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Section  I.        ' 
% 
TTAVING  explained  the  nature  and  operation  of  AJienMiftn  by 
AX  deeds  entered  into  by  private  persons,  which  ^^^f 
consent  of  the -cwiteaet- 
wreed  to  treat  of  those 
id  by  matter  of  record ; 
of  a  court  of  record  is 
serve,  and  be  a  peipetual 
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testimony  of  the  transfer  of  property,  from  one  person 

to  another.  - 

« 

Assurances  by  matter  of  record  are,   1.  Private 
acts  of  parliament  \    2.  King's  grants ;   3.  Fines  ; 
and,  4.  Common  recoveries. 
PfivaieAct.        2.  Private  acts  of  parliament  derive  their  origin 

from  the  following  circumstances.  It  was  a  common 
Hale's  Juris,  practice,  SO  *early  as  in  the  reign  of  Edw.  I.,  for  per- 
c.  4  &^  10.      ^^°^  ^^  present  petitions  to  parliament  for  relief  in 

private  affairs.     These  were  referred  to  certain  pre- 
lates, earls,  and  barons,  appointed  at  the  meeting  of 
every  parliament  to  be  receivers  and  tryers  of  peti- 
IcLc.  12.        tions;  who,  upon  examination  of  the  contents  of 

such  petitions,  indorsed  upon  them  what  course  was 
to  be  pursued  by.  the  petitioners  to  obtain  redress. 

3.  In  those  cases  where  the  petitioners  might 
have  relief  by  the  ordinary  course  of  law,  in  the 
King's  courts,  the  answer  was,  that  the  petitioners 
might,  sue  at  common  law  ;  and  sometimes  the  peti- 
tion was  referred  to  the  proper  court  in  which  the 
case  was  determinable :  but  where  the  petitioner 
could  have  no  relief  without  a  new  law,  made  by 'an 
act  of  {i^arliament,  either  in  that  particular  case,  or 
which  might,  by  a  general  purview,  extend  to  it, 
the  petition  was  referred  to  parliament,  and  an  award 
was  made  upon  it  by  the  King  and  the  Lords,'  or  by 
the  Lords  alone,  and  sanctioned  by  the  King,  which 
had  all  the  force  and  effect  of  a  statute. 
Rot.  Pftrl.  4.  In  the  first  year  of  the  reign  of  Hen.  IV.  the 

W7Q  79^*    Commons  indirectly  claimed  a  right  of  concurring 

with  the  Xiords  in  the  consideration  of  petitions,  and 
of  joining  in  the  awards  made  upon  them }  but  the 
Archbishop  of  Canterbury  told  them,  in  the  King's 
namo,  tliat  they  were  only  petitioners,  and  that  all 
j  udgements  appertained  to  the  King  and  to  the  Lords, 
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unless  it  were  in  statutes,  grants,  subsidies,  or  such 
like;  the  which  order  the  King  would  from  that  time 
be  observed. 

5.  It  became,  however,  fully  established  in  the 
reign  of  Rich.  IIL  that  no  award  could  be  made  on 
a  private  petition,  without  a  formal  and  complete  act 
of  the  whole  legislature ;  and  therefore,  from  that 
period,  such  awards  have  been  called  private  acts  of 
parliament;  and  have  been  distinguished  in  the 
statute  book  from  public  ones. 

6.  A  private  act  is  described  by  Lord  Ch.  B.  Co-  What  wakes 
myns,  to  be  a  statute  which  concerns  only  a  parti-  ^^^^  ^^^^ 
cular  species,  or  thing,  or  person.     And  in  39  Eliz,  Dig.  Tit. 

it  was  resolved  by  the  Court  of  King's  Bench,  that 
the  statute  21  Hen.  VIII.  c.  13.,  by  which  spiritual 
persons  were  abridged  from  having  pluralities  of  liv-  Holland's 
ings,  was  a  general  act ;  because  it  concerned  tJie  ^*j^'   ^^ 
whole  spiritualty  in  general.      But  it  was  admitted 
that  the  statute  18  Eliz.  c.  6.  concerning  colleges  in 
the  two  universities,  and  the  colleges  of  Eton  and 
Winchester,  was  a  private  act.     It  was  also  observed, 
that  the  statutes  13  Eliz.  c.  10.  and  18  Eliz.  c.ll., 
concerning  colleges,  deans  and  chapters,  hospitals, 
parson,  vicar,  or  any  other,  having  any  spiritual  or 
ecclesiastical  living,  were  general  acts  ;  and  that  the 
statute  1  EUz.  concerning  leases  made  by  bishops,  was  5  Rep.  2  a. 
a  private  act,  because  it  concerned  the  bishops  only, 
who  are  but  a  species  of  the  spiritualty. 

7.  It  is  said  in  the  same  case,  that  if  an  act  is  4  Rep.  76  a. 
spedal  which  extends  ad  species^  a  multo  fortiori  it  is 
special  or  particular  which  extends  ad  individm. 
Now,  although  the  matter  be  special,  so  that  under 
It  tlMe  are  no  individual  yet  if  it  is  general  as  to 
penoM^  it  is  %  general  act ;  but  if  it  concerns  aUquod 
singiiart  seu  iiulfviduumy  although  it  be  geQeral  as  to 
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persons^  it  will  bie  deemed  a  private  act.  So,  although 
the  act^  as  to  pef8ons>  be  general,  but  thfe  mtltter 
thereof  concerns  individual  or  singular  things,  as  a 
particalat  manor,  house,  &c.,  or  all  the  manors, 
houte^,  &c.  in  one  or  sutidi^  particular  towns,  or  in 
ifhe  or  divers  parU^ulia^  countiee,  it  is  a  private  act. 
4  Rep.  77  a.       8.  It  IS  also  lasd  doWh  by  the  Cotirt  ill  HoHand's 

case,  that  every  act,  although  the  matter  thereof 
concerns  individual  or  single  things,  yet  if  it  touches 
the  King,  it  is  a  public  act ;  for  every  subject  has  an 
interest  in  the  King,  as  the  head  of  the  common^ 
wealth.  And  it  was  resolved,  in  the  case  of  Willion 
V.  Berkeley,  that  an  act  which  was  made  in  S5 
Hen.  VIII.,  by  which  all  conveyances  made  by  the 
Lady  Catherine,  (Henry  Vlllth's  queen,)  or  to  her, by 
or  to  the  King,  should  be  valid,  was  a  public  act.. 

$.  In  a  public  act  there  may  be  a  private  clause, 
as  in  the  statute  3  Ja.  I.,  the  clause  which  gives  the 
benefices  of  recusants  in  particular  counties  to  the 
universities,  is  a  private  act.  The  statute  2S  Hen.  VI. 
c.  9.  respedting  bail  bonds^  was  for  a  long  time  con- 
sidered as  a  private  act,  but  in  a  modem  case  it  was 
held  to  be  a  public  one. 

lOi  A  private  act  is  not  printed  or  published 
among  the  laws  of  the  sessions.  It  remains,  how- 
ever, enrolled  among  the  puMic  records ;  and,  in 
general,  must  be  ^ecially  set  forth  and  pleaded ; 
otherwise  no  judge  or  juiy  are  bound  to  take  fiotice 
of  it.  But  it  has  lately  been  a  practice  to  insert  a 
clause  in  acts  of  a  private  nature,  declaring  that  thery 
diill  be  deemed  public  acts.  * 

11.  In  modem  times,  a  private  act  of  parltainent 
respecting  real  iMX)perty,  which  is  umially  c^ed  an 
estate  act,  is  a  conveyance  or  settlemetit  of  latkls  or 
hereditaiA^ettts,  made  under  the  imtnediaite  saiictroii 


Samuel  v, 

2  Term  R. 
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of  paFliament,  in  cases  where  the  parties  are.  not 
capable  of  substantiating  their  agreements  without 
the  aid  of  the  legislature,  and  where  the  carrying 
such  agreementa  into  efbct  is  evidently  beneficial  to 
the  parties. 

12.  It  woidd  be  utteriy  impossible  to  enumeratig  Some  Cases 
the  variety  of  cases  in  which  pmate  acts  of  par-  vate  Acts  may 
liament  may  be  obtained.     A  few  «f  them  shall,  be  obtained, 
however,  be  mjestioned. 

IS.  Where  a  person  is  tenant  £or  life,  with  re- 
mainder to  his  first  and  other  sons  in  tail,  under  a 
will  or  settlement,  and  he  has  either  no  children^  or 
has  children  who  are  undei:  age,  if  an  opportunity 
ofleis  of  selling  the  estate  to<  great  advantage,  a 
private  act  may  be  obtained  fot  vesting  such  settled 
estate  in  trustees  in  fee,  dischai^d  from  the  uses  of 
such  will  or  settlement,  upon  trust  to  sell  the  same, 
and  to  lay  out  the  money  in  the  purchase  of  o^er 
lands,  to  be  settled  to  the  same  uses. 

14.  Where  a  person,  having  an  estate  io  strict 
settlement,  has  an  opportunity  of  making  an  advan- 
tageous exchange  with  another  person,  or  is  desirous 
of  exchanging  his  settled  estate  for  another  estate^ 
whereof  he  is  seised  in  fee,  a  private  act  may  be 
olrtained  for  vesting  the  settled  estate  in  the  person 
with  idioih  such  excha{ige  is  agreed  to  be  made,  or 
in  the  tenant  for  life  himself,  in  fee  simple,  and 
Smiting  the  estiite  taken  in  exdiange  to  the  s^me 
uses  to  which  the  settled  estate  stood  limited. 

15»  Where  an  estate  limited  in  strict  settlement  is 
ehaigod  with  the  payment  oS  a  sum  of  money,  a 
prrate  act  m^j  be  obtained  for  vesting  the  whole,  or 
2  ooapetent  part  thereof,  in  trustees,  in  fee  simple, 
ispon  trust  txk  sell  the  tome,  and  out  of  the  money 
to  |fl^  i)ff  ^the  debts,  and  to  lay  out   the   surplus 
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in  the  purchase  of  other  lands,  to  be  settled  to  Uie 
old  uses. 

16.  Where  a  tenant  for  life  has  no  power  of  mak- 
ing leases,  and  it  would  be  advantageous  to  the  estate 
if  it  could  be  let  for  a  long  term  of  years,  a  private 
act  may  be  obtained  for  enabling  the  tenant  for  life 
to  make  long  leases,  under  such  reservations  and 
restrictions  as  are  necessary  to  render  such  leases 
beneficial  to  the  estate,  and  to  the  persons  in  remain- 
der and  reversion. 

17.  Where  a  tenant  for  life  has  expended  his  own 
'  money  in  making  improvetnentJi   beneficial  to  the 

inheritance,  or  is  desirous  of  making  such  improve- 
ments; a  private  act^may  be  obtained,  enabling  him 
to  charge  the  estate  with  the  money  so  laid  out,  or  to 
be  laid  out  on  such  improvements. 

18. '  Where  an  estate  is  vested  in  several  persons  as 
coparceners  or  tenants  in  common,  some  of  whom  are 
infants,  lunatics,  or  tenants  for  life  ;  and  a  fair  and 
just  partition  is  made  thereof:  a  private  act  may  be 
obtained  for  confirming  such  partition,  by  which  the 
infants,  lunatics,  or  remainder-men  wiU  be  bound ; 
and  each  person  to  whom  a  share  is  allotted  ia  seve- 
ralty, will  acquire  the  legal  estate  therein. 

19.  Where  a  malie  infant  is  desirous  of  marrying, 
with  the  approbation  of  his  parents  or  guardians,  a 
private  act  may  be  obtained  enabling  him  to  make  a 
proper  settlement  on  such  marriage ;  to  be  as  valid 

Rot.  Pari,      as  if  he  was  of  age.  And  there  is  an  act  in  14  Edw.  IV. 

▼jJS.^p.  128.  j^y  which  it  was  ordained  that  Henry  Duke  of  Buck- 
ingham should  be  taken,  reputed,  and  adjudged  as 
a  person  of  full  age,  and  that  all  things  by  him  or 
against  him  to  be  done,  should  be  of  such  force  and 
effect,  as  if  they  were  done  at  his  full  age. 
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90.  Wher6  something  has  been  omitted  m  a  deed> 
which  is  absolutely  necessary  to  carry  it  into  execu- 
tion; or  where  there  has  been  a  palpabfe  and  evident 
mistake ;  a  private  act  may  be  obtained  to  supply 
such  omission,  or  to  rectify  such  mistake. 

21 .  Where  a  private  act  originates  in  the  House  of  ^^ode  of 
Peers,  the  mode  of  proceeding  is  thus, — ^a  petition  is  vate  Acts/  " 
presented  to  the  House  signed  by  all  the  parties  in- 
terested in  the  act,  stating  the  facts,  and  that  the 
petitioners  can  only  be  relieved,  or  obtain  what  they 
require,  by  the  power  and  authority  of  the  legislature ; 
and  praying  leave  to  bring  in  a  bill  for  the  purposes 
therein  mentioned.  This  must  be  presented  by  a 
peer,  and  an  order  of  the  House  is  made,  referring  the 
petition  to  two  of  the  Judges,  who  are  authorized  and 
directed  to  summon  all  persons  concerned  in  the  bill 
before  them,  and  after  hearing  them,  and  perusing 
the  bill,  to  report  to  the  House  the  state  of  the  case, 
and  their  opinions  thereon,  under  their  hands,  aild  ta 
sign  the  hill. 

SS.  The  petition  is  then  carried  to«  the  two  Judges 
whom  it  has  been  referred,  together  with  a  draft  of 
the  bill ;  all  the  recitals- of  which  are  proved  before 
them,  in  the  same  manner,  and  by  the  same  evidence, 
as  in  a  trial  in  ejectment.  The  Judges  make  their 
report;  and  if  they  approve  of  the  bill,  they  sign  it, 
and  certify  that  it  is  proper  for  effectuating  the  pur- 
poses intended. 

93.  The  bill  is  then  brought  into  the  House,  read 
twic^  and  committed.  The  same  proofs  must  be 
submitted  to  the  committee  of  Lords,  which  were  pro- 
duced before  the  Judges ;  and  the  chairman  repprts 
it  to  the  House.  It  is  then  read  a  third  time,  and 
sent  to  the  House  of  Commons,  where  it  goes  through 
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the  same  forms,  and  is  sent  back  to  the  Hom^  of 
Lords  to  receive  the  royal  assent,  which  is  given  by 
the  words,  soitjait  come  il  est  desir^* 

24.  Where  a  private  act  of  parliament  originates  in 
the  House  of  Commons,  a  petition  is  presented  signed 
by  the  parties  who  are  suitors  for  suqh  act,  stating 
the  facts,  and  praying  leave  to  bring  in  a  bill ;  which 
petition  is  presented  to  the  House  by  a  metnber.  A 
motion  is  then  made  that  it  be  referred  to  a  com- 
mittee,  to  examine  the  allegations  in  the  petition. 
The  evidence  must  be  produced  before  this  com-^ 
mittee,  and  when  concluded,  the  chairman  makes  his 
report,  and  moves  for  leave  to  bring  in  a  bill,  pursu<^ 
ant  to  the  petition.  The  bill  is  then  brought  in,  -read 
twice,  and  committed ;  all  the  evidence  is  again  -pto* 
duced  before  the  new  committee,  which  the  chaimian 
reports  to  the  House,  and  moves  that  the  bill  be  en-* 
grossed.  It  is  then  read  a  third  time,  and  sent  to 
the  House  of  Peers.  There  it  is  twice  read,  and  then 
committed.     The  evidence  is  again  produced  before 

^  the  cQmmittee  of  the  House  of  Peers ;  th^  Lord  in  the 
chair  reports  the  bill  to  the  House,  it  is  read  a  third 
time,  and  then  receives  the  royal  assent. 

25.  The  consent  of  all  parties  in  being,  and  capa- 
ble of  consenting,  who  have  the  remotest  interest  in 
the  property  affected  by  a  private  afct,  ig  expressly 

2Comm.345.  required.    Unless,  says  Sit  W.  Blackstone,  sUchcon^ 

sent  appears  to  be  perversely,  and  without  any  neasmi, 
withheld. 

26.  Where  infants,  or  other  persons  incapable  of 
acting  for  themselves,  are  to  be  bound  by  a  private 
act  of  parliament,  a  full  equivalent  must  be  settled  <m 
them,  in  lieu  of  what  is  taken  by  the  act ;  and  in 
general  the  legislature  Will  not  su^r  the  pro^iert)^  of 
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infante,  or  other  persons  incapaUe  of  actiog  for  them- 
selves,  to  be  altered  by  a  private  act ;  unless  it  clearly 
jippear  that  they  will  be  benefited  by  such  alteration. 
37.  A  general  saving  is  now  always  added  at  the 
close  of  every  private  act,  of  the  rights  and  interests 
of  all  persons  whomsover ;  except  those  whose  con- 
sent is  given  or  purchased,  and  all  persons  claiming 
under  them,  and  who  are  therein  particularly  named. 
28.  By  a  number  of  standing  orders  made  at  dif- 
ferent times  by  the  Houses  of  Lords  and  Commons, 
every  sort  of  precaution  appears  to  have  been  adopted 
by  the  legislature,  to  prevent  the  possibility  of  sur- 
prise or  fraud  in  obtaining  private  acts,*  and  parttcu- 
lariy  as  to  estate  bills,  which  must  be  referred  to  two 
Judges  to  report  on  the  facts,  and  the  propriety  of  the 
bill ;  but  still  there  have  been  some  cases  in  which  vi^e 
great  impoaition  has  been  practised  on  parliament  by  ^^^^^'  ^^^' 
false  evidence* 

29-  With  respect  to  the  operation  of  a  private  act,  Operation 
it  is  as  powerful  and  effective,  if  duly  and  properly  ^^^t. 
ob&ined,  as  a  public  one,  in  transferring  the  legal 
estate  in  lands  from  one  person  to  another,  and  in 
binding  all  those  who  are  intended  to  be  bound  by  it^ 
Md  whose  rights  are  not  saved.  But  it  has  always 
been  held  that  a  private  act  does  not  bind  strangers, 
even  before  the  general  practice  of  inserting  a  saving 
chase  in  every  private  act  was  adopted. 

90.  Thus  in  HI  Hen*  VII.  it  was  adjudged,  in  the  gRep.  138  a. 
case  of  the  prior  of  CasUeacre  and  the  dean  of  St  Ste- 
phen's, that  the  act  1  Hen.V.  c.  7.,  which  gave  the 
laiMte  of  priors  aliens  to  the  King,  did  not  extinguish 
an  annuity  of  the  prior  of  Castleacre,  which  he  had 
out  of  «  rectory,  puree!  of  a,  priory  alien  i  though 
there  WM  not  any  saving  in  the  act. 
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Barrington's       31.  So  in  a  case  in  8  Jac,  where  the  question  was> 

8  Rep.  136  ^'^c^^'*  ^^^  ^ct  22  Edw.IV.  c.7m  which  under  certain 
Godb.  J  67-,  -circumstances  authorizes  the  proprietors  of  grounds  in 
forests,  after  a  felling,  to  inclose  them,  without  the 
King's  licence,  for  seven  years,  to  preserve  the  spring- 
ing wood,  should  be  construed  so  as  to  exclude  per- 
sons having  right  of  Common. 

Upon  this  point  Lord  Coke  reports,  that  the  Judges 
of  the  Court  of  Common  Pleas  were  of  opinion  the 
commoners  were  not  bound  by  the  statute,  for  the 
following  reasons :— "  It  appears  by  the  preamble  be- 
tween  what  persons,  and  for  and  against  what  persons 
this  act  was  made ;  and  the  parties  to  this  great  con- 
tract by  act  of  parliament,  are  the  subjects  having 
woods,  &c.  within  forests,  chaces,  and  purlieus  of  the 
one  part ;  and  the  King,  and  the  other  owners  of  the 
forests,  chaces,  and  purlieus,  of  the  other  part.     So 
that  the  commoners  are  not  any  of  the  parties  between 
whom  this  act  was  inade/'  And  cited  the  case  of  the 
prior  of  Castleacre. 
•  LiJ^^'^on        82.  In  a  subsequent  case  Lord  Hale  said,-i-"  Every 
1  Vent.  176.  man  is  so  far  party  to  a  private  act  of  parliament,  as 
not  to  gainsay  it;  but  not  so  as  to  give  up  his  interest* 
'Tis  the  great  question  in  Barrington's  case,  8  Co.  The 
matter  of  the  act  there  directs  it  to  be  between  the 
foresters  and  the  proprietors  of  the  soil ;  and  therefore 
it  shall  not  extend  to  the  commoners,  to  take  away 
their  common.     Suppose  an  act  says,  wheireas  there 
is  a  controversy  concerning  land  between  A.  and  B., 
'tis  enacted  that  A.  shall  enjoy  it :  this  does  not  bind 
others,  thou^  there  be  no  saving ;  because  it  was  only 
intended  to  end  the  difierence  between  them  two." 

Estate^T  1        ^^^  ^^  ^'^^  formerly  the  usual  practice,  where  a 
and  all  Re-    tenant  in  tail  applied  for  a  private  act  of  parliament 

mainden 
over. 
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to  bar  his  estate  tail,  and  convert  it  into  a  fee  simple, 
that  the  persons  in  remainder  and  reversion  should 
give  their  consent  to  the  act.  But  although  such 
consent  be  not  given,  yet  an  estate  tail,  and  all  the 
remainders  over,  and  the  reversion  depending  on  it, 
may  be  barred  by  H  private  act.  This  point  is  fully 
established  in  an  opinion  given  by  the  late  Mr.  Booth 
on  the  following  case. 

34.  The  Duke  of  Kingston  being  tenant  for  life  Cases  and 
under  the  will  of  Evelyn  Duke  of  Kingston,  with  re-  8vo  vol.2. 400. 
mainder  to  his  first  and  other  sons  successively  in  tail 
male,  remainder  to  Granville  Earl  Gower  in  taU  male^ 
with  several  remainders  over :  the  Duke  having  no 
son,  agreed  with  Lord  Gower  for  the  purchase  of  his 
iBterest  in  the  estates  thus  devised,  in  consideration 
of  S  1,000/.;  and  in  order  to  carry  this  agreement  into 
execution,  the  Duke  and  Lord  Gower,  without  the 
consent  of  any  of  the  persons  in  remainder,  applied 
for  an  act  of  parliament,  stating  the  preceding  facts, 
and  stating  that  although  Lord  Gower  was  enabled 
by  law,  with  the  concurrence  of  the  Duke,  to  bar  the 
remainder  in  taU  vested  in  him,  and  all  the  remam- 
ders,  and  the  reversion  expectant  thereon,  yet  as  the 
premises  agreed  to  be  purchased  by  the  Duke  were 
limited,  after  his  death,  to  his  first  and  other  sons  in 
tail  male,  they  could  not  be  vested  in  him  in  fee 
simple,  without  the  aid  of  an  act  of  parliament. 

A  private  act  was  accordingly  obtained,  by  which 
it  was  enacted,  that  the  estates  in  question  should  be 
vested  in  two  persons,  and  their  heirs,  freed  from  the 
uses  declared  in  the  late  Duke's  will,  and  should  be 
to  the  use  of  the  then  Duke  and  his  heirs ;  and  other 
estates  of  equal  or  greater  value  were  vested  in  two 
persons,  to  the  use  of  the  Duke  of  Kingston  for  life, 
ranadnder  to  trustees  to  preserve  contingent  remain- 
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ders, remainder  to  h»  first  and  other  sons  successively 
in  tail  male,  remainder  to  the  Duke  in  fee,  with  a 
general  saving  of  the  rights  <^  all  persons,  except  th^ 
Duke  and  his  heirs,  and  the  first  and  other  sons  of 
his  iKxly,  and  their  heirs  male,  and  Lord  Gower  and 
the  heirs  male  of  his  body,  and  all  persons  claimii^ 
any  estate  in  the  premises  under  the  will  of  Evelyn 
Duke  of  Kingston. 

The  Duke  of  Kingston  being  desirous  of  selling  out 
of  the  estates  vested  in  him  in  fee  under  this  act,  a 
doubt  was  suggested  touching  the  effect  of  the  act, 
with  respect  to  the  persons  claiming^  under  the  late 
Dilke's  will,  in  remainder,  expectant  on  the  deter- 
mination of  the  estate  tail  vested  in  Lord  Gower ; 
how  Ear  their  rights  and  interests  were  biured  by  the 
act ;  as  well  in  the  estate  whereof  the  uses  were  dis* 
charged  by  the  act,  as  in  the  estates  settled  by  way 
of  equivalent ;  the  same  beiQg  limited  to  the  Duke 
in  fee  simple,  upon  failure  of  issue  male  of  his  own 
body,  and  not  to  the  uses  limited  in  the  will. 

In  answer  to  this  objection,  Mr.  Booth  gave  an 
opinion,  that  even  supposing  the  rules  and  orders  of 
the  House  of  Peers,  with  respect  to  summoning  all 
persons  concerned  in  interest  to  appear  and  consent, 
were  not  observed,  this  would  not  invalidate  the  act, 
for  either  House  of  Parliament  might  dispense  with 
their  own  orders,  whenever  they  thought  fit;  but 
here  was  no  grievance*  no  irregularity.  The  rights 
of  the  persons  in  remainder,  ailer  Lord  Gower's  estate 
tail,  were  of  no  value,  since  by  a  common  recovery 
dtdy  suffered,  those  rights  could  be  annihilated  in  the 
next  term ;  as  the  parties  were  obliged  to  go  to  par<» 
liament,  they  were  advised,  and  rightly  fulvised,  that 
to  suffer  four  fecoveries  (for  the  Ittkb  lay  in  four 
comrties)  would  be  to  go  to  a  needless  expence :  for 
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that  in  a  case  where  parliamentary  asisistance  was,,  on 
other  accounts,  indispensably  necessary,  there  the 
parliament  would  so  frame  their  words,  which  were 
to  become  a  law,  as  to  have  the  ssone  force  and 
operation,  and  to  bar  all  rights  that  would  be  barred 
by  a  common  recovery*  Frustra  fit  per  plura  quod 
Jieri  potest  per  pauciora^  was  a  rule  of  equity,  reason, 
and  good  sei^se. 

55.  The  docrine  here  laid  down  by  Mr.  Booth  has 
been  fully  confirmed  by  a  modem  case,  in  which  thig 
Court  of  Chancery  held  that  a  private  act  would 
bar  an  estate  tail,  and  all  remaindejs  expectant 
thereon,  and  also  die  reversion,  although  the  rights 
of  the  remainder-men  were  not  excepted  in  the 
having. 

56.  Robett  Westby  being  tenant  for  life,  under  a  Westby  v. 
setttement  6i  «tn  eaitate  in  Lancashire,  with  remainder  ?*®™°l 

Amb.  697. 

in  fbe  to  four  persons,  as  heirs  at  law  to  die  settlor ; 
and  being  tenant  in  tail  of  afiotiber  estate  in  Yorkshire, 
with  roaainde^  over,  under  which  the  defendant 
iohn  We^by.claimed ;  and  having  occasion  for  money 
to  pay  debts,  andone  of  the  heirs  at  law  being  an  infant, 
a  private  act  was  obtained  in  1731,  on  the  application  4  Geo.  2. 
of  Rd!iert  Westby,  and  the  heirs  at  law,  by  which  a  ^'  ^^• 
part  of  the  Lancashire  estate  was  vested  in  trustees, 
to  be  soH  for  paytnent  of  Robert- Westby*s  debts: 
and  die  Yorkshire  estate  was  vested  in  trustees,  to 
the  use  of  Robert  Westby  for  life,  with  limitations 
jover,  as  in  the  settlement ;  with  a  power  for  Robert 
Wesdby,  in  case  of  failure  of  issue  male  of  his  body, 
to  dyuge  the  Lancashire  estate  with « a  sum  of  money. 
He  flavmg  clause  at  the  end  of  the  act  saved  the 
lights  of  all  persons,  except  tiiose  of  Robert  Westby, 
liF  the  r^v^rsionefs  of  the  Lanca^thire  estate,  and  of 
tt»lieir84tfid  issues  of  Thomas  Westby  :  btit  no  ex- 
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ception  of  the  heirs  or  issue  of Westby,  under 

whom  the  defendant  John  Westby  claimed. 

Robert  Westby,  by  deed  in  1732,  executed  his 
power,  and  died  without  issue,  having  devised  the 
money  charged  by  the  execution  of  the  power  to  his 
executors,  upon  several  trusts. 

Upon  a  bin  filed  by  the  executors  to  have  the  sums 
raised  which  were  chaiged  by  Robert  Westby,  a 
question  arose,  whether  the  power  given  by  the  act  of 
parliament,  to  charge  the  Yorkshire  estate,  could 
take  place  against  the  defendant  John  Westby,  who 

claimed,  under Westby,  the  person  entitled  in 

remainder  upon  the  death  of  Robert  Westby  without 
issue.  Lord  Apsley  was  clearly  of  opinion,  that 
Robert  Westby  being  tenant  in  tail  of  the  Yorkshire 
estate,  the  right  of  those  in  remainder  was,  and  was 
meant  to  be  barred  by  the  act ;  and  that  there  was  no 
occasion  to  except  their  right$,  as  was  done  in  other 
cases  where  the  act  passes  upon  the  application  of  a 
tenant  for  life ;  for  Robert  Westby  being  tenant  in 
tail,  might  have  barred  the  remainder  by  a  recovery : 
infra,  §  38.    and  therefore  this  case  differed  from  that  of  the  Duke 

of  Somerset,  who  procured  an  act  of  parliament  for 
the  exchange  of  livings :  he  was  only  tenant  for  life ; 
and  the  right  of  those  in  remainder  not  being  excepted 
out  of  the  saving  clause,  they  were  not  bound  bx^ 
the  act 
R^midnder  ^7-  But  where  a  tenant  for  life  enters  into  an  agree- 
after  an  Ba-   ment  to  convey  the  fee  simple,  and  a  private  act  is 

passed  for  establishing  such  agreement,  in  which  is  a 

saving  of  the  rights  of  all  persons  not  parties  to  the 

act,  it  will  not  affect  the  persons  entitled  to  the  re- 

^_  mainder  expectant  on  the  life  estate. 

Ston  V.  38.  Thus,  in  the  case  alluded  to  by  Lord  Apsley 

J^Wngn.  in  Westby  V.  Kiernan,  it  appeared  that  Charles  Duke 

483. 
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of  Somerset  having  the  honour  of  Petworth,  was  de- 
sirous of  acquiring  the  rectory  appendant  to  it,  which 
belonged  to  Eton  College ;  and  not  having  any  bene- 
fice or  advowson  whereby  he  could  tempt  the  College 
to  give  him  the  rectoiy  of  Petworth  in  exchange,  he 
applied  to  and  prevailed  on  the  Crown  to  give  to  the 
college  the  advowson  of  Worplesdon,  and  the  Duke 
in  return  agreed  to  give  to  the  Crown  the  rectory  of 
Overblowes  as  an  equivalent.  Whereupon  it  was 
agreed  that  the  advowson  of  Worplesdon  should  be 
vested  in  Eton  CoUiege,  the  rectdry  of  Petworth  in 
the  Duke,  and  the  rectory  ^  of  Overblowes  in  the 
Grown,  for  ever. 

This  agreement  was  confirmed  by  a  private  act  of 
parliament  in  4  &  5  Will,  and  Mary,  whereby  it  was 
enacted,  that  the  advowson  of  Overblowes  should  be, 
and  thereby  was  vested  dnd  settled  in  their  Majesties 
and  their  successors,  in  right  of  their  Crown,  for  ever : 
that  the  advowson  of  Worplesdon  should  be  settled 
and  vested  in  the  provost  and  college  of  Eton,  and 
their  successors,  for  ever  j  and  that  the  advowson  of 
Petworth  should  be,  and  was  thereby  vested  in  the 
Duke  and  Duchess  of  Somerset  and  their  heirs,  with 
a  saving  of  the  rights  of  all  persons  (other  than  their 
M^esties,  &c.  the  Duke  and  Duchess  of  Somerset 
and  theirheirs,  and  Eton  College  and  their  successors,) 
to  the  said  advowsons,  or  any  of  them. 

It  was  afterwards  discovered,  that  by  a  settlement 
made  previous  to  this  act,  the  rectory  of  Overblowes 
was  Uffiited  to  the  use  oi  the  Duchess  of  Somerset  for 
life,  remainder  to  her  son  Algeimon  Earl  of  Hertford 
in  tail  mfile,  rentiainder  to  the  issue  female  of  the 
Ducheaa ;  and  that  Lord  Hertford  having  died  with- 
^  isBue  male,  the  rectory  vested  in  his  sister  Lady 
CMherine,  who  married  Sir  W.  Wyndham,  and  died 
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leaving  Charles,  afterwards  Earl  of  Egnemont,  her 
eldest  son^  who  diedt  leaving  George  Earl  of  £)gre* 
mont  bis  eldest  son. 

It  was  admitted  on  both  sides,  that  upon  the  death 

of  the  Duke  of  Somerset,  the  rectory  of  Overblowes 

vested  in  Lord  Egremont  j  because  he  was  within  the 

general  saving  of  the  act. 

Construction      S9«  Private  acts  are  construed  in  the  same  muiner 

icte?^^^      as  conveyances  that  derive  their  effect  from  the  com* 

mon  law ;  and  therefore,  when  any  doubt  arises  upon 
the  construction  of  a  private  act,  the  Court  will  con* 
sider,  what  the  object  and  intention  of  the  parties 
was,  in  cA)taining  the  act ;  and  will,  if  possible,  give 
efiect  to  that  intention, 
ante,  $  38.         40.  In  the  case  of  the  Provost  of  Eton  v.  the  Bishop 

of  WintoD,  which  has  been  already  stated,  the  Crown 
having  lost  the  advowson  of  Overblowes,  towhicb 
Lord  EgreoBont  became  entitled,  claimed  from  the 
CoU^e  of  Eton  the  advowson  of  Worplesdon,  and 
presented  to  it ;  upon  the  principle  that  the  whc^e 
tii^nsaction  became  void  by  the  defect  of  title  in  the 
Duke  of  Somerset  to  the  advowson  of  Overblowes ; 
whereupon  the  Cdlege  of  Eton  broi^ht  a  qttare  nn^ 
pedit.  It  was  contended,  on  the  part  of  the  Crown, 
tiuut  private  acts  were  to  be  construed  like  deeda ; 
and  that  this  act  ^ould  be  considered  as  an  exchange, 
in  which  there  was  a  mutual  warranty ;  and  that  the 
eviction  of  the  advowson  (^  Overblowes,  by  Lord 
Egremont,  gave  the  Crown  a  right  to  be  restored  to 
the  advowson  of  Worplesdon.  But  it  was  answei^d, 
€01  the  part  of  the  College  of  Eton,  that  the  act  could 
not  be  considered  as  an  excham;e,  because  an  ex- 

Tit  '-iS   r  fi 

t  \z.  ohai^e  could  only  be  made  between  two  parties : 

besides,  the  act  could  not  be  construed  to  operate  as 
a  deed  of  exchange,  the  word  exchange  not  being 
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once  mentioned  therein :  the  act  made  use  of  no 
wcMtls  of  conveyance,  but  vested  the  several  advow- 
sons  in  the  respective  parties,  under  the  agreement. 

Judgement  for  the  College. 

41.  •  A  private  act  was  passed  in  the  year  1777  for  Townley 
inclosing  and  dividing  the  common  and  waste  lands  2  TenrTR. 


the  manor  of  Yealands,  by  which  it  was  enacted,  7^  ^ 
that  the  commissioners  should  set  out,  allot,  and 
ass^  unto  the  lady  of  the  manor,  twenty  statute  acres 
of  the  common  and  waste  grounds,  in  lieu  of,  and  as 
compensation  for,  her  right  and  interest  in  and  to  the 
soil  of  the  residue  of  the  common ;  and  then  that  the 
commissioners  should  allot  and  assign  the  residue  of 
the  common  unto,  for,  and  amongst  the  said  lady 
of  the  manor,  for  and  on  account  of  her  messuages, 
taiements,  lands,  and  liereditaments  within  the  said 
manor,  in  respect  whereof  she  was  entitled  to  right 
of  common,  and  to  the  several  other  persons  having 
right  of  common,,  and  to  their  heirs  and  assigns  for 
ever,  according  and  in  proportion  to  their  several 
and  respective  rights,  &c. 

A  subsequent  clause  directed  that  <'  all  and  every 
the  allotments,  &c.  to  be  made  under  the  act,  should 
be  vested  in  fee  simple  in  the  several  and  respective 
persons,  &c.  to  .whom  the  same  should  be  set  out  or 
allotted^  and  their  heirs,  assigns,  and  successors  re- 
sfiectively  for  ever,  absolutely  freed  and  discharged 
of;and  from  all  customary  tenures,  rents,  fines,  boons, 
and  services  whatsoever ;  and  that  tlie  several  shares 
or  allotments  so  to  be  set  out  as  aforesaid,  should  be 
in  Ueu  of  and  in  full  compensation  and  satisfaction . 
for  all  rights  of  common,  and  other  former  property, 
privil^e,  right,  &c. ;  and  that  all  rights  of  common, 
together  with  all  former  rights,  interests,  profits,  &c, 
in  and  upon  the  same,  shouldi  from  and  immediately 

Vol,  V,  C 
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after  that  time^  ceaae  aad  be  for  ever  barred  and  ex- 
tiogttiahed.  Fravided  ali^jfB,  and  it  was  fiirther 
enacted,  tbat  nothing  in  that  act  costained  should 
extend  to  prejudice,  lessen,  or  defeat  the  right,  title, 
or  interest  of  the  said  lady  of  the  Kiid  manor,  her 
heirs  or  assigns,  of,  in,  or  to  the  se^niories  inddent 
orbelongii^  to  the  said  manor;  but  that  she  and 
they  and  every  of  them  should  and  might  at  all  times 
thereafter  hold  and  enjoy  all  rents,  fines,  services, 
courts,  perquisites  and  profits  of  courts,  goods  and 
chattels  of  felons  and  fugitives,  felons  of  themselves 
and  put  in  CJfigent^  deodands,  waifs,  estrays,  forfeit- 
ures, and  all  other  royalties  and  manorial  jurisdictions 
whatsoever,  in  and  upon  the  said  common  and  waste 
grounds  thereby  intended  to  be  inclosed  as  aforesaid, 
to  the  said  manor,  or  the  lord  or  the  lady  thereof  for 
the  time  being,  incident,  belox^ng,  or  appertaining ; 
and  the  same  in  as  full,  ample,  and  beneficial  a  manner 
to  all  intents  and  purposes,  as  she  or  they  might  or 
could  have  held  or  enjoyed  the  same,  in  case  the  act 
had  not  been  made." 

Before  the  passing  of  this  act^  the  lady  of  the  manor 
Mras  entitled  to  the  mines  and  minerals  lying  ulider 
the  soil  of  the  manor,  of  which  they  had  made  several 
leases,  the  last  to  cme  Tissington  in  1757,  for  91 
years,  under  which  the  mines  were  worked,  and  con- 
tinued to  be  so  till  the  year  17^9 ;  but  from  that 
period  the  lessee  discontinued  the  works,  though  the 
ksM  was  subsisting  at  the  time  when  the  act  was  made. 

Tha  question  was,  whether  the  lady  of  the  manor 
waa  entitled  to  the  mines,  under  the  clause  of  reserva- 
tion ia  the  act,  allotting  the  indosuies  to  the  several 
tenants  of  the  manor. 

It  was  contended  oi^  behalf  of  the  tenants  of  the 
manor,  that  the  act  barred  the  lady  of  the  Hianor 
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from  daiming  any  future  right  to  the  mines  and 
xBinerals :  for  by  die  first  daude  it  appeared  that  the 
commiMoners  were  to  set  out  twenty  acres  to  the 
lady  of  the  manor,  in'  lieu  of  and  as  a  compensation 
for  her  right  and  interest  in  the  soil  of  the  residue  of 
the  waste ;  and,  on  the  other  hand,  that  all  allotments 
to  the  several  tenants  were  to  be  in  fee ;  which  the 
act  declared  should  be  a  full  compensation  f<H:  all 
i^ts  of  common,  and  other  former  jprdperty,  privi-^ 
l^e,  light,  title,  interest,  claim,  and  demand  what* 
soever.     That  if  the  act  had  stopped  there,  there 
could  have  been  no  doubt  but  that  the  lady  of  the 
manor  would  have  had  90  right  whatever  to  the  mines 
in  die  allotments :  but  if  the  clause  of  reservation 
entitled  her  to  them,  and  a  ri^t  still  remained  in  her 
of  dicing  in  those  inclosurcp,  without  makii^  any 
allowance  for  the  injury  sustained  by  the  owner  of 
the  soil^  all  the  purposes  of  the  act  would  be  defeated. 
The  latter  dause  only  provicted  that  the  lady  of  die 
manor  should  suffer  no  prejudice  as  to  her  right  to 
all  sei^inioriea  incident  to  the  manor }  and  that  Ae 
should  still  enjoy  all  rents,  fines,  services,'  &c,  and 
other  royalties  and  manorial  jurisdictions :  but  there 
was  nodiing  in  that  clause  which  had  the  least  ra- 
fisfoice  to  die  aoil  of  the  manor ;  and  the  particular 
emuneration  of  the  things  intended  was  decisive  that 
nines  were  not  intended  to  be  reserved,  otherwise 
they  wotdd  have  been  mentioned.    The  word  seig- 
vkmes  iu  the  former  part  of  the  clause  was  defined 
and  explained  by  the  words  which  fottowed,  and 
coaU  onty  neaa  things  of  the  same  nature  as  those 
awitioaed« 

On  the  otisesr  side  it  was  said,  that  this  beii^  a 
fovate  9Ct,  ptBsed  at  the  req[nisition  of  the  parties 
was  to  be  construed  Ifte  all  odier  privnte 
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agreements ;  consequently  the  Court  would  consider 
the  probable  intention  of  the  parties,  to  be  collected 
from  the  situation  and  state  of  their  several  rights,  at 
the  time  when  the  act  passed.  The  ancestor  of  the ' 
defendant  was  the  lady  of  the  manor,  and  as  such 
she  would  have  been  entitled,  not  only  to  the  mines 
under  the  wastes,  but  also  under  the  copyhold  in- 
closures,  unless  there  had  been  some  custom  to;  ex- 
clude her  ^  the  right  of  these  mines  existed  in  the 
lady  of  the  manor,  separate  from  the  interest  in  the 
soil,  as  appeared  from  the  leases  of  the  mines,  during 
the  continuance  of  the  last  of  which,  the  act  passed. 
It  was  admitted  that  the  words  in  the  first  clause  were 
large  enough  to  comprehend  mines,  if  such  had  been 
the  intention  of  the  parties ;  but  that  could  not  have 
been  so  intended^  for  then  the  subsisting  lease  would 
have  been  afiected,  and  the  rents  thereby  reserved ; 
which  certainly  could  not  have  been  intended,  ina»^ 
much  as  they  were  reserved  expressly  by  the  word 
rents  in  the  saving  clause,  there  being  no  other 
rents  to  which  that  word  could  relate;  and  there 
being  a  reservation  of  the  rents  to  the  lord,  the  right 
to  the  mines  themselves,  out  of  winch  the  rent  issued, 
would  also  be  reserved  to  him.  Besides,  there  were 
other  words  in  the  saving  clause  which  were  sufficiently 
comprehensive  to  reserve  the  right  of  digging  for 
mines;  such  as  seigniories  and  royalties :  if  therefore 
the  mines  had  been  intended  to  have  been  taken  out 
of  the  lord,  there  should  have  been  express  words  for 
that  purpose. 

Lord  Kenyon»-«-'<  I  agree  that  private  acts  of  par- 
liament are  to  be  construed  according  to  the  inten. 
tion  of  the  parties ;  but  then  that  inteption  must  be 
collected  from  the  words  used  by  the  legislature, 
without  doing  violence  to  their  natural  meaning.  The 
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defendant's  counsel  has  supposed  that  mines  are  a 
distinct  right  from  the  right  to  the  soil ;:  but  1  do  not 
think  so,  where  they  are  under  the  soil  of  the  lord  of 
the  manor.  .  In  cases  of  copyholds,  a  lord  may  have 
a  right  under  the  soil  of  the  copyholder ;  but  where 
the  soil  ia  in  the  lord,  all  is  resolvable  into  the  owner- 
ship of  the  soil,  and  a  grant  of  the  soil  will  pass  every 
thing  under  it.  The  only  ward  in  the  saving  clanse 
which  affi>rds  any  ground  for  argument,,  is  the  word 
rents  ;  but  when  we  see  how  that  word  is  used  with 
the  others  in  that  part  of  the  act,  it  cannot  be  takeil 
to  include  mines.  At  the  time  of  passing  this  act  of  * 
pariiament,  the  mines  under  the  waste  ground  were 
in  the  lady  of  the  manor,  as  part  of  the  demesnes. 
She  intended  to  give  up  several  rights  to  the  tenants, 
for  which  she  has  reserved  a  satisfaction.  Then  how 
do  the  tenants  hold  their  allotments  under  the  act  ? 
They  could  not  take  as  copyholders,  unless  the  act  of 
pariiament  had  so  directed ;  but  they  take  their  allots 
ments  as  freehold  estates  of  inheritance. '  It  is  ex- 
tremely dear,  that  no  new  tenure  can  be  created^ 
unless  by  the  authority  of  parliament,  since  the  statute 
aiqtda  emptores  ;  nor  can  any  person  reserve  to  hiin* 
sdf  a  right  of  escheat.  Then  it  was  urged  by  the 
defendant's  counsel,  that  the  act  of  parliament  could 
not  uSect  the  lease  which  was  in  existence  when  it 
pmed»  It  certainly  could  not ;  neither  would  it 
have  been  aflfected,  if  the  lady  had  sold  her  estate  in 
the  manor,  but  the  alienee  would  have  become,  the 
landbnL  and  entitled  to  the  beneficial  interest*  re* 
served  by  the  lease.  So  here  the  lease  will  remain 
valid,  but  the  right  to  the  rent  of  the  mines  will  pass 
to  the  person  in  whose  fstvour  the  allotment  was  made 
uader  the  act.  For  we  cannot  narrow  the  words  oir 
this  Act  J. and  that  transfers  all  the  right  iiv  the  soil 
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to  the  several  tenants.  There  is  no  doubt  but  that 
the  mines  might  have  been  reserved.  If  it  had  been 
so  intended,  it  would  haVe  been  bj  eiqiress  words  } 
but  there  is  no  such  tesenution  here.  The  word 
rents  is  explained  by  the  other  words  used ;  but  those 
rights  which  are  reserved,  are  mere  badges  of  royal-^ 
ty^  incorporeal  rights,  and  other  fruits  of  tenure  of 
the  same  sort."    The  other  Judges  concurred. 

49.'  A  recital  in  a  private  act,  as  to  the  construe^ 

tion  of  a  deed  recited  in  such  act,  is  not  binding  on 

the  parties. 

Tit.  32.0. 20.      Tlius  it  has  been  stated,  that  in  the  Duke  of  Rich- 

^  mond's  case, «  private  act  was  obtained  for  vesting 

the  lands  purchased  with  the  60,000/.  m  the  eldest 
son,  upon  his  securing  the  portions  to  the  younger 
children.  In  this  act  it  was  recited,  that  the  younger 
sons  and  dau^ters  of  the  late  Duke  of  Richmond 
were,  by  virtue  of  the  said  marriage  articles,  severally 
seised  of  and  entitled  to  the  lands  then  purchased 
with  the  said  60,000  £,  as  toiants  in  common  to  them 
and  the  heirs  of  their  respective  bodies,  witii  cros^ 
remainders  of  such  of  their  respective  shares,  in  case- 
of  any  ci  their  deaths  without  issue,  to  the  survivors 
of  them  in  common  in  tail. 
Collect.  Jun       Lord  Apsley,  in  his  judgement  on  this  ease,  said^ 

it  was  mentioned  in  fJw  redtal  of  the  act,  that  die 
younger  children  were  entitled  as  tenants  ita  common 
to  estates  tail,  with  cross  remainders,  in  case  of  the 
death  of  one  or  more  of  tfa^n.  But  though  this 
recital  was  inserted  in  the  act;  yet  there  was  no  notice 
taken  of  it  in  the  enacting  part,  which  was  qiute 
aSient  m  to  that  questidn. 

It  fand  been  aigued  on  the*  part  of  the  phnntiff^  that 
the  didie  was  bound  by  tiiis  recital.  If  it  had  been 
enacted,  that  cross  remainders  were  limited  between 
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the  younger  chUdren,  tbough  founded  upon  a  mis* 
recital,  yet  it  would  have  be&i  conclusive  against  tlie 
dake»  and  cross  remaind^B  established.  Though, 
genexilly,  recitals  in  private  acts,  or  in  deeds,  are  not 
bindiog  to  the  parties  ;  nor,,  as  this  recital  waa^  had  it 
at  all  affi^ted  Uie  case.  Therefore  the  question  was 
fairly  <^n  for  the  duke  to  cont^id  that  there  were 
00  cross  remainders  established. 

But  this  recital,  though  not  conclusive,  would 
have  some  wei^t ;  for  it  showed  that  the  persons 
who  prepared  and  passed  the  act,  looked  .upon  the 
articles  in  thai  light ;  which  the  Court  would  pay  a 
teg^rd  to,  though  it  might  not  be  of  opinion  that  such 
recttids  should  constantly  bind. 

4S.  With  respect  to  the  general   saving  clause  £fiect  of  the 
irtiieb  is  inserted  in  every  private  act,  difficulties  9^^^^  ^^^^ 
have  arisea  <m  the  constructttmof  it»  where  it  i$  am^ 
tradictory  to  the  body  of  the  act. 

In  the  caas  of  Alton  Woo^  it  is  Ifud  down,  that  a  i  Rep.  47  a. 
saving  in  aa  act  of  parUafiiant»  which  is  repugnant  to 
the  body  0£  Ibe  act»  is  void :  as  in  PlowdeOt  Si^$ 
lAere  the  s^poaed  attainder  of  th^  I>uke  c^  Norfolk 
vas  by  act  of  parliwaent>  1  Maiy»  declared  to  be 
v<Nd  0^  fmthf  saving  the  estates  and  leases  ntade  hy 
KfBg  Bdw*  VI.  The  saving  was  held  to  be  void ; 
fir  ndheie  the  attunder  was  declared  to  be  vQtd,iihe 
mmg  was  ngtopst  tibe  badyi^f  tiw  aet»  and  therefore 
veil , 

M.  ThHifocl^iBe  appews  to  have  been  sti^pgfteA 
in  modem  times ;  it  being  held,  that  the  gfAen^l 
mng  chMise  itt  a  j^vate  act  will  not  control  the 
pnmsiooa  iMmtaaned  in  the  body  of  the  aet^  but  muat 
beta  ^xpaimi^^n  to  }fe  rendered  consiAteyl  with 
thshoG^jr  laf  ibe  act^  or  elsf  be  vofd» 
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Woodv.  45.  A  private  act  was  obtained  for  the  sale -of 

2  Vera  711    ^^  Staweirs  estate,  by  which  it  was  enacted,  that 

the  estate  should  be  vested  in  trustees,  to  be  sold  ; 
and  that  the  money  arising  from  the  sale  should  be^ 
in  the  first  place,  applied  to  pay  the  mortgagees,  and 
afterwards  the  creditors  by  statutes,  judgements,  and 
recognizances^  At  the  close  of  the  act,  thera  was  a 
general  saving  of  the  rights  of  all  persons,  except  the 
heir  at  law,  and  others  of  Lord  Stawell's  family. 

'Several  of  the  statutes  and  judgements  were  prior 
to  some  of  the  mortgages,  and  there  being  a  decree 
for  sale  and  executi(Mi  of  the  trust  created  by  the  act, 
a  question  arose-  in  the  Court  of  Chancery,  upon  a 
special  report,  whether  the  mortgagees  should  be  paid 
in  thC' first  place,  or  whether  the  creditors  by  statutes, 
judgements^  and  recognizances,  should  be  let  in 
according,  to  their  priority,  or  be  postponed  to  the 
mortgagees. 

'  For  the  creditors  by  statutes,  judgements,  and 

recognizances,  it  was  insisted,  that  their  securities 

Tit.  Id.  c*  5.  bound  the  land  as  well  as  the  mortgages.  *They 

^  ^'  were,  both -in  law  and  equity,  to  be  considered  as 

havii^  a  prior  right  to  the  subsequent  mortgagecB. 
And  although,  in  the  beginning  of  the  act,  it  was 
provided,  that  the  mortgagees  should  be  paid  in  the 
first  place,  yet  there  was  a  general  saving  of-  the 
rights  of  all  persons,  except  the  heir  at  law,  and  those 
of  Lord  Stawell's  family;  and  that  saving  set 'the 
matter  at  large  again^  and  restored  them  to  their 
priority. 

Lord  Cowper  said,  the  act  expresdy  provided,  that 
tiie  mortgages  should  be  paid  in  the  first  place ;-  and 
the  general  saving  must  not  control  the  express 
provision  of  the  act,  but  must  be  so  expounded,*  as 
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to  oonsist  with  the  express  preference  given  to  t^e 
mortgagees ;  and  he  must  decree  the  execution  of 
tbe  trust  accordingly ;  but  seemed  to  admit,  that  by 
nrtae  of  the  general  saving  in  the  act,  they  might 
make  use  of  their  incumbrances  as  they  could  at  law. 

46.  In  the  case  of  Westby  v*  Kieman,  which  has  ante, « 36, 
been  already  stated,  the  right  of  the  remainder-man, 
npectant  on  the  determination  of  the  estate  tail,  was 
saved,  not  being  excepted  in  the  general  saving ;  and 
yet  he  was  held  to  be  barred,  for  otherwise  the  act 
would  have  been  nugatory. 

47*  Where  the  enacting  part  of  an  act  of  parlia- 
ment for  inclosing  the  wastes  and  commons  of  a 
man<H*,  expressly  exonerates  certain  lands  from  the 
payment  of  tithes,  the  rectpr  will  be  barred  from 
claiming  tithes  out  of  those  lands,  though  he  be 
comprehended  in  the  saving  clause  of  the  act 

48.  By  an  act  of  parliame'nt  made  in  IS  Geo.  IIL  Riddle  v. 
for  inclosing  and  dividing  certain  moors,  commons,  4GwiU.  1378. 
or  tracts  of  waste  land  within. the  parish  and  manor 
of  Laochester,  it  was  enacted,  that  the  commissioners 
should,  after  setting  put  SO  acres  to  the  curate  <^ 
Ladeyt  and  other  porticms  of  land  for  the  purposes 
therein  mentioned,  set  out  the  residue  of  the  said 
laDd.unto,and  amongst  the  Bishop  of  Durham,  who 
was  the  loErdof  the  said  manor,  and  the  several 
other  persona  having  rights  of .  common  thereon, 
accarding. to  the  value  of  their  respective  estates : 
And  that  all  such  lands  as  should  be  allotted,  to  any 
persons  in»  respect  of  their  respective  lands  and 
tenementSy  should  he  held  by  them  in  the  same 
mamier  as  their  respective  messuages, .&c.  in.  right 
tfwhidi  sudi  allotments  were  holden  respectively; 
Ad  subject. to  the  same  species  of  titheS'Only,  in  the 
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same  manner^  aad  to  the  aaoie  personsi  as  they  were 
accustomed  to  pay. 

It  was  further  declared,  that  the  said  oommis* 
sioners  might  sell  so  mudi  of  the  said  moors  or 
commons  as  they  should  think  fit,  to  raise  money 
to  pay  the  expences  attending  the  detaining  and 
executing  the  act,  and  the  expence  of  dividing  the 
said  moors  and  commons^  making  public  highwayB^ 
&c«  &c. 

It  was  further  dedared,  that  the  persons  who  should 
become  purchasers  of  the  said  lands  so  to  be  sold,, 
should  hold  tht  same  discharged  Jrom  the  payment 
qf  all  numner  of  Uthes^  and  other  estates,  ri^ts^ 
and  duties  whatsoever,  to  any  person  or  perscms* 
politic  or  corporate. 

And  in  the  said  act  were  two  clauses  in  the  words 
following  :--«*'  Saving  always  to  the  King's  most 
excellent  Majesty,  his  heirs  and  successors,  and  to 
all  and  every  other  person  and  persons,  bodies  politic 
or  corporate,  his,  her,  and  their  successors,  execu-* 
tots,  and  administrators,  (other  than  the  lord  o£  the 
numor  of  Lanchester  aforesaid,  and  all  other  persons 
entitled  to  a  right  of  common  in  or  upon  the  said 
moors  or  commons,  his,  her,  or  their  heirs,  snccesoorsy 
executors,  or  administrators  respectively,  and  the 
penon  or  persons,  bodies  politic  or  ooiporate,  hia^ 
her,  and  their  heirs,  successors,  executors,  and  auL- 
mmistrators,  who  shall  by  virtue  of  this  act  make  any 
claim  affibcting  the  boundaries  of  the  said  moors  or 
commons,  or  any  daim  of  any  right  of  common 
thereon,  which  shall  be  aci^udged  and  determmed 
against  him,  her,  or  them  as  aforesaid,)  aH  such 
ri^t,  tide,  and  ioteiest  as  they,  eveiy,  or  any  of 
them  had  or  eqoyed  (^  in,  to,  or  out  of  the  said 
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moon  or  commons  hereby  directed  to  be  divided 
and  inclosed  as  aforesaid;  or  could,  or  might»  or 
oo^t  to  have  had  or  enjoyed,  in  case  this  act  had 
not  been  made/^ 

<<  And  be  it  further  enacted,  that  this  act  shall  be 
deemed  and  taken  to  be  a  public  act,  and  shall  be 
judicially  taken  notice  of  as  such,  by  aU  judges  and 
justices,  and  other  persons  whomsoever,  without 
specially  jrfeading  the  same/' 

The  impropriator  of  the  parish  of  Lanchester, 
some  years  after  the  passing  of  this  act,  filed  his  bill 
in  the  Court  of  £xdiequer  against  certain  occupiei^ 
of  land  in  the  parish,  stating  that  the  coipmissioners 
under  this  bill  had  caused  twelve  plots  of  land  to  be 
sold,  to  raise  money  for  defraying  the  expences  of 
the  hill :  that  the  defendants,  who  were  purchasers 
thereof,  immediately  improved  their  lands,  i^nd  con- 
verted them  into  arable  ground :  that  the  plaintifl^ 
to  prevent  any  doubt  which  might  arise  whether  tiie 
said  lands  were  to  be  considered  as  barren  lanc^ 
and  as  such  exempt  from  the  payment  of  tithes 
during  seven  years,  had  not  during  tiiat  time  required 
any  tithes  to  be  paid  to  him :  that  the  defei^dants  bad 
during  the  preceding  years  been  the  occupiers  of 
the  landi  which  had  been  so  sold,  and  had  grown  upon 
them  great  quantities  of  wheat,  &c. ;  and  requirmg  a 
diioofeiy  of  the  tithe  which  had  arisen  during  those 
yean ;  and  praying  an  account  of  such  tithes,  and 
that  the  defendants  might  be  decreed  to  pay  &e 
amoont  thereof  to  the  i^ntifil 

Toduafaill  tiie defendanta  demurHQd;  forthattt 
appeared  by  the  fadl  that  the  lands  ^^lieh  were  in 
thadafendimts'  occupation  w^^  freed  nod  discharged 
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from  the  payment  of  all  manner  of  tithes  by  the 
said>act. 

In  support  of  the.  demurrer  it  was  contended, 
1^  That  the  plaintiff's  right  as  impropriator  was  not 
saved  by  the  saving .  clause  in  die  act :  that  it  was 
clear  it  was  not  saved  by  the  words  of  that  clause, 
because  it  saves  only  rights  of,  in,  to,  or  out  of  the 
moors  or  commons ;  and  a  right  to  tithes  was  not  a. 
right  of,  in,  to,  or  out '  of  land,  but  was  a  right  to 
something  collateral  to  the  land.  That  tithes  were 
an  ecclesiastical  inheritance,  collateral  to  the  estate 
of  the  lands ;  and  of  their  proper  nature  due  only  to 
ecclesiastical  persons,  by  the  ecclesiastical  law. 

2\  That  the  impropriator's  r^ht  not  (mly  was 
not  saved  by  the  saving  clause,  but  that  it  did  not 
appear  to  be  the  intention  of  the  legislature  to  save 
it ;  because  it  was  highly  reasonable  that  the  impro- 
priator, who  derived  great  benefit  from  this  act,  by 
which  the  lands  out  of  which  the  tithes  arose  were 
rendered  much  more  profitable  than  they  were  before, 
should  bear  his .  proportion  of  the  expence  of  the 
act  That  by  the  lands  which  were  sold  to  raise 
money  for  paying  the  •  expence  of  this  act  being 
exempted  from  tithes,  die  impropriator  bore,  his  just 
proportion  of  the  expence,  but  nothing  more. 
'  3*.  That  if,  however,  the  words  of  the  saving  clause 
did  extend  to  the  impropriator,  and  it  could  be  sup- 
posed that  the  legislature  intended  by  that  clause  to 
save  his  right,  yet  the  clause  was  void,  because  it  was 
repugnant  to  the  body  of  the  act,  which  expressly 
.  declared  that  the  lands  to  be  sold  should  be  discharged 
from  the  payment  of  tithes.  That  -  the  decisions  of 
courts  of  justice  with  respect  to  private  acts  of  pan. 
liament,  were  exactly  Uie  same  as  with  respect  to 
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deeds;  and  in  a  grant,  eveiy  exception  which  was 
repugnant  to  the  grant  was  vtn4«    That  this,  however, 
was  a  public  act,  and  every  clause  in  an  act  of  par-  - 
liafflent,  repugnant  to  the  body  of  the  act,  was  void. 

4^.  That  it  would  be  very  hard  on  the  defendants, 
if  they  were  compelled  to  pay  tithes  for  lands  which 
they  had  purchased,  upon  the  faith  of  an  act  of  par- 
liament, declaring  that  they  were  discharged  of  tithes^ 

On  the  other  side  it  was  insisted  for  the  plainti£Si, 
itaat  this  act  of  parliament  was  to  be  coiisidered  as  a 
public  act,  only  for  the  purpose  of  being  judicially 
taken  notice  of  by  the  Judges,  without  being  specially 
pleaded ;  and  for  no  other  purpose  whatsoever. 
Tliat  acts  of  this  kind,  though  declared,  for  the  i^ecial 
purpose  mentioned  in  them,  to  be  public  acts,  were 
never  kept  in  the  parliament  roU,  nojc  printed,  among 
the  statutes ;  and  did  not  receive  the  royal  assent 
in  the  same  words  by  which  public  acts  receive  it; 
that  they  were  in  fact  to  be  considered  as  parliamen- 
taiy  conveyances,  and  not  as  public  statutes,  which 
coocenied  all  the  King's  subjects. 

That  the  saving  clause  was  not  void,  though  it  was 
repugnant  to  the  body  of  the  act;  because  it  was 
of  the  very  nature  of  a  saving  clause  that  it  should 
be  repugnant  to  the  body  of  the  act ;  the  object  of  it 
being,  to  control  every  thing  in  the  act,  as  far  as  it 
affected  the  interests  of  persons  not  parties  to 
the  act  *  That '  if  saving  clauses  were  not  to  be  so 
crasidered,  tisey  were  useless ;  because  if  the  rights 
of  the  parties  were  not  expressly  disposed  of  by  the 
act,  they  would  be  saved  to  them,  even  though  there 
vere  no  saving  clause:  as  if  here  the  act  had  not 
declared  that  the  lands  should  be  dischaiged  of  tithes, 
the  impropriator  would  have  been  entitled  to  tithes, 
though  there  had  been  no  saving  clause.  A  saving 
clause  might  have  an  operation,  though  not  expressly 
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rq>ugiiaat  to  die  body  of  the  act :  as  if  it  had  been 
declared  in  this  case  that  the  land  should  be  freed 
from  all  charges,  without  mentioning  tithes ;  and  then 
there  had  been  a  clause,  saving  the  right  of  the  im* 
propriaton  That  the  cases,  of  grants  were  totally 
unlike  the  present  \  for  the  reason  why  an  exception 
contrary  to  the  words  of  the  grant  was  void,  was,  be- 
canse  the  words  of  the  grant  were  to  be  taken  most 
strongly  against  the  grantor. 

Lord  Ch.  Baron. — ** Without  going  into  an  elaborate 
argument  in  this  case,  it  is  sufficient  to  say  that  it  falls 
within  all  the  principles  of  a  contradiction  between  a 
saving  and  an  enacting  clause  in  an  act  of  parliament ; 
and  that  the  case  is  exactly  the  same  as  that  of  the 
ante«  §  43.     Dukei,of  Norfolk,  as  Alton  Woods'  case,  and  the  case 

in  Vernon.  The  legislature  takes  it  upon  itself  to 
alter  entirely  the  mode  of  tithing  all  the  lands  which 
are  to  be  the  subject  of  the  inclosure ;  it  is  impossible 
to  say  that  the  rector  is  entitled  to  his  tithes  of  the 
land  in  question,  without  saying  that  he  would  have 
it  in  his  power  to  defeat  all  the  purposes  of  the  act, 
which  the  legislature  never  could  intend.  This  case 
is,  in  point  of  ptinc^^,  precisely  the  same  as  the 
case  in  Vernon*  In  private  acts,  in  gaaeral,  the  legis^ 
latore  does  nothing  more  tlian  enable  persons  to  enter 
into  a  contract,  who  could  not  otherwise  enter  into 
it ;  and  the  persons  who  are  parties  to  the  act,  are 
Mcpressly  named  in  it ;  btrt  here  the  legislature  does 
a  great  deal  more,  it  takes  on  itself  to  act  cm  the  land 
itself,  to  declare  that  it  shall  be  dischaiged  of  tithes ; 
according^,  therefore,  to  the  principles  of  the  decided 
cases^  and  indeed  of  conmioti  sense,  we  think  that 
die  rector  cannot  daim  his  tithes,  agamsfc  the  eaq[>fess 
words  of  the  act  of  par lianent;  and  that  the  demurrer 
nKist  be  allowed.'' 
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49.  A  private  act  of  parliament  appears  to  have  May  be  re- 
liecii  fonnerly  considered  as  an  assurance  of  so  high  Mevedagainst. 
a  nature,  that  although  it  was  obtained  by  frauds  yet 

it  could  not  be  relieved  against  by  any  of  the  courts 
of  law  or  equity,  but  only  by  the  power  that  made  it} 
that  is,  by  parliament:  and  Mr.  Booth,  in  the  opinion 
which  has  been  mentioned,  lays  it  down  that  inferior 
jurisdictions  are  as  much  bound  to  submit  to  a  private 
act  of  parliament,  as  the  meanest  subject;  provided 
the  record  is  right.  They  may  expound  or  explain, 
keeping  to  the  intention  of  the  makers,  but  not  ques^ 
tioQ  or  impeach  what  the  legislature  has  thought  fit 
to  enact  as  an  act  of  parliament  If  there  be  any 
grievance  or  irregularity,  that  must  and  can  be  reme-  . 
died  or  rectified  only  by  another  act  of  parliament. 

50.  Sir  William  Blackstone  has  however  said,  that  a  2Comm.346. 
private  act  of  parliament  has  been  relieved  against, 

when  obtained  upon  fraudulent  suggestions;  and  has   . 
dtod  two  cases  in  support  of  this  assertion. 

5\.  Hie  first  of  the^e  is  Richardson  v.  Hamfltoo, 
IB  which  the  Court  of  Chancery  set  aside  an  act  of  the 
house  of  assembly  erf*  Pennsylvania.  It  may  be  seen  in 
the  book  of  decrees  for  the  year  17S@,  pa.  344,  at  the 
report  cffice  of  the  Court  of  Chancery. 

5f  •  The  second  is  a  case  determined  by  the  House 
of  Lords  on  an  appeal  from  the  Court  of  Sessions  in 
Scotland,   which  shall  be   stated  from  the  Printed 


Sir  James  M^Kenxie  being  tenant  in  tail  of  an  M'Kenzie 
estate  in  Scotland  called  Roystoun,  with  the  concur-  Y:  Stum, 
frace  of  his  only  son  George,  and  of  his  nephew  Sir  i754. 
Geofge  M^Kenzie,  the  two  first  remainder*men,  ob- 
tataed  a  private  act  to  sell  the  estate  for  payment  of 
certam  debts,  which  were  stated  in  the  act  to  amount 
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to  51,350  merks  Scots,  or  %85^L  15s.  6d. ;  and  the 
act  expressly  directed  that  the  trustees  should,  out  of 
the  money  arising  from  the  sale  of  the  estate,  pay  off 
the  said  sum  of  51,350  merks  Scots,  and  lay  out  the 
residue  of  the  money  in  the  purchase  of  other  lands, 
to  be  entailed  as  the  former  ones. 

Sir  James  M'Kenzie  sold  the  estate,  and  prevailed 
on  his  son  and  nephew  to  consent  that  the  whole 
purchase  money  should  be  paid  to  him  without  ac- 
count, in  consideration  of  his  laying  out  1,000/1  thereof 
to  the  uses  of  tiie  entail ;  and  an  agreement  dated 
the  17th  August  1739  was  entered  into  for  that  pur- 
pose. 

It  was  afterwards  discovered  -  that  there  were  two 
debts  included  in  the  sum  statedin  the  act  of  parlia- 
ment, and  in  the  agreement  of  the  17th  August,  as 
chaiges  on  the  estate  tail,  which  w^re  in  fact  ficti- 
tious and  fraudulent :  in  consequence  of  which  Sir 
George  M^Kenzie,  who  became  entitled  to  an  estate 
tail  in  the  lands  purchased,  by  the  death  of  Sir  James 
M'Kenzie,  and  his  son  George,  brought  an  action  in 
the  Court  of  Sessions  against  the  representatives  of  Sir 
James,  and  the  trustees  of  the  act  of  parliament,  for 
an  application  of  the  residue  df  the  purchase  money, 
after  payment  of  the  just,  true,  and  lawful  debts, 
really  affecting  the  entail,  and  for  an  account  of  what 
payments  had  been  made. 

It  was  objected  that  Sir  Gredrge  was,  by  the  agree- 
ment of  the  17th  August,  barred  from-  calling  for  such 
an  account. 

The  Lord  Ordinary,  by  an  interlocutor,  found  that 
*'  Sir  George  was  not  barred  by  the  agreement  firom 
objecting  to  the  debts^  or  from  proving  the  same  to 
be  fictitious,  and  not  real  debts  afifecting  tlie  estate  of 
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Roystouii^  at  the  time  of  the  sale ;"  and  granted  war- 
rants for  letters  of  incident  diligence,  for  recovering 
the  grounds  and  instructions  of  the  said  debts. 

The  representatives  of*  Sir  James  M'Kenzie  pleaded 
that  the  act  of  parliament,  by  reciting  these  debts  as 
subsisting,  and  as  charges  upon  the  entailed  estate, 
established  them  as  such,  was  final,  and  excluded  all 
examination  on  that  head. 

To  this  it  was  answered,  that  as  to  the  purchaser 
of  the  estate,  and  all  claiming  under  him,  the  act  was 
final  and. conclusive  ;  but  with  respect  to  the  debts, 
it  left  them  as  they  were.  That  the  act  supposed 
them  really  and  bom  fide  due  to  third  persons,  who 
would  therefore  have  right  to  the  purchase  money  ; 
but  if  paid,  never  meant  them  to  be  paid  a  second 
time;  nor  Sir  James  M^Kenzie,  under  a  pretence 
thereof,  to  appropriate  to  himself  the  money  for  dis- 
charge of  debts,  which  were  either, fictitious,  or  could 
not  from  their  nature  affect  the  entail.  And  that 
whether  he  had  or  had  not  done  so,  was  a  question 
no  wdys  a&cted  by  the  act. 

The  interlocutor  of  the  Lord  Ordinary  was  reversed 
by  the  Court  of  Sessions. 

Upon  an  appeal  to  the  House  of  Lords,  it  was  con- 
tended that  the  recital  of  the  ^ebts  in  the  act  was  all 
the  information  and.  suggestion  of  the  parties.  T  he 
enacting  part,  so  tar  as  it  directed  the  discharge  of 
those  incumbrances  out  of  the  purchase  money,  only 
pursued  the  recital ;  which,  if  ill  founded,  from  the 
misinformation  of  the  parties,  was  not  conclusive : 
and  though  the  appellant,  by  having  given  his  con* 
sent  to  the  act,  might  be  thought  concluded;  yet 
being  drawn  into  such  contract  by  Sir  James  M^Ken- 
zie's  miirepresentation  of  t|ie  true  state  of  the  debts 
vho  misled,  both  the  remainder-men  and  the  legis- 
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lature  ;  he  had  a  rigUtf  as  i^nst  Sir  James's  repit** 
sentative,  to  inquire  into  the  reality  ^  the  debts^ 
and  application  of  the  purchase  money.  Nor  could 
a  consent,  thus  fraudulently  obtaiif ed|  any  more  stand 
in  the  way  of  the  relief  he  Bought*  than  it  would  in 
case  c^  an  ordinary  transaction. 

On  the  other  side  it  was  insisted  that  thie  debts  and 
'incumbrances  specified 'in  the  act  of  pailiament  must 
be  takien  as  they  were  recited  between  the  )[terties  to 
^the  act ;  for  thduc^fa  a  saving  tlause  was  inserted  for 
the  rights  of  those  wh6  Were  not  partiesi  yet  it  was  a 
binding  law  to  those  Who  were.  The  act  directed  the 
money  arisiftg  by  the  sale  of  the  lands  and  barony  of 
Roystoun  to  be  aippUedfai  payttent  %ff  the  debts,  the 
amount  of  which  was  ^Articillarly  stated ;  and  the 
surplus  only  was  to  he  laid  out  in  the  purdiase  of 
lands,  to  be  settled  in  the  order  and  course  of  sacces^ 
sion  provided  by  the  entaiL 

The  House  of  Lords  ordered,  that  the  interipcutor 
complained  of  in  the  appeal  should  be  reversed  i  and 
that  the  interlocutor  of  the  Lord  Ordinary  should  be 
aflirmed :  and  ordered  that  the  Court  of  Sessions 
should  proceed  thereupon  according  to  justice  and  the 
rules  of  that  Court 

5S.  The  doctrine  laid  down  by  Sir  William  Black* 

stone  has  been  iiilly  confirmed  by  the  following  modem 

case,  in  which  the  Court  of  Chancery  relieved  against 

the  express  words  of  a  private  act  of  parliament. 

Biddulph  T.       54.  Simon  Biddulph  by  his  will,  made  in  1 730,  de* 

SLt!  Offik  ^^^  ^^^  ^^  estates,  which  he  had  charged  with  the 
Book  A.  1790.  payment  of  several  sums  of  money,  to  trustees,  upon 
^^'      '        trust  to  raise  and  pay  all  such  debts  as  he  should  owe 

at  the  time  of  his  decease,  or  so  much  thereof  as  his 
personal  estate  should  not  extend  to  pay ;  and  to 
settle  and  assure  the  residue  to  his  grandson  Theo- 
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phOus  Biddulph  for  life,  without  impeachment  of 
>rarte,  Temainder  to  his  first  and  other  sons  sueces* 
SBvdy  in  tail,  with  several  ilemainders  over. 

Simon  Biddulph  died  in  I7S6,  leaving  the  said 
theo^^iUus  Biddulph  his  heir  at  law ;  who  entered 
into  possessiout  under  the  will  of  Simon  Biddulph,  of 
all  t{|e  eatates  whereof  he  died  seised ;  and  upon  the 
death  of  Sir  Theophilus  Biddulph  of  Lapley,  in  174S, 
he  became  a  baronet,  and  entered  into  possession  of 
other  eatates^  whereof  Simon  Biddulph  had  the  rever^ 
aim,  expectant  on  the  death  of  Sir  T.  Biddulph  of 
Lapley,  Whidi  were  of  considerable  value,  and  chained 
with  the  payment  of  several  sumn  of  money ;  but  the 
rents  thereof  were  sufficient  to  keep  down  the  interest 
of  the  incumbrances  aflfecting  the  same. 

By  a  private-act  of  parliament  passed  in  27  Geo.  IL 
intituled,  **  An  Act  for  the  sale  of  the  settled  estates 
of  Sir  l^eophflus  Biddulph,  baronet,  in  the  county 
of  StaflEbrd,  &c.  for  raising  money  to  discharge  incum. 
bnmces  aflfecting  the  same  ^  and  for  laying  out  the 
^iiiplusin  the  purchaife  of  other  lands,  to  be  settled  to 
the  uses  therein   mentioned;^*  after  reciting  the 
several  incumbrances  on  the  said  estates,  and  that  the 
said  Sir  Theophilus  Biddulph  had,  out  of  his  own 
money,  raised  and  paid  oflT  2,819/.  45.  or  thereabouts, 
hmg  the  deficiency  of  tlie  personal  estate  of  Simon 
SUdulphy  in  the  discharge  of  the  remainder  of  his 
debts,  iriiich  remained  due  to  die  ^aid  Sir  Theophilus 
Biddulph,  and  charged  on  the  settled  estates,  with  a 
coiiiidenble  arrear  of  interest ;  and  reciting  that  it 
would  be  for  the  benefit  and  advantage  of  Sir  T.  Bid-> 
dolpliy  and  of  all  the  persons  claiming  under  the  will 
of  &Mm  Biddulpbr^f  die  incumbrances  affecting  the 
letded  estatea,  utiiich  carried  a  high  interest,  were 
pttd  off  and  discharged,  which  could  only  be  done  by 
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sale  of  part  of  the  settled  estates ;  and  therefore  the 
said  Sir  T.  Biddidph  and  all  persons  claiming  under 
the  will  of  the  said  Simon,  were  desirous  and  had 
agreed  tliat  certain  parts  of  the  estate  should  be  sold 
for  that  purpose,  freed  and  discharged  from  the  said 
incumbrances;  and  that  the  surplus  of  the  money,  after 
payment  of  the  incumbrances,  should  be  laid  out  in 
,jtb^  .purchase  of  other  lands,  more  contiguous  to  the 
estate,  to  be  settled  to  the  uses  of  the  vnll  of  Simon 
Biddulph.     It  nvas  therefore  enacted,  that  the  said 
estates  should  be  vested  in  trustees,  their  heirs  and 
assigns,  free  from  the  trusts  therein  mentioned,  in 
trust,  with  the  consent  of  Sir  T.  Biddulph,  to  sell  the 
same,  and  to  apply  the  money  in  payment  of  the 
incumbrances,  and  all  iiUerest  which  should  be  then  due 

m 

.  and  oxmngjbr  the  same  ;  and  also  in  payment  of  the 

said  sum  of  2,819/.  4^.  due  to  Sir  T.Biddulph,  toge- 

titer  with  all  interest  that  should  have  accrued  due  for 

ilie  same  to  the  time  of  the  payment  thereof  \  and  to 

"^      lay  out  the  remainder  of  the  moneyin  the  purchase  of 

^  l^nds,  to  be.  settled  to  the  uses  of  SimonBiddulph's  w  ill. 

Tijie  trustees  who  were  named  in  the  act  of  parlia- 
ment cii^r  not  act,  and  new  trustees  were  appointed. 
Sir  T.  Biddulph  himself  sold  the  estates,  and  paid  ofi* 
the  incumbrances,  and  also  paid  or  took  credit  to 
himself  for  what  was  due  on  account  of  interest;  and 
laid  out  the  residue  in  the  purchase  of  lands,  which 
he  settled  to  the  old  uses.  .   , 

Theophilus  Biddulph,  the  eldest  son  of  Sir  T.  Bid- 
dulph,  filed  his  bill  in  Chancei^  against  his  father, 
and  the  trustees,  stating  the  above  facts,  and  that 
ith^re  remained  a  balance  in  the  hands  of  the  trustees 
of  7>207/.,  wliich  had  not  been  invested  in  the  pur- 
chase of  lands,  according  to  the  directions  in  the 
act;  and  tlie  plaintiff  being  entitled  to  an  estate 
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Uit«  expectant  on  the  estate  for  life  of  his  father,  in 
the-itad  to  *  be  purchased,  he  prayed  that  the  said 
sum  of  TjWJL  might  be  laid  out  in  the  purchase  of 
lands,  to  be  settled  to  the  old  uses. 

Sir  T.  Biddulph  by  his  answer  admitted  that  he, 
acting  for  the  trustees  in  the  act,  did,  out  of  the  money 
arising  from  the  sale  of  the  estates  which  were  sold 
under  the  act,  pay  and  apply  not  only  so  much  as 
was  necessary  to  discharge  the  incumbrances  affecting 
the  estates,  but  also  all  such  interest  as  was  due  and 
owing  on  the  said  incumbrances  at  the  respective 
times  when  the  same  were  paid  off ;  namely,  as  well 
such  interest  as  was  due  and  owing  on  the  said  in- 
combrances  at  the  time  when  the  defendant  came 
into  possession  of  the  estates,  as  what  afterwards 
accrued  ;  the  same-  being  directed  by  th^  act.  And 
submitted  that  such  payments  of  interest  Were  respec- 
tively-made, as  being  directed  by  the  act ;  and  that 
there  being  siich  directions  in  the  act  foir  payment  of 
all  interest,  the  defendant,  as  tenant  for  life,  was  not- 
bound  to  keep  down  the  interest  of  the  incumbrances, 
from  the  time  he  came  into  possession  of  the  estates ; 
and  that  the  act  of  parliament  was  not  a  fraud  upon 
the  plaintiff  and  the  persons  interested  in  the  estates ; 
and  that  the  defendant  ought  not  to  make  a  compen- 
sation for  such  interest,  as  required  by  the  plaintiff's 
bill.  But  admitted  that  the  rents  and  profits  of  the 
estates  which  were  charged  with  the  said  incumbrances 
were  more  than  sufficient  to  answer  the  interest  of 
the  incumbrances ;  and  said  he  did  not,  in  suing  for 
and  obtaining  the  act  of  parliament,  intend  any  fraud 
QD  any  of  the  persons  who  were  to  become  interested 
in  the  said  estates  after  him ;  and  said  that  the  interest 
whicb  accrued,  afler  he  came  into  possession  of  the 
said  estates,  amounted  to  T^WJU^  and  stated  the  sums 
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of  money  paid  and  laid  out  in  lands ;  and  said  th^re 
did  not  remain  any  money  to  be  invested  in  land,  all 
the  money  having  been  fully  and  properly  applied, 
pursuant  to  the  directions  of  the  act ;  and  submitted 
that  he  was  not  coimpeUable  to  make  aqy  compensa-. 
tion  fof  suqh  trust  monies. 

Upon  hearing  counsel,  and  it  being  admitted  that 
the  said  sum  of  7iS07  /•  was  received  by  the  said  Sii: 
T.  Biddi^ph  fi>r  rents  and  promts  of  tlie  esta^tes  ii^ 
question,  o{  whiicfa  he  was  tenant  for  life,  and  which 
ought  tQ  have  h^en  a^ppUed  in  jpeeping  down  the 
interest  of  the  incumbjances  affecting  the  said  estates  j; 
and  it  being  admitted^  that  ^U  the  exj^nces  of  the 
actf  and  all  the  expencea  anter^r  to  the  money  being 
laid  out  in  land,  had  been  paid ;  it  was  ordered  and 
decreed,  that  tl^e  defwdant.  Sir  T,  Biddulph,  stiould 
py  the  sum  o^l^l  in1;o  ^^d  Bank,  in  the  name  of 
the  accQuqti^general,  in  trust,  in  the  cause,  to  bs^ 
^d  out  in  the  purd^asije  of  lan^  agrfeabjie  to  the  act 
pf  paiiwne9t^ 
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Section  %. 

THE  second   kind  of  assurance  b^  matter   of  Nature  of. 
record,  is  a  grant  fi;om  the  King  to  a  subject } 
for  it  is  a  rule  of  the  common  law,  that  the  King  can  3^^^  ^^^  J^^^ 
only  give  by  matter  of  record :  dierefof  e  the  King's  P'wg.  pi. 
grants  are  contahied  in  charters^  01!  letters  patent 
under  the  great  seal,  enroUed  j  and  usually  directed 
or  addressed  by  the  King  ta  all  his  subjects. 

2.  Lord  Coke  says,  where  th^  icing's  grants  con-^  2  lo%t.  7S 
eluded  with  the  words  hiis  tesHbuSf  they  were  called 
chartaf  or  charters ;  and  where  they  concluded  with 
the  words  teste  me  ipso,  they  were  palled  letters^ 
patent,  being  so  named  in  the  clause — In  cujus  rei 
testmomma  has  literas  nosttdsjierifecimus  patentes. 

3.  The  icing's  letters  patent  under  the  great  seal, 
of  England  need  no  delivery,  nor  lu3  grants  under 
the  great  seal  of  the  Duchy  of  Lancaster,  for  they 
are  sufficiently  authenticated  {uid  completed  by  the 
annexing  of  the  respective  seab  to  them. 

4.  By  tlie  statute  IS  Eliz.  c.  6.  it  is  enacted,  that 
im  exemplification  of  the  enrolment  of  any  lettera 
patent,  gr^nt^  from  the  4th  February,  27  Hen.  VIII^ 

D4 
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or  thereafter  to  be  granted,  shall  be  of  as  good  force, 

to  be  shown  and  pleaded  in  behoof  of  the  patentees, 
Pf^e'sCase.    their  heirs  and    assigns,   and    every  other  person 

liaving  any  estates  from  them,  as  if  the  letters  patent 

themselves  were  produced. 
2  Comni.34C.      5.  There  are  a  variety  of  offices,  communicating  in 

a  regular  subordination,  one  with  another,  through 

» 

which  all  the  King's  grants  must  pass,  and  be  trans- 
scribed  and  enrolled ;  that  the  same  may  be  narrowly 
inspected  by  his  officers,  who  will  inform  him  if  any 
thing  contained  therein  is  improper,  or  unlawful 
to  be  granted. 

6.  It  will  only  be  necessary  here  to  treat  of  those 
grants  by  which  the  Crown  gives  something  that  falls 
within  the  description  of  real  property,  such  as 
franchises,  offices,  and  lands. 

Grants  of  7.  It  has  been  stated  in  a  former  Titl^,  that  all 

Tit.  27.  §  83.  franchises  in  the  hands  of  private  persons  are  derived 

from  grants  by  the  Crown :  but  that  ancient  grants 
of  franchises  are  not  sufficient  without  an  allowance 
of  them  before  justices  in  eyre. 

8.  The  Crown  may  still  grant  fail's,  markets,  parks, 
warrens,  &c. ;  though  no  grants  of  parks,  warrens, 
and  free  chase,  have  been  made  for  some  centuries. 

Of  Offices.         9.  There  are  a  variety  of  offices  held  immediately 

under  the  Crown,  which'  can   only  be  granted  by 

Tit.  25.         letters  patent.     And  it  has  been  stated,  that  each  of 

these  offices  must  be  granted  with  all  its  ancient 
rights  and  privileges,  and  every  thing  incident  to  it. 

10.  It  is  somewhat  doubtful  whether  our  Kings 
were  formerly  enabled  1  o  alien  tlie  Crown  lands ;  for 
although  the  Conqueror  and  his  sons  granted  away 
great  estates  to  theii:  subjects,  yet  these  were '  for- 
feitures. In  process  of  time,  however,  our  Kings 
certainly  exercised  the  right  of  granting  the  Crowa 
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lands  at  their  pleasure.  But  the  exercise  oS  this  pre- 
rogative having  gready  impoverished  the  Crown,  it 
has  been  restrained  by  several  modem  laws. 

11.  By  the  statute  1  Anne,  stat.  I.  c.T.  %5.  it  is 
enacted,  "  That  all  and  every  giiant,  lease,  or  other 
assurance  which,  from  and  after  the  25th  March  1702, 
shall  be  made  or  granted  by  her  Majesty,  her  heirs 
or  successors.  Kings  or  Queens  of  this  realm,  under 
the  great  seal  of  England,  Exchequer  seal,  seals  of 
the  duchy  and  county  palatine  of  Lancaster,  or  ■  any 
of  them,  or  by  copy  of  court-roll,  or  otherwise  how- 
soever, of  any  manors,  messuages,  lands,  tenements, 
rents,  tithes,  woods,  or  other  hereditaments,  (advow- 
sons  of  churches  and  vicarages  only  excepted)  within 
the  kingdom  of  J^ngland,  dominion  of  Wales,  or  town 
of  Berwick-upon-Tweed,  or  any  of  them,  or  any  part 
thereof,  then  belongiligor  thereafter  to  belong  to  her 
Majesty,  her  heirs   or   successors, '  or  to  any  other 
person  or  persons  in  trust  for  her  Majesty,  her  heirs 
or  successors,  in  possession,  reversion,  remainder,  use, 
or  expectancy,  whether  the  same  were  or  should  be 
in  right   of  the  Crown  of  England,  or  as  part  of 
the  principality  of  Wales,  or  of  the  duchy  or  coimty 
palatine    of  Lancaster,  or   otherwise  howsoever,  to 
any  person  or   persons,  body  politic   or  corporate 
whatsoever,  whereby  any  estate  or  interest  whatsoever, 
in  law  or  equity,  shall  or  may  paiss  from  her  Majesty, 
her  heirs  or  successors,  shall  be  utterly  vdid  and  of 
none  efifect;  unless  stich  gr^nt,  lease,  or  assurance' 
be  made  for  some  term 'or   estate  not  exceeding  31' 
years, -or  three  lives,   or  for' some  term  of  years 
determinable '  upon  one,  two,  or  three  lives ;   and* 
unless  such  grant,  lease,  or  assurance  respectively  be 
made  to  comqience  from  the  date  or  making  thereof; 
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and  if  such  gnnty  lease,  or  assurance  be  made  to^ 
take  e%ct  in  reversion  or  expectancy,  that  then  the 
same,  together  with  the  estate  or  estates  in  posses*, 
sion,  of  and  in  tlie  premises  therein  contained,  da 
not  exceed  three  lives  or  the  term  of  31  years  in  the 
whole  ;  and  unless  such  grant,  &c.  be  so  made  that 
the  tenant  be  liable  to  punishment  for  waste ;  and 
unless  there  be  reserved  upon  every  such  grant,  lease, 
or  assurance  respectively,  the  ancient  or  most  usual^ 
rent,  or  more,  or  such  rent  as  had  been  reserved, 
yielded  and  paid  for  such  of  the  said  manors^ 
messuages,  lands,  tenements,  rents,  tithes,  or  other 
hereditaments  as  shall  be  therein  contained,  for  the 
greater  part  of  20  years  before  the  making  thereof) 
and  where  no  such  rent  shall  have  been  reserved  or 
payable,  that  then  upon  every  such  grant,  lease^  or 
assurance  there  be  reserved  a  reasonable  rent,  not 
being  under  the  third  part  of  the  clear  yearly  value 
of  such  of  the  said  manors,  messuages,  lands,  tene* 
ments,  tithes,  or  other  hereditaments  as  shall  be  con«« 
tained  in  such  lease  or  grant;  and  unless  such 
respective  rents  be  made  payable  to  her  Majesty,  her 
heirs  or  successors,  who  shall  make  such  lease  or 
.  grant,  and  to  her  or  their  heirs  or  successors,  durii^ 
the  whole  term  or  tim^  of  th^  contii^uance  thereof 
respectively.'^ 

IS.  By  the  sixth  section  of  this  statute  it  is  pro-& 
vided«  that  where  the  greater  part  of  the  yearly 
value  of  any  tenenients  shall  consist  of  the  buildinga 
thereon,  which  may  want  to  be  repaired  or  re-edified^i 
the  Crown  may  deniise  such  tenements  for  50  yeara 
or  three  lives,  to  commence  from  the  date  of  ^  the 
lease ;  or  if  in  reversion,  then  the  same,  with  the 
estate  in  possession,  not  to  exceed  50  years  or  three 
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lives;  and  be  dispunishable  for  waste:  and  so  as 
such  rent  be  reserved,  as  is  required  in  the  precedii^ 
section. 

IS.  By  the  8th  section  of  this  statiite  it  is  pro-^ 
vided,  that  this  act  shall  not  extend  to  disable  the 
Crown  from  making  such  leases,  copies,  or  grants,  ite 
it  might  make  under  the  statute  12  WilL  III.  for 
making  leases  or  copies  of  offices,  lands,  or  heredita- 
ments, parcel  of  the  duchy  of  Cornwall ;  "or  to 
disable  hei*  Majesty,  her  heira  or  successors  to  mak^ 
any  grant   hr  restltutioii  of  any  estate  or  estate^ 
thereafter  to  be  forfeited,  for  any  tieason  or  felony 
whatsoever  ;  or  to  disable  her  Majesty,  her  heirs  oi* 
snccessors,  to  gnmt,  demise,  or  assign  any  lands, 
tenements,  or  (lereditiunents  which  should  be  seised 
or  taken  into  her  or  their  hands  upon  any  outlawry 
at  the  suit  of  b^^  or  their  subjects,  as  had  been 
usual ;  or  any  estate  whatsoever  which  was  or  should 
be  seised,  extended}  or  taken  in  execution  for  any 
debt  owing  or  to  be  due  to  the  Crown,  as  she  or  they 
should  think  fit ;  or  to  make  any  grants  or  admits 
tances  which  of  right  or  custom  oi^ht  to  be  made, 
of  any  copyhold  lands,  tenements,  or  hereditaments, 
parcel  of  any  manor  or  manors  of  her  Majesty,  her 
heirs  or  successors." 

14.  By  the  statute  S4  Geo.  III.  c.  7S.  the  6th 
section  of  the  ststtute  1  Anne  is  repealed,  and  it  b 
enacted,  (sect  3.)  that  where  any  Crown  lands  shall 
be  deemed  by  the  commissioners  of  the  Treasury  fit 
and  proper  for  the  erection  of  houses  or  other  build<^ 
inga^  and  where  the  lessees  shall  agree  to  erect 
boildii^  thereon  of  greater  value  than  the  land  so  to 
be  leased,  or  where  the  greatest  part  of  the  yearly 
value  of  such  tenements  shall  consifitt  of  building^ ; 
it  shall  be  lawful  for  the  Crown  to  demise  the  land 
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for  99  years  or  three  lives,  from  the  making  of  such 
lease ;  or  if  such  lease  be  uiade  in  reversion,  then 
that  the  estate  granted,  together  with  the  estate  in 
possession,  shall  not  exceed  99  years  or  three  lives : 
and  so  as  the  rents  reserved  be  not  less  than  two 
thirds  of  tlie  reasonable  rent  for  such  buildings : 
and  so  as  there  be  paid  to  the  Crown  a  fine  to  the 
amount  of  the  remaining  part  of  such  annual  sum^ 
subject  to  a  discount,  not  to  be  computed  at  a  higher 
rate  than  the  highest  rate  of  interest  at  the  time : 
and  when  there  shall  happen  to  be  no  building  upon 
the  land  to  be  demised,  or  that  the  buildings  thereon 
shall  be  agreed  to  be  rebuilt,  or  other  new  buildings 
to  be  erected,  then  there  shall  be  reserved  such 
annual  rent  as  shall  be  deemed  reasonable,  without 
taking  any  fine  :  and  so  as  in  every  lease  last  afore-< 
said  there  be  contained  a  covenant  on  the  part  of 
the .  lessee  for  erecting  houses  or  other  buildings 
*  thereon,  and  for  keeping  them  in  repair :  and  so  a& 
the  rents .  be  reserved  free  of  all  manned  of  taxes, 
during  the  whole  of  the  term:  except  such  rent  as 
the  Treasury  shall  think  fit  to  be  allowed,  not  exceed- 
ing the  term  of  three  years :  and  so  as  the  lessees 
execute  counterparts  of  such  leases. 

15.  By  the  fourth  section  it  is  enacted,  that  on 
every  grant  or  lease  to  be  made  by  the  Crown,  (ad- 
^vowsonsand  such  grounds  with  buildings  thereon  as, 
ai'e .  autliorlzed  to  be  granted  for  99  years  or  three 
lives,  and  .whereon  any  fine  shall  be  payable,  only 
excepted,)  there  shall  be  reserved  such  clear  annual 
rents,  «as  shall  be  deemed  by  the- Treasury,  to  be  rea- 
sonable, without  taking  any  fine  j  and  such  rent  shall 
be  payable  during  the  whole  terra  ;  and  no  such  lease 
sUall  be  good  in  law,  unless  the  lessees  execute  a 
counterpart  thereof. 
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16.  By  the  5th  section  it  is  enacted,  that  itihall 
tiot  be  lawful  to  renew  any  such  lease  for  any  term 
of  years  whatever,  until  within  five  years  of  the 
period  of  its  expiration ;  except  such  tenements  as 
are  thereby  authorized  to  be  granted  for  99  years ; 
nor  to  renew  any  lease  for  99  years,  until  within  20 
years  of  the  expiration  of  the  same ;  nor  any  lease 
for  lives,  so  long  as  there  shall  be  more  than  one  of 
3uch  lives  in  being,  except  in  the  cases  before  men- 
tioned. 

17-  By  the  7th  section  it  is  provided,  that  where 
any  wastes  or  commons,  in  which  the  Crown  has  any 
interest,  shall  be  deemed  fit  to  be.  inclosed,  and  shall 
hp  by  authority  of  parliament,  or  otherwise,  autho- 
rized to  be  inclosed ;  or  where  any  lands,  held  under 
a  lease  from  tlie  Crown,  shall  be  deemed  by  the 
treasury  fit  and  expedient  to  be  planted,  and  appro- 
priated to  the  growth  of  timber,  or  any  farm-house 
to  be  erected,  or  any  pits  to  lie  sunk,  for  the  work- 
ing  of  mines,  quarries,  or  collieries;  and  where  the 
term  or  estate  in  possession  shall  be  deemed  by  the 
Treasury  to  be  insufficient  to  repay  the  costs  of  siich 
improvements ;  in  every  such  case  it  shall  be  lawful  to 
renew  any  such  lease,  or  to  grant  any  further  lease, 
for  any  terra  or  estate  not  exceeding  the  terms  or 
estates  authorized  by  the  act  of  1  Anne,  or  by  this 
act  And  where  any  houses  or  other  buildings  shall 
require,  or  shall  be  agreed  to  be  rebuilt,  it  shall  be 
lawful  to  grant  any  further  lease  of  such  houses  or 
other  buildings,  for  any  term  'or  estate  not  exceeding 
the  terms  or  estates  authorized  by  this  act :  provided 
such  rents  are  reserved  as  are  required  by  this  act ; 
and  that  covenants  be  inserted  for  erecting  such  new 
faoQses  or  buildings.  . 
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18.  By  the  8th  section  it  is  enacted,  that'beford 
the  making  of  any  grant  or  lease,  a  survey  of  the 
premises,  where  the  same  shall  be  capable  of  such 
survey,  and  an  estimate  of  the  improved  annual  value 
thereof,  shall  he  had  and  made  by  a  practical  sur-^ 
V  veyor^  under  the  direction  of  the  Treasury ;   who 

shall  certify,  by  his  report  in  writing  under  his  hand, 
wbat  is  the  true  and  fair  improved  annual  value  of 
the  estate  so  surveyed  and  valued,  and  the  true  and 
fair  annual  value  of  the  buildings,  and  the  true  state 
and  conditicm  of  such  buildings,  and  for  what  term 
of  years  it  shall  be  most  beneficial  to  grant  such 
buildings  or  ground :  and  such  survey  and  valuation 
i^all  be  verified  by  the  oath  of  such  surveyor. 

19*  By  the  9th  section  it  is  provided,  that  where 
any  tenements  shall  be  of  a  Igiown  fixed  and  unim* 
provable  value ;  or  where,  from  the  nature  of  such 
tenements,  the  annual  value  thereof  cannot  be  ascer^ 
tained  by  means  of  a  survey  \  or  where  the  value  oi 
such  tenements  is  small ;  a  lease  thereof  may  be 
renewed  without  a  survey  thereof. 

ao.  By  the  statute  39  &  40  Geo.  III.  c.  8&,  for  the 
better  preservation  of  timber  in  the  New  Forest,  and 
for  ascertaining  the  boundaries  of  the  said  forest,  and 
of  the  lands  of  the  Crown  within  the  same,  it  is 
emu:ted  by  the  7th  section,  that  if  the  conunissioners 
shall  find  any  land  belonging  to  the  Crown,  which  has 
been  for  15  years  inclosed  and  enjoyed  without  inter- 
ruption, and  which  has  been  improved,  they  may  grant 
a  lease  thereof  for  such  term  of  years  as  shall  appear 
to  the  commissioners  a  reasonable  compensation  for 
the  es^nce  of  improvement. 

21.  By  the  28th  section  it  is  enacted,  that  the  com- 
missioners may  treat  for  the  sale  of  small  parcels  of 
land,  belonging  to  or  claimed  by  the  Crown,  which 
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sre  intenttixed  with  the  land  of  individually  and  are 
not  valuable  for  the  purpose  of  the  forest ;  but  such 
laods  to  be  sold  shall  not  exceed  in  any  instance  the 
value  of  500/. 

22.  By  the  statute  39  &  40  Geo.  III.  c  88.  it  is  OftheKingi 
enacted,  "  That  none  of  the  provisions  and  restric-  j^^®  ^^' 
tkms  ccmtained  in  the  acts  of  1  Anne  and  34  Creo.  IIL 
shall  extend  to  any  manors,  messuages,  lands,  tene- 
ments, or  other  hereditaments,  of  whatsoever  tenure 
the  same  may  be,  which  had  at  any  time  theretofore 
been  purchased  by  his  Majesty,  or  should  at  any  time 
thereafter  be  purchased  by  his  Majesty,  his  heirs  or 
successors,  out  of  any  monies  issued  and  applied  for 
the  use  of  hb  or  their  privy  purse ;  or  with  any  oth^r 
menies  not  appropriated  to  any  public  service ;  or  to 
any  manors,  messuages,  lands,  tenements,  or  otiier 
heteditaments,  of  vdiatsoever  tenure  the  same  may 
be,  which  came  to  his  Majesty,  or  may  come  to  him, 
his  hetis  or  successors,  by  the  gift  or  devise  of,  or  by 
descent  or  otherwise  from,  any  of  his,  her,  or  their 
ancestoiSy  or  any  other  person  or  persons  not  being 
Kings  or  Queens  of  the  realm ;  and  that  the  same 
should  operate  to  all  intents  and  purposes  as  from 
tiie  birth  of  his  Majesty.'' 

95.  By  the  4th  section  it  is  enacted,  that  it  shall  be 
lawfid  for  tile  King,  his  heirs  and  successors,  from 
tiiBe  to  time,  by  any  instrument  under  his  and  ihek 
royal  s^  manual,  attested  by  two  or  more  witnesses, 
St  his  and  their  free  will  and  pleasure,  ta  grant,  sell, 
or  give,  all  and  every  or  any  of  the  manors,  mes* 
suag^  lands,  tenements,  and  hereditaments  so  pur* 
chised,  or  to  be  purchased,  or  which  had  or  should 
come  to  his  Majesty,  his  heirs  or  successors,  as  afore-* 
ttidy  wliether  of  freehold,  or  copyhold,  or  customary, 
or  lewdudd  tenure,  and  whether  conveyed  or  assured 
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to,  or  oUierwise  vested  in  his  Majesty,  his '  heirs,  or  > 
successors,  as  aforesaid,  to  any  person  or  persons,. for 
any  estate  or  estates,  or  for  any  intents  or  purposes,  ; 
as  any  of  his  Majesty's  subjects  might  grant,  sell,  or. 
give  the  like  manors,  &c. ;  and  all  persons  seised  of 
any  manors,  &c.,  or  any  estate  therein,  in  trust  for 
his  Majesty,  his  heirs  or  successors,  shall  convey, 
surrender,  assign, .  or  otherwise  assure  the  same,  in 
such  manner  as  his  Majesty,  his  heirs  or  sut^cessors, 
under  his  or  their  royal  sign  manual,  to  be  attested  as 
aforesaid,  shall  direct. 

24.  By; the  statute  47  Geo.  III.  c.  24.,  reciting  the 
preceding  statute,  and  that  doubts  existed,  whether 
the  powers  therein  given  extended  to  lands  which 
hjad  or  might  come  to  his  Majesty,  his  heirs  or  suc- 
cessors,, in  right  of  his  ducl\y  of  Lancaster,  or  by 
reason  that  the  same  had,  been  purchased  by  or  for 
the  use  of  or  in  trust  for  any  ajien  or  aliens ;  and 
whether  the  same  extended  to  enatU^  his  Majesty  to 
grant  any  rents,  or  arrears  of  rent,  accrued  in  respect 
of  any  manors,  &c.  before  any  grant  thereof  under . 
the  said  act,* it  is  enacted,  ^^That  in  all  cases  in. 
which  his  Majesty,  his  heirs  or  successors,  hath,  or 
shall,  in  right  of  his  Crown,  or  of  his  duchy  of  Lan-. 
caster,  become  entitled  to  any  freehold  or  copyhold 
manors,  &c.,  either  by  escheat  for  want  of  heirs,  or 
by  reason  of  any  forfeiture,  or  by,  reason  that .  the 
same  had  been  purchased  by  or  for  the  use,  of,  ojr  in. 
trust  for  any  alien  or  aliens,.  it;shall  be  lawful . for  Jiis; 
Majesty,  his  heirs  and  successors,  by  warrant  under 
his  or  their  sign  manual,  or  under  tlie  seal  of  the. 
duchy  of  Lancaster,  according  to  the  nature  of ,  the. 
title  to  such  manors,. &c.,'  to  dik-ect  the  execution. oi' 
any  trusts  or  purposes  to.  which  the.  same  may  h?iye, 
been  directed  to  be  applied  j  and  to  make  grants  of 
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i 
such  mancfts,  &c.,  or  of  any  rents  or  profits  then  due 

and  in  arrear  to  his  Majesty,  in  respect  thereof 
respectively,  to  any  trustee  or  trustees,  or  otherwise 
for  the  execution  of  any  such  trusts  or  purposes ;  or 
to  any  person  or  persons,  for  the  purpose  of  restoring 
the  same  to  any  of  the  family  of  the  person  or 
persons  whose  estates  the  same  had  been ;  or  of  carry- 
ing into  efiect  any  intended  grant,  conveyance,  or 
devise  of  any  such  person  or  persons,  in  relation 
thereto ;  or  of  rewarding  any  person  or  persons 
making  discovery  of  any. such  escheat,  or  of  his 
Majesty's  right  and '  title  thereto,  as  to  his  Majesty, 
his  heirs  or  successors  respectively,  shall  seem  fit." 

25.  The  King's  grants  are  construed  in  a  very  How  King's 
diferent  manner  from  conveyances  made  between  constnicd? 
private  persons ;  for,  being  matter  of  record,  they 

ooght  to  contain  the  utmost  truth  and  certainty. 
And  as  they  chiefly  proceed  from  the  bounty  of  the 
Crown,  they  have  at  all  ^times  been  construed  most 
favourably  for  the  King,  and  against  the  grantee,  Plowd.  243. 
contrary  to  the  manner  in  which  all  other  assurances  . 
are  construedi 

26.  Thus,  if*  the  King  grants  lands,  or  a  rent 
issding  out  of  them,  to  A.  B.,  without  any  limitation 
of  estate,  the  grantee  will  only  take  an  estate  at  will, 
on  account  of  the  uncertainty  -y  whereas,  in  the  case 

of  a  grant  by  a  subject,  an  estate  for  life  would  have  Tit.32.c.]9. 
passed.  *^^- 

27.  King  Henry  VIII.  granted   lands  to  Lord  1  Rep.  43  6. 
Lovd,  to  have  and  to  hold  to  him  and  to  his  heirs 

Qiale ;  and  it  was  adjudged  void  :  for  the  King  could 
not  grant  such  estate  of  inheritance  in  fee  simple,  to 
nake  the  males  to  be  inheritable,  and  exclude  the 
females.    But  in  the  case  of  a  private  person,  such  a  Tit.  32.  c.^^ 
graiitwouM  have  passed  an  estate  in  fee  simple.         ^ 
VouV-  E 
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Casebf  S8.  The  Kjog's  grant  shall  tiot  be  taken  to  a  double 

Kwd  336.  ^°*^^^    Thus,  if  the  King  grants  lands^.  and  the 

1  Rep.  46  b.  min^s  therein  contained,  it  will  only  pass  common 
^*  mines,  and  not  mines  of  gold  or  silver ;  for  the  comr 

mon  intent  of  the  grant  is  satisfied  by  the  passing  of 
mines  of  coal,  lead,  &c. 

What  passes      gp.  By  the  Statute  Prerogadva  RegiSy  17  Edw.  II. 

Words.         ^- 1^«  ^^  ^s  declared,  that  when  the  King  gives  or 

grants  lands  or  manors,  with  the  appurtenances,  un*- 

10  Rep.  64  a.  less  he  makes  express  mention  in  the  deed  of  knights'' 

fees,  advowsons  of  churches,  and  dowers,  when  they 
fall,  then  the  King  reserves  to  himsdlf  such  fees^  &c. ; 
although  among  other  persons  it  had  been  observed 
otherwise. 

Idem.  dO.  It  has  been  held,  that  this  act  is  restrained  to 

the  three  cases  Y>f  advowsons,  knights'  fees,  and 
dower.;  for  a  court-leet  will  pass  widiout  express 
wcMrds*  "So  of  a  £brest  appendant  to  a  manor ;  and 
the  words  of  the  act  being  quando  dominms  rex  dat  vel 
^Qttceditf  in  cases  of  restitution,  advowsons^  &c.  will 
pass  without  any  express  mention  of  them. 

31.  When  the  grant  of  the  King  in  general  terms 
refers  to  a  certainty,  it  is  the  same  as  if  the  certainty 
had  been  expressed  in  the  grant,  though  such  eer« 
tainty  be  not  of  record,  but  lie  in  averment  by  matter 
in  paiSf  or.  in  fact. 

Whisder's         32..  Queen  Elizabetili,  being  seised  in  fee  jt/ra 

iOR*cp.63.    corofue  of  the  manor  of  Whitchurch,  to  wlujch  an 

advowson  wiats  appendant,  granted  the  manor,  with 
the.  appurtenances,  for  SI  years,  excepting  the  ad* 
vowson ;  and  afterwards,  reciting  the  said  d^mi^e 
and  exception,  she  made  another  grant  to  the  sane. 
*  gpcantee,  for  another  ierm  of  years,.  \pth  the  Uise 
exception*  King  James  J.,  in  consideration  of  aqr^ 
vices^  ex  certa  scienikh  &c*f  grant^  the  maoor,  €um 
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stdsjuriMiSf  ke.  to  G.  H.,  eaveptis  quce  in  eisdem  litteris 
patentibiis  ejxiphmtur ;  and  mentions  the  lease  in 
revefsicm,  and  the  like  exception  therein ;  but  then 
fdlows  this  cdause— *JS/  ulterius  de  uberiori  gratia 
nostrih  ^  ex  certa  scientia,  Sfc.,  damns  omnia  et  singula 
tenementa  prcedicto  manerio  guogtie  modo  sped.  (§r., 
et  vberius  damuSy  S^.  to  the  said  G.  H.  and  his  heirs, 
the  s^d. manor,  ac  ccBtera  omnia  et  singula  prcermsa^ 
cwn  eorum  pertinentiis  adeo  plene^  Sgc.  as  the  same 
came  to  him,  and  they  were  in  his  hands.  It  was 
le^ved,  Ist.  That  the  a'dvewson  p^ed,  because  it 
ivas  clearly  refenred  to  in  the  grant.  Sd.  That  if  the 
wocds  adeo  plene  etmtegre  had  been  omitted,  then  it 
would  not  have  passed  by  the  first  clause;  but  by 
the  addition  of  the  last  clause,  all  the  parts  of  the 
pqlent  taking  ef&ct  at  one  and  the  same  time,  the 
advowson  should  pass  as  appendant.  3d.  Though 
the  first  clause  of  the  grant  referred  to  the  demise  in 
which  the  advowson  was  excepted,  yet  by  the  middle 
dause  all  tenements,  &c.  pertaining  to  the  said  manor 
wene.  granted;  and  the  last  clause  granted  the  manor,  - 

vffa  the  appurtenances,  &c.  adeo  plene^  &c. 

38.  The  manor  of  Laburn,  to  which  an  advowson  5®^7-  ^P'^^- 
was  appendant,  came  to  King  Hen.  VIII.  by  the  2  Mod.  1 . 


monasteriies,  who  granted  the  manor 
to  Ac  Aidibishop  of  Canterbury,  excepting  the  ad- 
vowson ;.imd.  afterwards  the  archbishop  re-granted 
thejBame  to  .the  King,  together  with  the  advowson  ; 
and  ibem  the  Hix^  grafted  the  manor  of  Laburti,  et 
advocatimwm  eccksict  de  Labum,  dicto  arckiepiscopo 
dUho  ^pect^  and  which  was  re-granted  to  the  said 
King.by.the  said  ardibishop,  and  formerly  belonging 
to  the.abhot  of  Grey  Church,  j&c,  adeo  plene  as  the 
Mi  jrdibiehop  or  abbot  had'  it,  or  as  it  was.  in  our 
Iiands,  by  any  ways  or  means  howsoever. 
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The  question  was,  whether  the  advowsdn.passed1>y 
this  grant. 

Ellis,  Just,  said,  the  general  words  adeo  plene,  as 
the  King  had  it  by  any  ways  or  means  whatsoever, 
were  sufficient  to  pass  it :  and  judgement  was  given 
accordingly. 

34.  Where  general  words  do  not  refer  to  any  cer- 
tainty, they  will  not,  in  grants  by  the  Crown,  pasft 
any  thing. 

35.  In  the  river  Banne,  in  Ulster,  where  the  stream 
is  navigable,  there  is  a  rich  fishery  of-  3^mon,  which 
was  parcel  of  the  ancient  inheritance  of  the  Crown. 
In  the  first  year  of  King  James  I.,  Sir  Randall  Mac- 
donnell  obtained  a  grant  to  him  and  his  heirs,  by 
letters  patent,  of  the  territory  of  Rout,  which  is  ad- 
joining to '  the  river  Banne,  in  that  part  where  .^e 
fishery  is :  by  these  the  King  granted  to  him,  omnia 
dzstra,  messuagia,  tqfloy  molendma^  terras^  pratajpascua, 
piscarias^  piscationes,  acqtmSj  aquartan  cursus^  4^.  ac 
omnia  alia  iuereditafnenta  in  vel  infra  dictum  ierrito- 
rium  de  Routj  exceptiset  ex  hac  concessione  nobis  JuBre- 
dibits  et  successoribus  nostris  reservaiis^  tribus  partibus 
piscationisjbminis  de  Banne. 

It  was  resolved  by  the  Judges  of  Ireland,  that  no 
"part  of  the  fishery  passed  by  these  letters  patent  j 
•that  no  part  of  this  royal  fishery  could  pass  by  the 
grant  of  the  land  adjoining,  by  the  general  grant  of 
all  fisheries ;  for  this  royal  fishery  was  not  appurtenant 
to  tlie  land,  but  was  a  fishery  in  gross,  and  parcel  of 
the  inheritance  of  the  Crown  by  itself ;  ^and  general 
words  in  the  King's  grants  shall  not  pass  such  special 
royalty,  which  belongs  to  ihe  Crown  by  prerogative; 
for  mines  royal,  amerciaments  royal,  or  escheats 
royal,  should  not  pass  by  general  words,  of  all  mines^ 
amerciaments,  and  esdieats. 
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It  was  also  agreed,  that  where  the  IQpg  granted 
to  Sir  R.  M.  all  the  territories  adjoining  to  the  river> 
and  all  fisheries  within  the  territoiy,  excepHs  fribus 
partibus  piscarice  de  Bonne ;  the  fourth  part  of  the  AtL  Gentral 
fisheiy  should  not  pass  to  him,  for  the  King's  grant  2Mod.  lOfi. 
ihould  pass  nothing  by  implication. 

36.  If  the  King  grants  the  manor  of  D.  with  the  Rex  t.  Imber 
af^urtenances,  and  all  other  lands,  pastures,  woods,  2  r^'u.  aI. 
et  luFreditamenta  ante  hoc  cogntta,  usitatOt  acc^ta,  vel  1^6. 
reputatOr  ut  membntm  vel  parceUa  manerit  prwdicti ;. 
a  wood  which  was  not  parcel  of  the  manor  truly, 
and  in  right,  that  is,  in  ^acto  et  jure,  shall  not  pass 
though  it.be  averred  that  the  said  wood,  adhunc 
ateajidtreputat' etparceCvutneriiprmdicti;  without 
saying  that  ft  had  been  reputed  parcel,  time  out  c£ 
mind.  And  if  it  had  been  av^red  that  the  wood 
was  reputed  parcel  of  the  manor,  time  out  of  mind, 
be,  though  in  the  case  of  a  common  person,  proofs 
id  auch  issue  might  be  by  vulgar  and  difiused  repu- 
tation (tf  people  of  the  same  vill,  or  of  other  manors 
or  rilia  adjoining,  &c.,  or  of  the  body  of  .the  county ; 
yet  in  the  case  of  the  King,  in  such  issues,  as  to  the 
word  reputation,  the  evidence  or  proof  should  not  be 
1^  buch  vulgar  and  diffiised  reputation  of  the  people ; 
but  the  proofe  ought  to  be  by  some  matter  of  record 
or  writing,  as  by  the  express  valuation  of  it,  between 
the  prince  and  his  subject,  in  the  particulars  of  the 
purchase ;  or  in  the  surveys  and  books  of  accounts 
of  the  auditors  and  receivers,  baihfis,  and  such 
(rfficers  and  ministers,  always  entered  and  answered 
in  the  rolls  and  books,  as  parcel  of  the  manor ;  other- 
wise it  was  not  any  proof  of  reputation  in  the  case 
of  the  King. 

9J.  Whenever  the  King   is  misinformed  in   the 

ottue  of  his  estate,  so  that  his  intent  cannot  take 
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eflfect ;  or  where  in  a  griint  there  is  such  a  misrecital, 
non-recital,  false  surmise,  or  false  consideration,  as 
to  show  that  the  King  was  deceived,  the  grant  will 
be  void. 

38.  King  Henry  VIII.  being  tenant  in  tail  of 
the  manor  of  Abbottesley,  with  the  reversion  to 
him,  hid  heirs  and  successors,  gave,  by  his  letters 
patent,  the  said  manor  to  Walter  Walshe,  and  to  the 
heirs  male  of  his  body.  The  ^estion  was,  whether 
this  gift  was  good  or  not :  and  it  was  held  that  it  was 
void ;  because  the  King  having  only  an  estate  tail 
himself,  could  grant  only  for  his  own  life,  for  he  could 
hot  grant  a  greater  estate  ttian  he  had  ;  so  that  being 
ignorant  of  the  estate  he  was  entitled  to,  he  was 
deceived  in  granting  it. 

39.  If  the  King  grants  an  office  for  life,  and  after 
grants  it  in  reversion  to  fi.,  which  is  void,  and  after- 
wards reciting  the  grant  to  B.  as  a  good  grant,  he 
grants  it  to  commence  after  the  grant  to  B. ;  the  King 
is  deceived  in  this  last  grant,  and  therefore  it  is  void« 

40.  If  the  King  recites,  that  where  by  letters  patent 
the  office  of  Marshal  of  the  Court  of  King's  Bench 
was  granted  to  J.  S.  for  life ;  and  that  the  said  J.  & 
had  surrendered  it ;  and  that  in  consideration  of  this 
surrender,  the  King  granted  the  office  to  J.  D.  for 
life.  If  the  office  was  not  in  fact  granted  to  J.  S., 
or  if  he  did  hot  surrender  it,  the  grant  to  J.  D.  wili 
be  void,  because  there  was  no  such  considerations  as 
were  recited. 

41  •  Queen  Elizabeth  having  right  to  present  to  a 
living  as  patroness,  by  letters  patent,  granted  the 
presentation  ratione  lapsus  j  it  was  held  void,  because 
she  was  deceived  as  to  lier  title. 

42.  It  is  laid  down  by  Popham,  that  if  the  Crown 
should  let  the  manor  of  D.,  quod  quidem  numerium  is 
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(rf^tiie  aQQual  value  of4/.»where  it  is  not  let  for 
sudi  a  rent,  and  the  rent  or  value  is  misrecited,  yet 
tbe  lease  woidd  be  good,  because  there  was  a  cer- 
tainty before ;  and  the  addition  of  quod  quidtm^  &c. 
was  not  material.  But  if  the  Crown  let  the  manor 
of  D.  of  the  annual  rent  of  4/.,  which  was  intended 
to  be  of  such  a  value,  and  was  let  at  a  greater  rent^ 
or  appeared  upon  record  to  be  of  a  greater  value,  it 
would  be  void :  because  in  the  first  case  the  Crown 
intended  to  pass  the  manor  ^  and  the  addition  of  the 
quod  quidem,  SfC.  was  but  to  add  another  certainty  : 
but  when  it  was  in  one  sentence,  that  it  was  of  such 
a  value,  and  that  in  taU  parte  the  intent  of  the 
Crown  appeared  not  to  grant  a  thing  above  such  a 
valu^  it  was  otherwise. 

43.  In  Bacon's  Abridgement  the  following  excep-  Bxceotions. 
tions  are  laid  down  to  the  above  cases :     "  First,  that  p|  ^      *^*^' 
in  the   construction  of  letters  patent,  every  false 
recital  in  a  part  material  will  not  vitiate  the  grant,  if 
the  King's  intent  sufficiently  appears." 

44w  Thuff  where  the  King  made  a  grant  to  a  person  ^^'  v-  ^V^ 
as  a  kn^ht,  who  in  fact  was  not  a  knight,  though  the  Ld.  Raym. 
giant  w*s  held  void,  for  this  reason,  by  the  Court  of  |^^'^  p  , 
Kii^s  Bench,  yet  the  judgement  was  reversed  by  the  Ca.  212. 
Hou9e  of  Peers. 

A5.  **  Secondly,  that  if  the  King  is  not  deceived  by 
the  fidse  niggestions  of*  the  party,  but  only  mistaken 
by  his  own  surmises,  this  will  not  vitiate  his  grant." 

46.  King  Charles  II.  granted  the  office  of  searcher  Rex  v. 
at  flymouth  to^  John  Martin,  durante  bene  placito  ;  i^i.  lUynv 
aftenr^ds  by  other  letters  patent,  reciting  the  grant  ^^» 
t3  Mar^^  he  granted  this  office  to  Fryer  for  life,  to 
coflunence  after  the  death,  surrender,  or  forfeiture  of 
Martin.     Fryer  afterwards  surrendered  his  letters 
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patent  to  the  King,  who,  in  consideration  of  tlie 
surrender,  granted  the  office  to  Henry  Kempe  for 
life,  to  commence  after  the  death,  surrender,  for- 
feiture, or  other  determination  of  the  estate  of  Martin ; 
and  afterwards  to  Wilh'am  Kempe  for  life,  to  com- 
mence after  the  death,  surrender,  forfeiture,  or  other 
determination  of  the  estates  of  Martin  and  Henry 
Kempe. 

Upon  the  death  of  King  Charles  11.  a  scire  facias 
warf  sued  out  to  repeal  these  letters  patent.  Sir  S. 
Eyre,  Just,  said  it  was  objected  that  the  King  was 
deceived  in  his  grant  to  Fryer,  which  was  to  com- 
mence after  the  death,  surrender,  or  forfeiture  of 
Martin ;  for  the  estate  of  Martin  being  only  an  estate 
at  will,  it  could  not  be  surrendered  or  forfeited ; 
because  those  acts,  which  in  cases  of  other  particular 
estates  would  amount  to  a  forfeiture  or  surrender,  in 
case  of  an  estate  at  will,  amoiEnted  to  a  determina* 
tion  of  the  will ;  and  therefore  there  could  not  be  a 
surrender  or  forfeiture  of  an  estate  at  will.  And  in 
fact  the  estate  of  Martin  did  not  determine  by  his 
death,  surrender,  or  forfeiture,  but  by  the  death  of 
King  Charles  H. ;  and  therefore  the  grant  to  Fryer 
could  not  take  effect,  because  Martin's  estate  did  not 
determine  by  his  death,  surrender,  or  forfeiture. 

To  answer  which  objections  he  said  that  it  ought 
to  be  considered,  l''.  When  the  King  shall  be  said  to 
be  deceived,  to  avoid  his  grant.  2*^.  In  what  manner 
the  grant  of  the  King  should  take  effect ;  and  what 
construction  it  should  have. 

As  to  tlie  first,  where  the  matter  expressed  to  be 
suggested  on  the  part  of  the  grantee  was  false,  dnd 
to  the  prejudice  of  the  King ;  there  if  the  King 
was   deceived,  that  would  avoid  the  grant.      But 


Title  XXXiy.    King's  Grant.    §46.  ^7 

where  the  words  were  tlie  words  of  the  King,  and  it 
appeared  that  he  had  only  mistaken  the  law ;  there  h^ 
should  not  be  said  to  be  deceived,  to.  the  avoidance 
of  the  grant :  as  if  there  was  an  estate  in  esse  not 
recited ;  or  when  the  grant  was  recited  to  be  of  less 
value  than  it  actually  was,  by  the  suggestion  of  the 
party ;  there  the  King  was  deceived,  and  the  grant 
should  be  void.  For,  in  the  first  case,  the  intent  of 
the  King  was  to  grant  an  estate  to  take  effect  in 
possession,  which  intent  could  not  take  effect,  because 
there  was  an  estate  before  in  esse,  not  recited.  In 
the  second  case,  if  the  grant  were  good,  the  Kii^ 
would  grant  more  than  he  had  designed  to  do.  But 
if  the  King  was  not  deceived  in  his  consideration, 
nor  otherwise  to  his  prejudice ;  but  his  intent  was  to 
pass  the  lands,  only  he  wqs  deceived  in  the  law ; 
nevertheless  his  grant  should  be  good. 

2^.  In  what  manner  the  letters  patent  of  the  King 
should,  be  construed,  when  he  was  mistaken  in  his 
own  words  and  affirmation.  And  he  said  that  it  was 
a  rule  in  law,  that  where  the  King  was  not  deceived 
by  the  suggestion  of  the  party  ;  and  it  appeared  by 
the  le^rs  patent,  that  the  intent  of  the  King  was> 
that  the  patentee  should  take ;  such  con3truction 
should  be.  made,  that  the  grant  should  not  be  void. 

To  apply  this  to  the  case.  In  the  letters  patent  to 
Fiyer,  the  King  was  not  deceived,  for  the  precedent 
letters  patent  were  truly  recited,  and  the  suggestion 
was  true ;  and  the  intent  of  the  King  was,  that  Fryer 
should  take  by  these  patents ;  and  therefore  such  a 
construction  ought  to  be  made,  as  that  the  grant 
flight  take  eSecU 

J/nd  Holt  concurred,  and  judgement  was  given 
that  the:  letters  patent  were  good 
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47.  f*  Thirdly,  that  though  the  King  mistakes^ 

either  in  matter  of  law  or  fact,  yet  if  this  is  not  any 

part  of  the  consideration  of  the  grant,  it  will  not 

vitiate  it." 

Chandot'8         48.  King  Henry  VII.  granted  to  Lord  Chandoa 

6  Rep.  55.     ^  manor  in  tail ;  and  the  same  King,  by  other  letters  ^ 

patent,  reciting  the  former  grant,  and  that  the*  said 
Lord  Chandos  had  surrendered  the  same  to  be 
cancelled,  and  that  the  same  had  been  cancelled,  by 
reason  whereof  the  King  was  seised  in  fee;  did 
grant  the  said  manor  to  Lord  Chandos  and  his  wife,, 
and  the  heirs  of  Lord  Chando^. 

It  was  contended  that  the  second  grant  was-  void.-^ 
1^  Because  the  estate  tail  was  not  recited  as  an 
Estate  tail  continuing,  whereupon  ther  reversion  might 
be  granted,  but  as  an  estate  tail  determined ;  and 
therefore  the  King  granted  it  as  a  thing  in  posfifession, 
when  in  truth  he  had  but  a  reversion,  expectant  on 
an  estate  tail.    2°.  Because  the  King  was  deceived 
ill  his  grant ;  for  the  King,  by  the  suggestioil  of  the 
party,  thought  that  by  the  surrender  of  the  first 
letters  patent,  the  estate  tail  was  defeated  and  deter- 
mined, by  reason  of  which  the  King  became  seised 
in  fee,  in  which  lite  King  was  deceived.    S<'.  Becaute 
the  King  was  deceived  in  the  estate  he  granted,  for 
he  intended  to  grant  an  estate  in  fee  in  possession, 
and  not  a  reversion  Expectant  on  an  estate  tail. 

After  great  deliberation,  it  was  resolved  that  the 
reversion  passed.  And  as  to  the  said  three  objections, 
it  was  considered  how  much  oTthe  said  recital  was  the 
suggestion  of  the  party,  and  how  much  thie  affirmation 
of  the  King  himself.  And  it  was  held  that  the  recital  of 
the  estate  tail,  and  that  the  patentee  had  surrendered, 
w^e,  in  judgement  of  laW|  the  information  and  sug- 
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gestion  of  the  party ;  but  the  clause  that  the  King 
was  seised  in  fee,  was  the  conclusion  of  the  King 
himseli^  in  which  he  mistook  the  law.  Also  the  party 
informed  the  King  that  he  had  delivered  up  the 
letters  patent  to  be  cancelled,  upon  which  the  King 
affirmed  that  they  were  cancelled  :  that  was  not  the 
affirmation  of  the  party,  but  of  the  King ;  and  the 
affinnation  of  the  King,  on  the  information  of  the 
party,  when  it  was  not  made  any  part  of  the  consi- 
deration, should  not  avoid  his  grant.  And  it  was  ante,  §  38. 
not  like  the  case  of  Alton  Woods ;  for  there  the  King 
was  not  informed  of  his  true  estate,  and  his  grant 
could  not  take  effect,  without  fraction  of  estates,  or 
wrong  done. 

49.  "  Fourthly,  that  the  words  ea^  certa  scientia  et 
mero  moith  in  the  King's  charters  and  letters  patent, 
do  occasion  them  to  be  taken  in  the  most  benign 
and  liberal  sense,  according  to  the  intent  of  the 
King,  expressed  in  his  grant." 

50.  It  has  been  stated  that  royal  mines  do  not  pass 

by  a  grant  of  all  mines,  minerals,  &c.  But  Lord  Ch.  piowd.  337. 
J.  Dyer  has  said,  that  if  the  Crown  has  a  mine  royal 
in  the  soil  of  J.  S.  and  grants,  ea  gratia  speciaUy  certa 
menUa  et  raero  motu,  all  mines  in  the  land  of  J.  S., 
the  mine  royal  shall  pass ;  for  else  the  words  would 
be  void,  and  without  effect;  because  the  Crown 
cannot  have  a  base  mine  in  the  soil  of  another :  and 
therefore  when  the  Crown  says,  ej?  certa  scientia^  and 
recites  that  it  is  in  the  soil  of  another,  it  shall  not 
be  taken  to  be  misconusant  of  the  thing. 

51.  There  are,  however,  several  cases  in  which  the 
words  es  certa  scientia  et  mero  motu  were  not  held 
sufficient  to  establish  the  King's  grant,  as  in  Lord  ante,  |  27. 
Lovell's  case,  which  has  been  already  stated. 
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1  Rep.  46  a.       S9.  So  where  JKing  Henry  VII.  being   seised  of 

two  manors,  Ryton  and  Condor,  granted  es  certa 
scientia  et  mero  motu  totum  iUud  numeriwn  de  By  ton 
Sf  Condor^  cum  pertinen\  in  com*  Salopiae  ;  it  was 
held  that  the  grant  was  void,  for  the  King  was  de- 
ceived. 

Id.  46  6.  53.  In  the  same  manner  where  Queen  Elizabeth, 

being  seised  of  the  manors  of  Milbum  and  Sapperton, 
in  the  county  of  Lincoln,  granted,  ex  certa  scientia^ 
S^.  totum  iUud  manerium  de  Milbom  cum  Sapperton^ 
in  com*  Lincoln* ;  it  was  held  that  neither  of  them 
passed. 

54.  "  Fifthly,  that  though  in  some  cases  general 
words  of  a  grant  may  be  qualified  by  the  recital,  yet 
if  the  King's  intent  is  plainly  expressed  in  the  grant- 

10  Rep.  66  6.  ing  part,  it  shall  enure  according  to  that,  and  is  not 

to  be  restrained  by  the  recital.** 

4  Rep.  34.  55.  In  Bozoun's  case,  26  and  27  Eliz.,  it  was  held 

that  a  clause  of  non  obstante  would  supply  the  defect 
of  a  misrecital ;  and  this  doctrine  was  confirmed  in 
the  following  case. 

Att.  General       5^*  King  Henry  VIII.  granted  the  manor  of  Sher^ 

iSSl^^T.'    '^^™'  ^  ^^^  county  of  York  ;   and  then  foUowed 

these  words  r  "  all  which  are  of  such  a  yearly  value 
as  is  expressed  in  such  a  particular,"  with  a  non  ob- 
stante of  any  misrecital  of  the  true  value,  or  that 
they  were  of  greater  value.  The  value  was  not  truly 
expressed  in  the  particular. 

Lord  Ch.  B.  Hale  held  the  grant  good.  He  said 
that  the  reason  why  a  mistake  in  the  considera- 
tion, or  in  the  King's  title,  or  the  non-recital  of  an 
estate,  or  lease  in  being,  shall  vitiate  the  King's 
patent,  was,  because  by  his  prerogative  he  ought  to 
be  truly  informed  of  his  case  ;  but  it  was  otherwise 


!Z¥&  XXXIV.    King's  Grant.    §56.  61 

in  the  case  of  a  common  person,  whose  grant  was 
to  be  taken  most  strongly  against  himself ;  /  and 
here  the  non  obstante  aided  those  defects,  and  it  was 
the  proper  office  of  a  non  obstante  to  do  so,  as  ap- 
peared in  Bozoun's  case. 
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CHAP.  I. 
Of  the  Origin  and  Nature  qf  Fines. 

U  Origmoffy%e$.  *      {Id.  Taken  frimi  the  Roman  Law. 

9.  Daer^Hwn  of.  \  16»  When  first  introduced. 


Section  1. 

WHEN  landed  property  first  became  the  subject  Origin  of 
of  atienation,  it  was  found  necessary  to  adopt   ^^' 
9ome  authentic  mode  of  transfer,  which  might  secure 
tbjt  possession,  and  evince  the  title  of  the  purchaser. 
2»  By  the  ancient  common  law,  a  charter  of  feoS^ 
ment  was,  in  general,  the  only  written  instrument 


64  Tille  XXXV.    Fine.   Ch.  i.  %  ^—5.  . 

whereby  lands  were  transferred  or  conveyecl.  But 
although  this  assurance  derived  great  authenticity 
from  the  number  of  witnesses  by  whom  it  was  usually 
attested,  and  tlie  solemn  and  public  manner  in  which 
livery  of  seisin  was  given,  yet  still  it  may  be  supposed 
that  inconveniences  would  frequently  arise,  either 
from  the  loss  of  the  charter  itself,  or  from  the  diffi- 
culty of  proving  it  after  a  lapse  of  years^  These 
circumstances  probably  induced  men  to  look  out  for 
some  other  species  of  assurance,  which  should  be 
more  solemn,  more  lasting,  and  more  easy  to  be 
proved,  than  a  charter  of  feofiment. 

3.  Experience  must  soon  have  discovered  that  no 
title  could  be  so  secure  and  notorious,  as  that  which 
had  been  questioned  by  an  adverse  party,  and  ratified 
by  the  determination  of  a  court  of  justice.  And  the 
ingenuity  of  mankind  soon  found  out  a  method  of 
deriving  the  same  advantage  from  a  fictitious  process. 

4.  To  efiect  this  purpose  the  following  plan  was 
adopted.  A  suit  was  commenced  concerning  the 
lands  intended  to  be  conveyed ;  and  when  the  writ 
was  sued  out,  and  the  parties  appeared  in  court,  a 
composition  of  the  suit  was  entered  into,  with  the 
consent  of  the  Judges,  whereby  the  lands  in  question 
were  declared  to  be  the  right  of  one  of  the  contend- 
ing parties. 

5.  This  agreement  being  reduced  into  writing, 
was  enrolled  among  the  records  of  the  court,  where 
it  was  preserved  by  the  proper  officer;  by  which 
means  it  was  not  so  liable  to  be  lost*  or  defaced  as  a 

charter  of  feofiment ;  and  being  a  record,  would  at 

■I        ■         '  ■  ■  >    ■  ■  I     ...  I      1^       ■  , 

*  There  is  a  record  of  a  fine  in  Dugdale's  Origines  Juridicialei^ 
p.  92,  dated  28  Hen.  II.,  which  is  expressly  mentioned  to  ha^e  been 
levied,  because  the  charter  of  feofihient,  by  which  the  lands  had 
been  conveyed,  was  Io»t. 


a. 
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all  times  prove  itself.  It  had  also  another  advantage : 
that  being  substituted  in  the  place  of  the  sentence 
which  would  have  been  given,  in  case  the  suit  had 
not  been  compounded,  it  was  held  to  be  of  the  same 
nature,  and  of  equal  force,  with  the  judgement  of  a 
court  of  justice. 

6.  When  this  species  of  agreement  was  completed,  Glanv.  lib.  8. 
a  writ  issued  to  the  sheriff  of  the  county  in  which  ^^  255 
the  lands  lay,  in  the  same  form  as  if  a  judgement  had 
been  obtained  in  an  adversary  suit,  directing  him  to 
deliver  seisin  and  possession  to  the  person  who  thus 
acquired  the  lands. 

7.  The  form  which  was  first  adopted  in  this  assur- 
ance has  continued  ever  since.  To  show  the  tenor 
thereof,  and  the  diflference  between  it  and  the  charters 
which  were  then  in  use,  it  shall  be  here  transcribed 
from  Glanville.  .    Lib.  8.  c.  2. 

Hose  estjinalis  concordiafactq  in  curia  domini  regis 
apud  Wtstmonasterium^  in  vigilia  beati  Petri  apostoU; 
anno  regm  regis  Henrici  secundi,  tricesimo  tertiOy  Coram 
Eanulpho  de  GlanviUe,Jiisticiario  domini  regis,  et  coram 
H.  R.  JV.  et  T.  et  aliis  Jidelibus  domini  regis  qui  ibi 
tunc  adenmtj  inter  priorem  etfratres  hospitnlis  Hieru^ 
idem  et  W.  T.Jilium  Normanum  et  Alanumjilium  suunt^ ' 
quern  ipse  attomavit  in  curia  domini  regis  ad  lucrandum 
ttperdendum,  de  tota  terra  ilia  et  de  pertinentiis  de  qua 
terra  tota  placitumjiut  inter  eos  in  curia  domini  regis : 
scSketj  quodpreedictus  W.etAlanus conceduntet  testan- 
tur  donoHonem  quam  Nomumus  pater  ipsius  W.  ipsis 
indefecit^  et  iUam  terram  iotam  quietam  clamant  de  se 
tt  haredibus  suis  domus  hospitalis  et  prefato  priori'  et 
feutribuSj  inperpetuum  etper  liberum  servitium  quatuor 
denariorwn  per  annum  pro  ornni  servitiOy  et  pro  had 
ctmoesmne  et  testificatione  et  qtiieta  clamantia  prefatus 

V0L.V.  F 
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prior  et  jr aires  hosjpi/alis  dedenmt  ipsi  Wilhebno  et 
Alow  centum  soUdos  sterUngorum^ 

4.  T)m  jMsuraoce  wa3  called^/Srsj^y  or  Jinalis  cMcor*^ 
diOp  ftoxa  the  words  witb  which  it  begins ;  and  also 
from  its  efEbctt  which  is  to  put  a  final  «nd  to  all  suits 

Lib.  8«  0. 3.   and  contentions.     Thus  Glanville  says-*j&/  nota  quad 

didtur  taiis  comordia  JinaUSf  eo  quod  jinem  impanit 
neg^f  adeo  ut  neuter  Utigantium  ab  ea  de  eetero  po^ 

435  ft.  ierit  recedere  ;  and  Bxacton  ^y^r^FinU  est  extre- 

mitas  uniusci^usque  rei,  et  ideo  dkiturjinalis  concordUh 
qma  impomt^nem  Utibus. 

Description        9«  A  fine  may  therefore  be  described  to  be  an 

amicable  agreement  or  composition  of  a  suit,  whether 
real  or  fictitious,  between  the  demandant  and  tenant, 
with  the  oonsent  of  the  Judges,  and  enrolled  among 
the  records  of  the  court  where  the  suit  is  commenced^ 
by  which  lands  and  tenements  are  transferred  from 
<Mie  f&soxx  to  another ;  or  any  other  settlement  i» 
mad«  respeotiqg  them* 

IQ,  Tq  this  mode  oftransferring  estates  of  freehold, 
the  ceremony  of  livery  of  seisin  is  unnecessary ;  not 
bocause  the  supposition  ai^yd  acknowledgement  thereof 
iuii  court  record  induces  an  equal  notoriety,  for  in 
ancient  fines  no  such  acknowlec^ement  is  made,  but 
because  lands  acquired  in  this  manner  wa^  supposed 
to  be  recovered  by  sentence  of  a  court  of  justice  i  and 
the  poscession  was  delivered  by  the  sheriff  in  pur- 
suance of  a  writ  directed  to  him  for  that  puipose ; 
^ch  was  equal  in  point  of  notoriety  to  the  ceremony 
of  livery  of  seisin. 

11*  A  fine  was,  from  its  first  institutioi^  more 
hijgbly  favoured  and  protected  by  the  law,  than  any 
other  kind  of  assurance }  for  if  either  of  the  parties 
refined  to  acihere  to  it»  ther^  was  a  particular  writ,  by 
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which  they  \rere  compelled  to  appear,  called  querela  Glanv.  lib.  K 
dtjine^to  in  curia  domni  regis.    And  if  the  fittfe  ^  J  JJ'gf " 
was  proved  to  have  been  duly  levied,  then  the  party 
who  ii&f\ised  to  adhere  to  it  was  attached,  till  he  found 
sufident  security  for  his  compliance. 

12.  In  some  cases,  however,  the  civil  authority 
appears  to  have  been  insufficient  for  this  purpose. 
Thus  Mr.  Madox  has  transcribed  a  record,  from  Form.  Angl. 
which  it  appears  that  JuKan  De  Swadefield  fined  to  ^"««'^^- ^  ^^ 
King  John  in  100  marks  and  six  palfreys,  per  sic  quod 
jim  foetus  per  cyrographumj  et  perfiiiem  duelH^  inter 
ipstm  et  Wilhehnmn  de  CurtoUy  de  Jeodo  unius  militis 
et  dhmdii  cam  perHn.  in  EUmgehmn,  coram  justlci- 
^ttiiSf  ienetztttr. 

\Si  Hie  idea  o£  a  fine  appears  to  have  been  origi-  Taken  from 
ttaHy  taken  firom  the  Transttctio  of  the  Roman  law ;  ^^f^"*"* 
which  was^  an  accommodation  of  a  suit  already  com-  coweU'sDict. 
iftenccd,  or  an  agreement  respecting  some  doubtful  Fine. 
nsAter,  that  would  otherwise  become  the  subject  of  a 
suit;  and  is  thus  described — 'Ttansactio  est,  super  rk  Voet  Corop^ 
Mia,  ma  Ute  inceria,  coriventio  non  gratuitd,  ntiquo  ^^^•^^^ 
dttto,  retento,  vet  promsso. 

14.  Althoi^h  no  modem  vrritef  on  the  English  law 
has  taken  notice  of  this  circumstance,  yet  the  defini- 
tion of  a  fine  given  by  Bracton  seems  to  be  a  proof 
of  tt^-^-Omcor^  injbro  seculari  idem  est  quod  tr ansae*  Bract.  3ib  a. 
tio ;  et  est  transtictioj  de  re  dubia  et  Ute  incerta,  atiquo 
&to,  vet  proTmsso,  v§l  retento,  a  Ute  transacHo.    From 
the  similarity  of  these  definitions,  it  appears  cleariy 
that  the  English  lawyer  copied  from  the  Roman. 
Nor  should  it  appear  extraordinary,  that  we  are  in- 
dd>ted  to  the  civil  law  for  this  most  useful  species  ^ 
aHttnuice,  wh^i  we  consider  how  mudi  our  fiiM;  YroikUbJ. 
writen,  Glanville  and  Bracton,  have  borrowed  from  c.  i-and  Sei- 
Justinian's  code ;  although  some  of  the  more  modem  tam. 

F  2 


68  TitkXXXV.    Fine.    Ch.i.  §14—16. 

authors  appear  either  to  have  been  ignorant  of  the 
obligations  we  owe  to  the  Romans  in  this  respect,  or, 
from  a  mistaken  pride,  to  have  been  extremely  un- 
willing to  acknowledge  them.  Lord  Coke,  however, 
1  Inn.  362  a.  appears  to  have  been  acquainted  with  the  origin  of 

fines ;  for,  speaking  of  the  etymology  of  the  word  fine, 
he  says — **  And  the  civilians  call  this  judicial  con* 
cord,  transacUonem  judicialem  de  re  immobiii. 

15.  The  word^nis  appears  to  have  been  used  upon 

the  continent,  as  synonimous  to  transaction  in  the 

twelfth  century ;  of  which  several  charters,  published 

by  Muratori,  afibrd  proof     A  part  of  one  of  them 

Antiq.  Med.    shall  be  trainscribed. — Transactio  inter  Gerardum  comi^ 

Ay.  Tom.  9.  ^^^  ^^  atque  Attonum  archiepiscopum  Ptsamim^  anno 

Id.  463.  487.  IISI.    In  Eterni  Dei  nomine^  Amen.    Breve  reccr^ 

daHonis  qualiter  Gerardus  Cofhes,  Sfc.  Jinem  Jecit  et 

transactionem  Gratiano  vicedomina  ad  partem  ecclesiw 

crchiepiscopatus  Sancte  Marie  et  Vice  Attwd  ejusdem 

ecclesie  arcfiiepiscopo^  S^c.  de  qvmque  parHbus  integris 

de  Curte  de  BeUorOj  S^. 

When  first  16.  It  has  been  a  favourite  topic  with  our  lawyers, 

introduced.     ^^  enlarge  on  the  antiquity  of  fines.     Some  have 

Go.  B^      carried  this  idea  so  far  as  to  insist,  that  they  were 

coeval  with  the  first  rudiments  of  the  common  law; 
and  formed  an  original  assurance.  Others  have  con* 
tended,  that  fines  were  well  known  in  this  kingdom 
before  the  Norman  conquest.*  But  if  it  be  admitted 
that  the  first  idea  of  a  fine  was  derived  from  the 
.  Roman  jurisprudence,  and  we  trust  this  fact  has  been 


■^» 


*  It  was  not  unusual,  in  the  Anglo-Saxon  timesy  for  persona  to 
execute  contracts  in  the  county-court»  where  they  were  ¥ritnes8«id  ; 
of  which  Hickes,  in  his  Ditstrtatio  I^tolans,  p.  29»  30,  published 
with  the  Themurus  Lingtiorum  Septentrionaliumf  has  produced  two 
instances ;  but  they  bear  co  sort  of  resemblance  to  fines. 
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fully  proved,  it  wiU  follow  that  fines  could  not  possi- 
bly have  been  known  in  England  until  some  time 
afier  the  year  1  ISO,  when  a  copy  of  the  Pandects  was 
found  at  Amalphi,  in  Italy.  Iii  consequence  of  which 
discovery,  the  study  of  the  Roman  law  spread  with 
uncommon  rapidity  over  all  Europe,  not  excepting 
this  island,  in  which  Roger,  simamed  Vacarius,  who  Selden  ad 
was  brought  over  here  by  Theobald,  a  Norman  abbot,  ^^  j^  j  3^ 
elected  to  the  see  of  Canterbury  in  the  year  1147, 
read  public  lectures  at  Oxford  on  the  Roman  law. 

17.  As  a  farther  proof  of  this  assertion,  it  may  be  Orig.Jur.92. 
observed,  that  Dugdale  and  Madox,  two  of  the  most  Dtawt7§l5* 
diligent  and  learned  inquirers  into  our  ancient  re- 
cords and  charters,  have  acknowledged  that  they  could 
not  discover  any  traces  of  fines  in  this  country  before 
the  time  of  Henry  IL,  who  ascended  the  throne  in 
1155 ;  that  is,  34  years  after  the  introduction  of  the 
Roman  jurisprudence.     So  that   there    can  scarce  ' 
remain  a  doubt  but  that  fines  were  first  introduced 
into  England  during  the  reign  of  King  Stephen,  or 
that  of  his  immediate  successor.  King  Henry  IL,  and 
that  we  are  indebted  to  Justinian's  code  for  this 
amrance. 
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Section  1. 

Ancient  a  FINE '  has,  in  the  preceduig  chapter,  been  de- 

Manner  of      /\        .,    ,      ,  .11 

levvingFines.  -^  -^  scnbed  to  DC  an  amicable  agreement  or  compo- 
sition of  a  suit,  whether  real  or  fictitious,  between  the 
demandant  and  tenant,  with  the  consent  of  the  Judges^ 
and  enrolled  among  the  records  of  the  court  where 
the  suit  was  commenced ;  by  which  lands  and  tene- 
ments are  transferred  from  one  person  to  another,  or 
any  other  settlement  is  made  of  them. 

2.  There  is  some  difficulty  in  ascertaining  the 
maimer  in  which  fines  were  originally  levied,  on 
account  of  the  scarcity  of  materials  for  such  an  in* 
quiiy ;  for,  except  what  is  to  be  found  in  the  Disser- 


tstioB  yAkh  Madax  has  pressed  im  hia  e^fltaretdiQii  «f 
Andent  Charters,  and  the  few  obsttivattioiis  whtelt 
Dugdde  hag  made  dn  idiis  safaywt  in  &ig  Chigmes  Jttru 
^eialeSf  nothing  ha»  beem  codteirted^  eitheir  bf  Mtf 
laivyefs  or  antiqiade^ 

a.  GkinviBe  desciibei^  a  fine  to  be  a»  attccfiBMUOi.  Lib.  8.  c.  i. 
datioQ  of  a  plamtum^  or  suit  aetuattf  domnefioedir*^ 
CbffMM^Mfi^TTt  mukbUes  Uquetas  fnotusin  euHmdommt 
regis  p»  amkatOsm  etmpositmnem  etjmlim  iMciS¥^ 
diam  terndnari,  fsed  ex  consensu  et  Ucentia  dxrnikA  regt^ 
vd  ^mjustidfonarumf  undecwf^ue  fumt  j^et^ttm^  she 
de.  krrc^  sive  de  aUa  re*    It  even  appea^^  that  M 
eMky  as  tfape:  r^ign  of  Henrf  liL  tikere  was  a  particutar 
jkeitiem  ad^^ted  to  tbe  purpose  of  liefvying  «  fiMw 
Tbus  Mados:  has  transcribed  a  fee   letied  in  S7  ^''onD.  AogL 
Hen.  IIL,  betwee»  Ranulpb,  abft^rt  of  Ratftsey,  att4>^"*^'^;*  ^7- 
Matbcw  De  Layham^— -^mS?  jj^adtum  Jtnisjkcti  suM'  ■ 
numUumJidt  inter  eos^  in  eMdem  curitu 

4b  Madox  seems  however  to  ba^e  tfaougbf  thai  A^ 
fine  was  not  originalfy  an  accommodaftiofi  of  d  sc&C; 
ia  the  strict  s^ense  ^  tbe  word ;  becanse  im  some  ^ 
the  most  andent  fines  e^tam,  no  <mgi»al  writ  appeaa^a^ 
to  have  been  sued  ont,  ftor  any  process  useii,  for  l!he 
pwpose  of  bringing  the  parties  belfere  the  conrt ;  but 
th^  tiitmselvo^  having  aecommode^d  the  mattefs^  in 
diipate,  and  drawn  up  an  agi^ement  in  writing  calted 
^duFogr^ipkiim^  which  signified  a  deed  of  two  parts,  Tit.32.c.]. 
written'  on  the  sanve  sheet  of  paper  or  parchment ;  ^ 
they  then  appeared  in  a-  court  of  justice,  where  they 
ackoowledgeii  it  ao  their  agreement,  and  mutuary  set 
thair  seals  to  ic ;  and  upon  payment  rfa  certain  fine, 
it  wao  onrcAed  among  the  records  of  the*  couil!,  of 
die  the  parties  enteMd  intoi  an  agreement  iet  cMM, 
Bfaarek  ww  invmediaieefy  redtteed  intd  thcp  fonn  of  Hr 
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chitograpkumy  and  recqfded,  and  a  copy  delivered,  tc^* 

each  of  the  parties. 

Year  Book,     -  5.  This  idea  is  confirmed  by  the  opinion  of  the 

fo  4  ^no  8     J^^^si  ^^  *b®  Abbot  of  Merton's  case,  who  said  that 

fo.  60.  no.32.  a  fine  was  nothing  more  than  a  covenant  between  the 

parties,  recorded  by  the  Justices ;  and  if  it  were  be- 
fore Justices  of  record,  the  parties  being  present,  *  it 
was  sufficient,  for  the  writ  was  sued  out  only  to  make 
the  parties  appear ;  and  if  they  were  present,   and 
would  appear  gratis,  it  was  luinecessary  to  sue. out  a 
writ,  but  they  might  make  a  final  covenant  by  record; 
from  whence  it  may  be  contended,  that  fines  were  at 
first  exactly  similar  to  the  agreements  which,  in  the 
time  of  the  Anglo-Saxons,  were  entered  into  in  the 
county  courts.     But  a  fine  differs  from  those  agree- 
ments in  two  very  material  circumstances ;  first,  nothing 
appears  to  have  been  paid  for  permission  to  enter  into 
such  an  agreement ;  and  secondly,  it  was  not  enrolled 
in  the  records  of  the  court.  It  may  also  be  observed, 
that  this  mode  of  levying  a  fine,  without  an  original 
writ,  agrees  exactly  with  the  transactio  of  the  civil 
law,  which  was  not  always  an  accommodation  of  a 
suit  actually  commenced ;  but  an  agreement  relating 
to  some  doubtful  matter,  which  mu9t  otherwise  have 
Viun.  Tract,   become  the  subject  of  litigation.     Olgectum  sive  ma- . 
de  Transact.    ^^^  transocttonts  suntres  dubice  vel  Utigiosce,  4e  quibus 

scilicet  vel  nunc  lis  fit,  vel  in  Juturum  esse  possit,  aut 
metuatuT' ;  nam  litem  motam  esse,  nihil  necesse  est. 

6.  The  observation  of  the  Judges  in  the  Abbot  of 
Merton's  case  may  also  be  accounted  for  on  another 
principle :  an  original  writ  was  not  absolutely  necessary 
inBracton's  time  to  the  commencement  of  a  suit,  for 
if  the  defendant  would  appear  in  court  without  a  writ^ 
tlie  Judges  might  notwithstanding  proceed  in  the 
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•uit.    Tot  erimt  formula  brevium  quot  sunt  gewra  Bract.  413  i^. 
actionum,  quia  non  potest  quis  sine  brevi  agere^  cifm 
rum  teneatur  alius  sine  brevi  respondere,  nisi  gratis 
voluerity  et  ex  hoc  ei  non  iipuriattir,  cum  scienti  et 
volenti  non  Jit  injuria. 

7*  The  law  was  however  soon  altered  in  this  re- 
^ct,  for  when  Fleta  wrote,  an  original  writ  was 
become  absolutely  necessary.  Thus,  in  speakuig  of 
the  Court  of  Common  Pleas,  that  author  says,  Habet  ^^*  2.  c  34. 
€6am  curiam  suam  et  justiciarios  suos  residentes^  qui 
omnes  recordum  habent  in  his  quw  coram  eis  Juerint 
placitata^  et  qui  potestatem  habent  de  omnibus  placitis 
et  actionibus^  realibus^  et  personalibus,  et  mixtis  ;  dum 
tamen  warrantum  per  breve  regis  habuerint  cognos- 
cendiy  nam  sine  warranto^  Jurisdictionem  non  haberit^ 
neque  cohertionem. 

8.  The  present  manner  of  levying  fines  was  settle^  Present 
hj  the  statute  Demodo  levandi  Jines^  18  £dw.  L,  by 
which  it  was  enacted,  that  no  fine  should  thenceforth 
be  levied,  unless  upon  a  suit  actually  commenced,  in 
the  usual  way ;  so  that  a  fine  then  became  an  accom- 
i^odation  of  a  suit  in  the  most  strict  and  technical 
sense ;  and  since  the  passing  of  that  act,  no  material 
alteration  has  been  made  in  the  manner  of  levying 
fines.  ^ 

9*  It.  appears  from  Glanville,  lib.  11.  c.  1.  that  th^ 
suitors  in  ihe  curia  regis  were  at  all  times  allowed  to 
prosecute  their  causes  by  attorney,  who  was  called 
responsaUs  ad  lucrandum  vel  perdendum  ;  and  a  plea 
might  be  thus  commenced  and  determined,  whether 
by  judgeA^ent  or  by  final  concord,  as  efilectually  as 
by  the  principal  himself.  Per  procuratorem  itaque 
tqlem  potest  placitwa  illud  deduci  in  cmia,  et  terminari, 
nee  per  Judiciwnf  sive  Jinalem  concxyrdum^  adeoplfsne 
etfirmter  utper  eum  qui  alium  loco  suo  indeposuit.. 
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10.  In  eonsefdeiwe  of  this  doctrrae,  fines  w«e 
frequenttj  l&md  by  attorney,  and  m  the  Formwbre 

No.  362. 369.  AngUcanmn  thCTeare  sevend  records  of  finest  which 

appear  to  have  beetr.  levied  hy  attornejr,  the  diiso^ 
graph  being  worded  in  this  manner  :«—ZArr  estJinaHs 
concQ^dia  Jhckc^  8jc,  hOer  Th&nmm  JDe  PreHOfty  per 
AkxandrumWMsmsemypositmnhxamo^a^ 
wiperdendwn^  etEamUphum,  8§e^ 

l^xfu  Pari.  This  practice  was  productive  of  serersd  frand%  and 

▼ol.  1  22 

2Id8U 512.    tberefive  the  staitate  De  mtfd^  levamU  Jine9  enacted 

that  the  parties  Co  a  fine  should  appear  personally  m 
courts  is  onley  that  the  «kid|g«is^  miglit  have  anoppor- 
tunifey  of  examiniiig  into  their  age  and  capacity. 
11.  A  fine  now  consists  of  five  psarts*  1.  The  orp- 
,  gmal  writ.  2.  The  Ueentia  conc^darndk  8.  The  crni-^ 
cord.  4.  The  note.  5.  The  'foot,  chirograph,  or 
indentore; 

Original  la.  When  the  parties  ha/ve  agreed  to  tevy  a  fine, 

the  person  to  whom  the  land  is  to  he  conveyed  com- 
mence?  an  action-  or  snit  at  law  againet  the  vendoF, 
by  suing  out  a  writ  of  covenant  agakrst  him ;  the 
fbundkition  of  which  i«  a  supposed  agreement  or  co- 
venant that  the  vendor  shall'  convey  the  land  to  the 
paorchaser,  on  the  breach  of  which^  the  action  is^ 
brought  i  and  as  no  suit  can  be  commenced  in  any 
dTthe  courts*  of  common  law  witdiout  an  original  writ, 
and  Br  fine  being  a  MendSty  composition  of  a  suit  actu^ 
afiy*  commenced,  it  ibllows  that  no- fine  can  be  levied 
wfthont  an  origihat  writ ;  and  the  statute  De  motfy 
Vffocmj^  Jines^  expressly  says^  '^  that  the  ordier  of  tiie 
common*  law  wilt  not  suff^  a  fine  to  be  tevied  in  the 
Kii^s  Court  without  an  original.'^    If  however  the 

Co.Read.io.  Judges'pennit  a  fine  to*  be  tevied  witiioutan^  c«gNml' 

2  ln«.  513.    ,^^  it  £^  ^^  a*Bohitcfy  void,  but  only  vrodfcbte. 
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13.  A  fine  may  be  levied  on  every  writ  by  which  5  Rep.  39  «. 
lands  may  be  demanded,  charged,  or  bound,  or  which  ^^^^^^^^ 
IB  any  sort  concerns  land ;  such  aa  a  writ  of  mesne, 
warranUa  cbartm,  de  eomrntudinibm  et  serviHky.  S^^ 
A  fine  may  also  be  levied  of  an  advowson,  in  a  wxit 
of  right  of  advowson^  of  which  Mado^L  has  given  an  Form.  Angh 
iostaace  qIl  great  antiquity.    But  a  fine  cannot  he  ^^^'  S  ^^* 
levied  on  an  original  in  a  peorsonal  aciiott. 

14»  The  writ  on  which  fines  ace  now  usuaUy  levied  Booth  Rwl 
i&  a  writ  of  covenants  which  is  in  the  realty,  and  lies 
where  a  man  covenants  to  levy  a  fine  to  some  other 
person,  of  his  landa  and  tenements.    The  foirm  of  tiie 
writ  is  Xkv»-^Pr(mpe  A.  qmd  teneat  B.  cfmventiwem  Fitz.  N.  B.  - 
inter  €0S  Jhctam  de  manerio^  Sfc*  et  nisi^  Sfc.     And  ^^^" 
where  the  lands  of  which  a  fine  is  intended  to  be 
levied  are  situated  in  di&irent  counties,  there  must 
bci  a  writ  of  covenant  for  each  county. 

15.  Fifteen  days  must  be  given  between  thet  taste 
auid  the  return  of  a  wrii  of  covenant ;  aod  the  t99te 
loust  not  bo:  on  a  Sunday,  oi  any  day  that  is  «ot  ^hsi 
juridkm^ 

1&  la  suing  out  a  wrii  ^  covenanlu  tiiiere  ia  a  fine  2  inst.  511. 
dine  to  the  Kinft,  catted  theprmefrjm;  fiar  kk  every  ^^^**"»  ^^^' 
real  action  for  lands  and  tenements,  aJbittve  the  ywxky 
v^im  of  five  marksi»  there  is  due  a  fine  oi  Qs..  8d^  for 
evaiyfive  masks,  of  the  ye^i]^  vahie  <^  tfaa  lam^  f^ea 
the  erig^al  ia  the  Haof^piw  office. 

)?.  WheM  the  sheriff  of  the  wmityi  ia  which  the  Done  v. 
lands  lie  is  ai  party  te  the.  fin^i  the  writ  eught  te  be  ^o^car.4i6. 
diieeted  teethe  coceBec;;;  far  though  the  sheriff  ia i»^  w.  Jones, 


gemial  the  propac  offices  to*  execute  all  writ0ki  yet  ^  ' 
^bere  the  wxit  is,  bsougbt  agaiisfe  faimsetf»,  it  is  the 
pnictiee^  m  erdec  te  prevcsit.  partiaJity^j  to^  direct,  the 
wot  t%  the  Qorcme]^  wtfa-  this  ckkUfiQ    Qfiim  jmedibtis 
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prcedicU  per  c'oronatorem  ;  ita  quod  vicecomes  turn  se 
intromttat 
Co.  Read.  10.      18.  If  an  original  writ  be  countermanded  by  a 
'  retraxitj  a  fine  cannot  afterwards  be  levied  on  it. 
Bro.  Ab.  tit.    Thus,  in  an  assise,  the  plaintiff  appeared  and  made  a 
Fine,  pi.  82.  j^fy.^f  .  afterwards  the  Judges  recorded  an  agree- 
ment between  the  parties,  in  the  nature  of  a  fine ; 
and,  by  the  better  opinion,  it  was  void,  et  coram  nan 
jttdice  ;  because  when  the  agreement  was  made,  there 
was  no  suit  depending,  the  writ  being  determined  by 
the  retraait 

19.  Formerly,  if  the  King  had  died  after  the  pur- 
chase of  the  original  writ,  the  parties  could  not 
proceed  to  levy  a  fine  on  it,  because  it  was  abated. 
But  now  it  is  otherwise  j  for  by  the  statute  1  Ann. 
c.  8.  §  5. .  no  original  writ,  process,  or  proceedings 
whatsoever,  shall  abate  by  the  death  of  any  King  or 
Queen. 

SO.  As  the  parties  are  not  supposed  to  appear 

before  the  return  day  of  the  writ  of  covenant,  it  fol- 

lows  that  no  agreement  can  take  place  between  them 

until  that  period ;  and,  therefore,  if  any  of  the  parties 

die  before  the  return  day  of  the  writ  of  covenant,  the 

fine  will  be  void. 

Wriffht  ▼.  21.  A  writ  of  error  ijiras  brought .  to  reverse  a  fine 

Cto.  EKz.*     levied  by  husband  and  wife ;  and  the  error  assigned 

468.  was,  that  the  writ  of  covenant  upon  which  the  fine 

was  levied  bore  teste  the  10th  of  August,  12  Eliz., 

and  was  returnable  in  Michaelmas  term  of  the  same 

year,  which  was  the  27th  of  October.    The  fine  was 

acknowledged  before  commissioners,  and  the  wife 

died  on  the  17th  of  October,  which  was  before  the 

return  of  the' writ  of  covenant    The  fine  was  reversed. 

The  same  point  was  determined  in  the  cases  of 

Price  v.  Davies,  Comb.  57—71 ;  Clements  v.  Lang-^ 
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harne^  2  Lord  Raym.  872 ;  Watts  v.  Birkett,  Barnes, 
220;  Wils.  R.  Part  IL  115. 

22.  The  second  part  of  a  fine  is  the  licentia  concor-  Licentja 
dimdi  ;  for  as  soon  as  the  action  is  brought,  the  de-  5  Rep.  39  a/ 
fendant,  knowing  himself  to  be  wrong,  is  supposed  to 

make  overtures  of  accommodation  to  the  plaintiiB^ 
who  accepts  them ;  but  having  given  pledges  to  pro- 
secute his  suit,  applies  to  the  court,  upon  the  return 
o(  the  writ  of  covenant,  for  leave  to  make  the  matter 
up  -,  which  iii  readily  granted,  on  payment  of  another 
ne. 

23.  This  fine  is  called  the  King's  silver,  and  is  paid  King's  sa?cr. 
on  obtaining  the  licentia  concordandi;  because  the 

King,  by  such  composition,  loses  the  fine,  amercia- 
ments, and  other  advantages  that  would  have  accrued 
to  him  upon  the  judgement  or  nonsuit ;  which,  in 
ancient  times,  formed  no  inconsiderable  part  of  the 
royal  revenue. 

24.  The  King's  silver,  which  is  sometimes  called 
the  post  fine,  with  respect  to  the  primer  fine,  due  on 
the  original  writ,  is  as  much  as  the  primer  fine,  and 
half  as  much  more.     It  was  entered  on  the  writ  of 
covenant  in  the  following  manner — Robertus  Drury  Tot's  Cas<, 
dia  donufUB  Regifice,  sept.  lib.  pro  licentia  concordandi        *^*       * 
cum  Thoma  Tey  arm.  et  Eleonora  uxore  ejus  de  placito . 
carwenUonis  de  maneriis  dCj  8gc.  8^.  et  habet  chiro^ 
grapkum  per  pacem  adnUssum  coram  Jacobo  Dj/er,  <§r. 

And  such  entry  ought  to  contain,  1st,  the  sum  given 
for  h'cence  to  compound  ;  2d,  the  party  who  pays  it, 
that  is,  the  person  in  whom  the  fee  is  to  be  vested ; 
Sd,  the  plea,  and  between  whom ;  and,  4th,  the  land 
for  which  the  fine  is  paid. 

25.  If  any  of  the  parties  die  before  the  entry  of  the 
King's  silver,  the  fine  is  in  general  void ;  because  the 
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King's  silver  not  being  dae  until  the  return  of  the 

writ  of  covenant,  and  being  paid  for  permission  to 

accommodate  the  suit,  the  agreement  of  the  parties 

cannot  be  considered  as  lawful  until  it  is  entered  i 

consequently  if  the  demandant  or  tenant  dies  before 

that  is  done,  the  fine  will  have  no  effect ;  being  simi«> 

lar  to  a  judgement  given  in  an  adversary  suit,  after 

the  death  of  one  of  die  litigating  parties. 

Farmer's  96.  A  man  and  his  wife  acknowledged  a  fine  before 

H^b!  330.     commissioners,  the  96th  of  March  1621,  and  the  wift 

Dyer,  220  6.   died  on  the  27th  of  the  same  month.     The  28th, 

composition  was  made  in  the  Alienation  office  upon  a 
writ  of  covenant,  made  returnable  in  Hilary  term 
before,  and  the  King's  silver  was  entered  in  the  office 
of  the  King's  silver  as  of  the  same  Hilary  term,  and 
so  the  iine  was  passed  and  engrossed.  The  heir  at 
Isw  of  the  wife  moved  in  the  Easter  term  following 
against  this  fine ;  but  upon  debate  the  Court  resolved 
that  the  iSne  must  stand. 
Anon.    ^^        27«  Afine  was  acknowledged  by  a  man  and  his  wife 

on  the  27th  of  December  1689,  but  by  reason  of 
King  James's  abdication,  and  his  carrying  away  the 
great  seal,  there  followed  a  stay  of  proceedings  at 
law,  and  the  woman  died  on  the  22d  of  February. 
The  King's  silver  was  paid  as  upon  a  writ  of  cove- 
nant in  King  James's  time,  though  no  writ  was  then 
sued  out.  Afterwards  a  writ  of  covenant  was  pur- 
chased, returnable  in  Michaelmas  term  preceding, 
sealed  with  the  seal  of  King  William  and  Queen  Mary, 
and  the  fine  was  engrossed  as  of  Michaelmas  term. 
It  was  moved  that  this  fine  should  be  vacated ;  but 
the  Court,  after  the  cause  had  been  twice  aigued, 
^ve  their  opinion  seriatim  that  the  fine  should  standi 
as  the  entering  oi  the  King's  silver  after  the  deatii  of 


2  Vent.  47. 
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tbe  pKties  could  not  then  he  examified  into,  the  fine 

hmg  engroased  and  completed  as  a  £ne  of  Midiad-  3  ^J^'  ^14^' 


tern. 

28.  A  fine  yr^s  adcnowledged  before  commissioners  ^^^  ^' 
on  the  ISth  of  May  1754.  The  writ  of  covenant  Bames,  218. 
was  tested  the  first  day  of  Easter  term  in  five  weeks 
(19th  May).  It  was  compounded,  and  the  pre-fine 
paid  between  the  17th  and  20th  of  May,  and  after 
passing  the  fetum,  wanant  of  attorney,  and  custos 
inxmtm  office,  was  brought  to  Ihe  King^s  sflver  office 
OD  the  11^  of  June,  and  the  derk  then  entered  the 
Kkog^s  silver  or  postfine  in  his  book,  and  on  the  writ 
of  covenant.  Mary  Nimn  the  cognizor  died  on  the 
87th  of  May.  A  caveat  tp  prevent  the  completnag 
of  this  fine  was  brought  to  the  King's  silver  office  the 
19th  of  June,  before  the  record  was  made  up  in  ibnn» 
M  behalf  of  Jdtm  Nunn,  eldest,  son  and  heir  of  the 
cogninir.  A  rule  to  show  cause  why  that  caveat 
should  not  be  withdrawn,  was  made  absolute,  and  the 
Court  utterly  exploded  the  notion  which  prevailed, 
mdonbtedly  by  mistake,  in  the  case  of  Hameis  v. 
Kkkletwaite,  that  the  King's  silver  was  the  pre-fine,  Barnes,  214. 
or  fine  for  licence  to  alienate,  whereas  the  King's 
sSver  is  the  post-fine,  or  fine  given  pro  Ucentia  con» 
ctfrdandi.  The  return  of  the  writ  of  covenant  was 
agreed  to  have  been  in  tlie  lifetime  of  Mary  Nunn, 
the  cqgnizor ;  and  from  that  time  the  Crown  had  a 
flfbt  to  the  post&ie,  which  was  entered  at  the  King's 
ahrer  office  before  any  caveat  was  entered  against  it. 
Hie  making  up  the  record  in  form  is  a  ministerial 
act,  not  necessary  to  be  done  previous  to  the  caveat, 
M  the  entry  of  the  clerk  of  the  King's  silver  was 
aufident 

fl0.  When  a  jesir  and  a  day  has  elapsed  from  the  Cotton  r. 
<l>teef  the  caption,  or  acknowledgement  of  a  fine,  Barnes' 215. 
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without  entering  the  King^s  silver,  an  affidavit  muiriC 
be  made  that  all  those  who  depart  with  any  interest 
by  the  fine  are  still  living,  otherwise  the  King's  silver 
will  not  be  received.  And  if  a  year  elapses  before 
Gregory  V.      ^  fine   is  carried  to   the   King's   silver   office,   an 

Croucher,  ^  i      .  i  i       i  7  •  i* 

Barnes,  215.  affidavit  .must  be  made  that  the  parties  were  alive 

when  the  King's  silver  was  paid. 

SO.  By  a  rule  of  the  Court  of  Common  Fleas, 
made  in  Easter  term,  9  Anne,  it  is  ordered,  ''  That  no 
fine  whatsoever,  taken  and  acknowledged  before  the 
Chief  Justice,  or  any  judge  of  assize,  or  seijeant 
at  law,  if  the  date  of*  the  caption  of  such  fine  shall 
appear  to  have  been  rased,  shall  for  the  future  pass 
the  Queen's  silver  office^  and  the  Queen's  silver  of 
such  fine  be  recorded,  by  the  said  clerk  of  the 
Queen's  silver,  before  there  be  an  order  under  the 
hand  of  the  said  Chief  Justice,  or  some  other  justice 
pf  this  court,  for  his  passing  and  entering  such  fine, 
first,  had  and  obtained." 

.  31.  Formerly  the  post-fine  or  King's  silver  was 
paid  at  the  King's  silver  office  ;  but  by  the  statute 
32  Geo.  II.  c.  14.  it  is  enacted,  §  1.  "  That  on  every 
writ  of  covenant  which  shall  be  sued  out  for  passing 
of  fines  in  the  Common  Pleas  at  Westminster,  the 
officer  whose  duty  it  is  to  set  and  indorse  the  pre- 
fine  payable  thereon,  shall,  at  the  same  time,  set 
the  usual  post-fine,  and  indorse  the  same  on  the 
back  of  the  said  writ,  together  with  his  name  or 
mark  of  office,  in  like  manner  as  the  same  are  now 
indorsed  at  the  King's  silver  office ;  which  post-fine 
shall  be  forthwith  paid  to  the  receiver  of  the  pre- 
fines  at  the  Alienation  Office,  with  4</.  as  his  fee 
for  receiving  the  same,  instead  of  his  fee  of  4fd. 
charged  on  lands  and  hereditaments,  and  payable 
to  sherlfis,  baili&i  and  othersj  on  discharging  the 
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same,  by  3  Geo.  I.  c.  15 ;  which  fee  of  4rf.  by  the 
said  act  granted,  after  the  first  day  of  Trinity  term 
1759,  shall  cease;  and  such  receiver  shall  indorse 
upon  the  back  of  every  such  writ  of  covenant  one 
mark'  of  office,  as  is  now  used  by  him  on  the  re- 
ceipt of  pre-fines  at  the  Alienation  office,  with  the 
name  of  such  receiver,  and  the  surh  received  as  the 
post -fine ;  which  mark  of  such  receiver  shall  dis- 
charge the  manors,  lands,  and  hereditaments  com- 
prised in  ttie  said  writ  of  cm^eriant,  and  the  oognizees 
named  therein/^ 

Sect  2.  "  The  officer  or  clerk  of  the  King^s  silver 
office,  or  his  deputy,  shall  continue  to  enter  every 
fine  upon  record,  in  the  way  hitherto  used,  and 
make  the  same  entries,  and  put  {hereon  the  same 
indorsements,  with  the  sanle  mark,  and  in  like  manner,  ' 
as  hath  hitherto  been  the  practice  of  the  said  office! 
in  passing  fines ;  and  no  fine,  until  the  same  be  marked 
with  the  sum  to  which  the  post-fine  amounts  in  the 
King's  silver  ofiice,  shall  oe  effectual  in  law/* 

Sect.  3.  "  ^Vliere  i\o  pre-line  is  payable  oji  any 
writ  o(  covenant,  viz.  where  the  lands  are  under  the 
yearly  value  of  five  marks,  the  officer  at  the  Aliena- 
tion office,  whose  duty  it  is  to  set  pre-fines,  shall  set 
on  every  writ  of  covenant  brought  to  tlie  said 
Alienation  office,  on  which  no  pre-fine  is  payable,  a  ^ 
post-fine  of  6^.  8^.,  and  shall  indorse  such  post-^ne  of 
65.  Srf.  on  every  such  writ  of  covenatit,  with  his  name 
and  mark  of  ofiSce,  as  it  has  been  usual ;  and  every 
such  post-fiue  of  65.  Srf.  shall  be  paid  to  the  receiver 
of  the  Alienation  office  before  the  writ  of  covenant, 
on  which  no  pre-fine  is  payable,  be  passed  at  the 
Alienation  office ;  and  the  receiver,  on  payment  of 
the  said  65*  Sd.  shiall  indorse  and  mark  every  such 

VouV*  G 
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•  ■ 

writ  oif  covenant,  as  other  writs  of  covenant  are  by 
this  act  directed  to  be  indorsed.*' 

Sect  4.  "  The  oflScer  or  clerk  of  the  King's  silvter 
office,  or  his  deputy,  after  the  first  day  of  Trinily 
term  1759,  shall  not  receive  any  writ  of  covenant  j 
unless  it  appear,  by  the  mark  and  indorsement  of 
such  receiver,  that  the  post-fine  has  been  paid/' 

Sect.  5.  "  If  afteir  the  payment  of  such  post-fine, 
the  writ  of  covenant,  by  the  death  of  any  of  the 
parties,  or  other  cause,  be  prevented  from  passing 
through  the  several  other  offices,  so  as  the  said  fine 
IS  not  dompleted^  then  the  said  receiver  shall  repay 
to  the  cognizees,  or  their  attorney,  on  producing 
and  ffiing  with  him  the  said  writ  of  covenant,  every 
such  sum  as  has  been  by  him  before  received  for 
the  post-fine ;  and  such  writ  of  covenant  so  remaining 
filed  with  such  receiver,  shall  be  a  discharge  to  such 


receiver,*' 


rBos.&Pull.      32.  By  a  rule  of  tli6  Court  of  Common  Pleasy 
**^»  made  in  Easter  term,  36  Geo.  III.,  it  is  ordered,  tliat 

no  fines  which  shall  appear  to  have  been  acknowledged 
more  than  twelve  calendar  months,  shall  be  permitted 
to  pass  the  King's  silver  office,  without  a  rule  of  Court, 
or  an  order  under  the  hand  of  the.  Lord  Chief  Justice, 
or  some  other  Judge  of  that  Court  And  that  where 
the  conusor  or  conuzors  shall  be  all  living  at  the 
time  of  making  the  application  for  such  rule  or 
order,  ^n  affidavit  shall  be  made  thereof.  And  in 
case  any  or  either  of  the  conuzors  of  such  fine  should 
not  then  be  living,  an  affidavit  shall  be  made,  stating 
the  time  of  the  death  of  such  conuzor  or  conuzors*; 
and  the  application  in  such  case  for  a  rule  or  order, 
that  the  ^d  fitie  may  pass  the  King's  silver  office^ 
i^uiU  be  made  to  the  Court  by  motion,  if  in  terix^ 


'  n 
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{tnie^  Qx  if  in>'ittcatkmi.  ta  the  Lord  Ch.  Justice  or 
lOBW  other  of  the  juqitttaBS:  of  that  Court,  at  his 
chafflfaers.  And  tliad^  tile  rule  or.  order  in  sttchlast^- 
mmttoned  caee^.  when^  obtained^  $ha}l  be  fil|&d»  with 
the  ftmcipe  aads  conoofd  of  the  ftie«  at  the  King's, 
siirer  office. 

Sd.  The  third  part  xi£  a.  fine  is  the  coiicard  or  Concord. 
a;p»»lient  entered  ijrtd  (^nl^  in  the  Court  of  ^  ^^^  " 
Common  Keas^  or  before  the  Chief  Justice  of  that 
Court,  or  coimmssioners  duly  authomed.  for  that 
purpose ;  which  is  tte  substance  of  tlie  fine.  It  is 
ittually  ao  acknov^ledgement  fmm  the  defojrciants,  or 
those  wbo^  who  keep  the  others  out  of  possessions 
that  li«s  laocte  in  question  are  the  right  of  the 
demaadant;  and  &om  the  acknowledgement  or 
recogaitioni  of  right  tlius  mdde^  the  party  who  levied 
the  foe  is  c^Ied  the  eogiii^or,  and  the  person  to. 
vhom  it  is  l^Yied*  the  cognizee. 

34.  The  form  of  the  concord  is  thus  :-^"  And  tlie^ 
^reeq^nt  \»  su<sb»  to  wit,  that  tlie  aforej;aid  A.;  (the 
defiirciant  in  tlie  original  wdt)  h^h  acknowledged 
the  atbresaid  manors,  lands,  t^i^metits,  sjdi^  liei^edi* 
tameats,  with  the  apimrtenan/ces,  to  be  the  right  of 
him  the  wiA  B.  {^  plaintiff  or  dcQQ^ndwt)  and 
t^Me  he  hath  nemiaed  and  quit-daiinQd  from  him  the 
said  A.  vA  lib  heirs,t  tp  the  aforesaid  B.  rad  his 
heiffs,  fi>r«ver.^  Aod  moreover  the  said  A.  hath  granted^ 
for  htmsdf  and  his  heirs,  that  be  will  warrant  to  the 
aforesaid  B.  and  his  heirs,  tlie  aforesaid  manor,  lands, 
tenesimts^iyiidilier^tam^ilts,  with  the^purten^nces, 
agtinat  him  the  said  A.  attd  his  heirs  for  ever.'^ 

31  By  ^  common  l«w,  the  cogni^r  dee^is  to 
baie  been  bouDd  to  waxrant  the  landa  to  tlie 
cqgaizee^  though  no  express  words  to  that  purpose 
were  inserted  in  the  fine.     Thus  Braeton  says,—' 


s 
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382  0.3^9  a.  j^^  sifffkit  Jinis  fictus  in  curia  domini  regis^  licet 

expressa  warrantia  vel  homagium  et  servitium  nan 
intervenerit ;  dtrni  tarnen  constiterit  per  Jinem  et  chiro^ 
grajihttm^  quod  iUe  qui  tenets  tenere  debeat  de  eo  qui 
vacatur  ad  xcarranlum.  But  in-  course  of  time  it 
became  the  practice  to  tonex  an  express  warranty  ta 
all  fines  which  is  still  continued. 

36.  It  was  formerly  the  practice  for  the  cognizor 
to  make  the  cognizance,  that  is,  to  acknowledge  the 
concord  of  the  feie,  before  any  original  writ  bad  been 
sued  out ;  and  this  custom  ^so  far  prevailed,  that  the 
Judges  uniformly  supported  such  fines ;  but  in  all 
cases  of  this  kind,  an  original  writ  must  have  been^ 
sued  out  and  made  returnable  on  some  day  previous 
to  that  on  which  the  concord  was  acknowledged :  a? 
Ucentia  concordandi  must  also  have  been  obtained, 
and  the  King's  silver  regularly  paid  and  entered  y 
for  these  circumstances  were  absolutely  necessary  ta 
complete  the  fine« 

37^  The  practice  of  acknowleging  the  concord,  of 
a  fine  before  the  writ  of  covenant  was  sued  out,  was 
often  productive  of  great  inconveniences  and  irregu- 
larities ;  which  are  now  prevented  by  a  rule  of  the 
Court  of  Common^  Pleas,  made  im  Trinity  term^ 
30  Geo.  III.,  by  which  it  is  ordered,  that  from  and- 
after  the  first  day  of  Michaelmas  term  then  next 
ensuing,  eveiy  fine,  at  the  time  of  signing  the  Judge's^ 
allocatur  thereon,  shall-  have  the  writ  of  covenant 
sued  out,  and  annexed  thereto. 

38.  The  concofihdia  facta  in  curia  is  the  complete 
fine ;  and  therefore  if  after  the  concord  is  acknow^ 
tedged  in  Court,  one  of  the  cognizors  dies,  still  the 
cognizee  may  proceed  with  this  fine,  against  the'sur^ 
viving  cognizor. 


r  H.  Blnck. 
Kep.  526. 
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SQ.  Two  brothers  acknowledged  the  concord  of  -a  E«<»eW'* 
-ifine  before  Lord  Ch.  Just  Hobart,  and  then  the  elder  Hob.'^29. 
brother  died ;  several  motions  were  niade  for  the    • 
proceeding,  and  staying  of  the  fine.     The  Ch.  Just. 
was  clearly  of  opinion  that  the  cognizee  might  proceed 
with  his  fine  as  against  the  surviving  brother,  and 
take  out  his  writ  of  covenant  accordingly,  the  death 
of  his  elder  brother  being  no  impediment  \  for  the 
acknowledgement  of  each  person  was  good  against 
himself,  and  should  operate  for  as  much  as  he  could 
pass. 

40.  A  fine  was  stopped  at  the  King's  silver  office,  Cotton  ▼. 
for  want  of  an  affidavit  that  the  parties  were  living,  Barnes  215. 
a  year  having  elapsed  since  the  acknowledgement ; 

and  one  of  the  cognizors  being  dead,  application  was 
made  to  the  court  that  he  might  be  struck  out,  and 
.  that  the  fine  might  pass  as  to  the  other  cognjzor. 
This  motion  was  denied,  but  a  rule  was  made  that 
the  surviving  cognizor  should  show  cause  why  the 
fine  should  not  pass  generally  as  to  all  the  parties ; 
and  upon  affidavit  of  service,  the  rule  was  made 
absolute. 

41.  The  concord  comes  in  lieu  of  the  sentence  Similar  to » 
which  would  have  been  given  in  case  the  parties  had    "*^™®   ' 
not  compounded  the  cause  $  and  is  therefore  consi- 
dered as  exactly  similar,  and  attended  with  the  same 
consequences,  as  a  judgment  in  an  adversary  suit. 

The  cognizance  must  therefore  be  made  of  those  Co.  Read.  $. 
things  only,  and  to  those  persons  only,  who  are  named 
in  the  original  writ,  on  which  the  fine  is  levied ; 
1>ecause  the  cognizance  being  io  the  *nature  of  a 
judgement,  binds  only  those  persons  and  things 
vhich  are  judicially  before  the  Court 

49.  ThijBrule,  however,  admits  of  a  few  exceptions;  idem^ 
fot  a  remainder  may  be  limited  in  the  concord  of  a 

Q9 
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£ae,  to  upersdn  not  itened  in  the  origtnal  writ^  i^ 
Tit.  32  c.  2.  ^^^  stLtae  manner  as  a  reinanider  ttiay  be  limited,  in  ^ 
$  3.  deed,  to  a  person  who  is  not  a  parly. 

Co.Read.i].      43r  If  a  pTOcipe  be  brought  i^aiDst  -a  tenant  £»r 

life,  and  upon  his  default  the  person  in  revemen  19 

received,  he  may  levy  a  Sue  of  his  reversioa  to  the 

demandant;    allliough    be   is    not  named    in  the 

;}  Rep.  39  6.    original  writ.      In  the  wne  manner,  if  a  £ne  is 

levied  by  a  vouchee  to  the  demandant,  or  hy  a 
demandant  to  the  vouchee,  it  will  be  good:  but  a 
iine  levied  by  a  vouchee  to  a  stranger  is  void. 

4fk  The  reason  o^  the  two  last  oases  is  because 

the  person  in  reversion,  and  the  vouchee,  are  allowed 

'  by  the  court  to  come  in  the  place  of   the  tenant, 

^ against  whom  tlie  preecipe  was  originally  brought; 

and  having  been  made  parties  to  the  suit,  they  are 

t)0und  by  the  judgement,  as  much  as  if  they  had  been 

named  in  the  original  w?it. 

firo.  Ab.  Tit.      45.  The  object  of  fines  being  to  Settle  the  posr 

c"!  Resid.  8.   •fission,  not  only  for  the  present,  but  for  ever,  in  the 

5  Kep.  38  b.   most  Certain  an  d^secure  manner,the  Judges  never  allow 

lands  to  be  limited  in  tlie  concord  of  a  fine  to  twope]»on9^ 

l»«rker'*hifra,  ^'^^  theu"  beir^,  bjit  always  direct  them  to 'be  limited 
c.  3.  to  the  two  persons,  and  to  the  heirs  of  one  of  them. 

Rob.Gav.         '46,  The  necessity  of  the  ease  however  requires 
^  ^at  where  the  Ismds  (comprehended  in  a  fine  are  held 

sn  •  gavelkind,  this  rule  ^should -be  dispensed  with; 

snd  therefore  when  a  fine  is  levied  of  lands  of  t|&is 

>  *• 

'^ort,  the  Judges  wiltpermit  (hem  to  be-liidited4o  two 

br  mbre  peirsdns/  and  their  heirs. 
Co,  Read.  9.       47.  A  warrtttty  ought  not  to  ^^  all<fwed  in  the 

^CoD^ord'of'^afine  from  two  persons  and ^tiieir-heifs, 
jiob-Gav.  for  the  same  TeiUkm.  But  a  ^wanailty  thas -been 
f*^**  i^towed  'from  three Jpersons  »««d  ^t^r  Hpits,  *where 

the  Hands* werei  held  iin  .gafteWind, 
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48.  Tlie  Judges  ought  not  to  pennit  a  fuie  to  be  2  Itep.  ;  i  h. 
levied  upon  condition  j  nor  should  a  saving  or  excep- 

tion,  or  a  clause  of  re-entry,  be  allowed  in  a  jfine,: 

but  if  a  fine  is  actually  levied  tp  two  persons  ^nd 

their  heirs,  .qr  with  a  warranty  from  two  persons  and 

their  heirs,  or  upon  condition,  with  a  saving,  exception, 

or  clause  of  re-entry ;  such  9.  fine  wjU  notwithstanding 

be  valid,  upon  the  principle  that^m  non  debuity  sed  12  Rep.  125. 

factimvalet^  et facta  tencntmulta  qiui^Jicri  profiibentur. 

And  Plowden  has  given  soine  instances  of  fines  levied        34. 

on  condition,  which  were  allowed  to  be  good* 

49.  Lands  situaited  in  Afferent  counties  may  be  l^y«'t  227. 
containe;d  in  the  same  concord,  thoujgh  there  must  be 

several  w^rits  of  covQuant.  *'*^^' 

50.  Formerly  lands  purchased  of  different  persons 
were  allowed  to  be  comprised  in  the  same  concord  ; 
and  every  vendor  warranted  against  himself  and  his 

heirs  only:   but  by  an  order  of  Lord  Chancellor  Wils.on 
Hatton^  rieciting  that  by  fines  of  this  sort  her  Majesty       ^' 
was  .defrauded  of  the  profits  of  her  post-fines,  and  of 

the  seals  on  writs,  and  the  Chancellor  and  others  lost 

...       ' 

jtheir  fees ;  the  cur^itors  are  authorized  to  stay  a  writ 
where  there  is  more  than  one  demandant,  and  one 
deforciant,  except  coparceners.  Joint  tenants,  and 
tenants  in  common.  But  the  cursitors  will  permit 
two  separate  purchases  to  be  comprised  in  one  fine, 
on  ^  affidavit  that  the  value  of  both  together  do^ 
not  exceed  two  hundred  pounds, 

51.  The  fourth  part  of  a  fine  is  the  note,  which  is  Note, 
an  abstract  of  the  writ  of  covenant  and  concord,  and 

is  only  a  doc^uet  taken  by  the  chjrographer,  frojoi  5  Rep.  39  lu 
which  he  draws  up  the  indenture.    It  is  sometimes 

•        •  • 

taken  in  the  old  books  for  the  concord. 

52.  The  fiflh  and  last  part  of  a  fine  is  the  foot,  poot  or 
cbirograpb,  or  in4e.nture,  which  includes  the  whole  Chirographs 

Gi 
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.  •  •  • 

jnatter,  reciting  the  parties,  day,  year,  and  place,  ancf 
before  whom  it  was  acknowledged  or  levied.  Of  this 
there  are  indentures  made  and  engrossed  at  the  chi- 
rographer's  office,  and  delivered  to  the  cognizor  and 
cognizee ;  beginning  with  these  >rords,  "  This  is  the 
final  agreement,  &c/'  and  then  stating  the  whole 
» proce^ing  at  length*  Thus  the  fine  is  completely 
levied  at  common  law. 
Co.  Read.  1.       53.  A  fine  is  said  to  be  engrossed  when  the  chiro- 

grapher  makes  out  the  indentures,  and  delivers  them 
to  the  parties.  But  it  is  not  absolutely  necessary  that 
a  fine  should  be  engrossed,  provided  the  concord  be 
recorded;  for  Lord  Coke  observes,  that  a  fine  is  a  per- 
fect record  before  it  is  engrossed.     And  a  fine  may 
be  engrossed  at  any  time  after  it  is  levied* 
Brome'sCase,      M.  Sir  John  Bromc  in  3S  Hen.  VII I.  acknpw^ 
Cro^^ton^i    ledged  a  ^ne  of  certain  lands.  The  King's  silver  was 
Case,  entered,  and  the  cognizance  taken ;  and  in  29  Eliz. 

p>cr,  -     a.  ^^  person  who  claimed  under  this  fine  came  into 

court,  and  prayed  that  the  fine  might  be  engross^ed,  it 
appearing  upon  examination  that  the  party  to  whom 
the  fine  was  levied  was  seised  after  the  fine,  and  had 
suffered  a  commo;i  recovery  of  the  land,  which  had 
been  enjoyed  according  to  the  said  fine.  The  Court 
ordered  the  fine  to  be  engrossed. 
3  Leon.  183.  ^^*  T^c  record  of  the  fine  which  remains Jn  the 
f^odb.  103.     possession  of  the  chirographer  is  the  p^incipale  recor- 

dum;  so  tlw^t  if  there  is  any  difference  between  it  and 

the  record  which  remains  with  the  custos  breciunij  that 

«  .... 

which  continues  with  the  chirographer  is  considered 

as  the  true  record*  ' 
Bull.  N.  P.        56.  The  chirograph  of  a  fine  is  evidence  to  all  per- 
-'^^'  spns,  and  in  all  courts,  of  such  fine ;  because  the 

fhirographer  being  an  officer  appointed  by  the  l^w 
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for  the  purpose  of  transcribing  fines  from  the  record, 
his  copies  must  be  allowed  to  be  autheiftic. 

57.  By  the  stat.  23  Eliz.  c.  3.  §  6.  it  is  enacted,  . 
that  the  chirographer  shall  every  term  write  out  a 
table  of  the  fines  levied  in  each  county  in  that  term, 
and  shall  affix  it  in  some  open  part  of  the  Court  of 
Common  Fleas,  all  the  next  term ;  and  shall  alsd 
deliver  the  contents  of  each  table  to  the  sheriflF  of 
each  county,  who  shall,  at  the  next  assixes,  fix  the 
same  In  some  open  part  of  the  court. 

58.  There  are  two  petitions  of  the  Commons  in  All  the  Pror 
the  Rolls  of  Parliament,  4  Hen.  IV.   No.  35.    and  ^^^  <>» 

'  Fines  must 

5  Hen.  IV.  No.  28.,  stating,  that  many  fines  of  land  be  recorded^ 

R.At    Pari 

remained  in  the  King's  treasury,  and  the  notes  of  ^^j  3  495 
such  fines  remaining  in  the  Court  of  Common  Pleas  543. 557. 
had  been  taken  awa^,  and  other  fines  and  notes  of 
fines  counterfeited  and  put  in  their  places,  whereby 
many  persons  were  disinherited  ;  in  consequence  of 
which,  a  statute  was  immediately  passed,  5  Hen.  IV. 
c.44.9  enacting,  that  all  the  proceedings  on  fines, 
ix>th  previous  to  and  at  the  acknowledgement  thereof, 
should  be  enrolled  of  record  in  the  Court  of  Common 
Heas.  And  by  the  23  Eliz.  c.  3.  §  1  &  6.  it  is 
enacted,  that  every  writ  of  covenant  and  other  writ, 
whereupon  any  fine  shall  be  levied,  the  return  thereof, 
the  writ  of  dedimus  potestatem  made  for  the'  know- 
iedging  of  any  of  the  same  fines,  the  return  thereof, 
the  concord,  note,  and  foot  of  every  such  fine^  the 
proclamations  made  thereupon,  and  the  King's  silver, 
may,  upon  the  request  or  election  of  any  person,  be 
enrolled  in  rolls  of  parchment ;  and  that  the  enrol- 
ments of  the  same,  or  of  any  part  thereof,  shall  be  of 
as  good  force  and  validity  in  law,  to  all  intents,  rt- 
q)ects,  and  purposes,  for  so  much  of  any  of  them  so 
emoUed,  as  the  same,  being  eirtant  and  remaining, 
were  or  ought  by  law  to  be. 
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:69*  T^  P^pe  of  t)ie  chirographer  pf  jSnes  was  burnt 

down  in  the  yei^  1679)  wkerehy  several  records  of 

fypt^  ^AxiAi  ^ad  It^een  levied  in  Trinity  and  Micbael- 

gnffi  term  .  preceding,  were  either  ]baimt  or  lost    In 

qoiptf^qj^f^pqe  of  w]bgk:h  an  act  xras  passed,  31  Car.  II, 

t;.  3.*  r^^t^,  t;hat  the  iines.so  l^imt  or  loatiiad  duly 

]P9se4;9!U  the  offices ;  so  t^at  by  the  records  of  jtbe 

JK^iqg-Srf(ilver,  the  notes  of  the  cursitor  who  made  out 

4he  wnts  jof  covenant,  and  the  entries  thereof  at  the 

office  of  alienation,  and  by  the  book  of  entries  of  fines 

kfiT^t})y^\^  chir9gi:apher's  deputy,  &c.  the  full  con* 

jte^pitts  pf  ,aJll  ^uch  fines  would  appear.    But  for  want  of 

tliie  rf)CQii^*of  the  $nes  so  burnt  or  lost,  purchasers 

imd^^^h^rs,  \^lH¥|ie  titles  were  secured  under  the  said 

^fy^fii^  -i^cvre  ifi  Ki^ng^r  ,of  havic^  the  same  impeached. 

JtyjHrl^^tl^refore  .CQ^pted,  that  the  s%id  chirographer 

^T  iijs  ileputy  ^bo^ld,  before  the  .eqd  of  the  next 

Tissity  it^iPQ,  upoaoath  c^ify  to  the  Justices  of  the 

C<mmm  Pleas,  ^^  note  of  all  ^uqh  ibes  eoitered  icitp 

.t|iet#9id  boo^  J(§pt  by  the  »aid  deputy,  that  jie,  upou 

.«6yfJ»t#WEPl^f  s^iOHldj^d,  w^e.fi^t^r  bimit  orjofit, 

rby-J!fW^nrpf  (the  safd^^e  ^  which  certificate  shQ\ild 

4»e;in:pa|cl)ment,  fairly  Wiritten,  .and  a<:opy  thereof 

j^t4ip>^.^B(°ui]iSter  Hall,  &c. }  apd  tb^t  any  time 

.Witlwttkpe:y€«|r8,  itbe  Qhirf  ,|iwticepf  ,the  jsaid  Court 

jQf-j£pn^f)n  J^le^us,  together  v^th  ^any  pi^ie.pr  ip^prex^f 

,^.  Jjuis^Cis  of  ,the^sa^d  Court,  skiqu^d  have  powQrto 

4findi£f^  ^y  ^o^Bi^^r's  i^9p}c8>  i?^or4s,  &€<  and  upon 

.6pM;««a»«»tiqnpf  ^myriiH^        thejrecords  J^herepf 

^prerefewitvarJflft, .fj^^  ^said  cbixxjgra^ 

,|lhfr.Or  Jiia  4fB»ty  ^ ,mw. ^pjgyoss  the, note  and ippt 

tO^IPfi^Jine  ^llhQut  &e»^d:t9^cax^ 

^^mA  Gimf  JusJtipe,  ^apd  sf|i^  ot|ier  of  fie  .^|4 
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to  jubscTibe  their  names  at  the  bottom  of  the  md 
iioteanil  foot ;  and  every  8uch  £ue  whereof  the^reciMrd 
^uld  he  so  new  engrossed,  should  i>e  of  the  .^axne 
foree  and  effect,  as  if  it  had  still  remained  >upon  <Te- 
€ord  unconsfimed  4)r  not .  lost. 

60.  It  is  a  principle  of  t^iecomnuai  iaw,  that  the  No  Averment 
^idence  of  a  record  is  of  so  high  ^and  oeidtaina  luu  ^^^oi^a 
4ure,  that  its  authenticity  is  wUever  perpiitted  tq  be  Fine. 
Ailed  in  question ;  so  that  fio  avement  can  be  made  2  Inst.  260  a, 
'Sgainst  any  fact  whieh  appears  on  record.     ISuis  if 

it  appears  upon  record,  that  the  -Kingfs  silver  *was 
.ipaid  before  the  death  of  the  cognizor,  though  in  truth 
the  fact  be  otherwise,  the  Judges  will  support  the 
.fine,  and  wJll  not  allo^  of  any  averment  that  the 
eogaizor  died  before  the  entry  ^of.the  £ii^s  silver, 
.faeeause  xhat  -would  contradict  the  arecord. 

61.  So  twhen  the  tf/uro^^Ai^mofr  a  Jne  is  recorded, 
<no  averment  will  J>e sallowed  las  to  the  itime  of  ita^pap- 
idoia<iT  adsnovledgeoayent }  but  it^iU  be.conadeied 
as  a  fine -of  that  term.in  which  it  .is  reowded. 

fiS.  Uponwa  i9ial>at.bar,'in  c^ctment,  it#pipM«ed»  Lloyd  v.  Vu. 
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;diat  Nathaniel  J:x)cd  ATisoQunt  rSa^rand  ^le,  ^bei^g  |  ^^^^^7 
^tentit.in^tdil  of  .tl>e  premises  in cquea^n,  ;w}th^i?e-  Saik.  341. 
^^lainder  o^ver,  «}6vied  a(fine.i:niQQtobera7(U,  f&ndfdn  4  bw.  Pari/ 
3lichaelmastemfolkraring,i8uil&i^(a«xeGm^^  Ca.73. 

40!p(rove!thi3,  .the  chirograph  .of  aa&3ie«was>pfoduQQd» 
importing,  that  Nathaniel  l^scount -Say  ;^and  ;;Sde 
levied  .thatfiaeton  4be  ^d  of  .October.  I701 ;  an4  the 
M«nplifioation<of la  jsommaa  ireeoveiyiwas.aisQtpco- 
idoeed,  ^hiQb^qpeared^toJiAyeihean^suigbi^d.cm^i^ 
1Bth*4if  No¥eii^r:'l7i)l.  .The)i|ueatjm»'«i!^,.vwbftlber 
^  eignizeeof  itihe.  fineihadrtheif)r£«tM^diintbim.i^^ 
-jAewooveryfims  «a&r€$i  ? 
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«o,  was  not  in  fact  acknowledged  until  the  2d  of 
March  1701,  which  was  four  months  after  the  re- 
covery was  suffered ;  and,  to  support  this  fact,  they 
bfiered  to  produce  and  prove,  1st,  The  record  of  the 
recognizance,  or  acknowledgement  of  the  fine,  under 
the  hand  of  the  Lord  Chief  Justice  Trevor,  whereby 
it  appeared^  that  the  acknowledgement  thereof  was 
made  and  taken  before  the  said  Lord  Chief  Justice  on 
the  2d  day  of  March  I7OI,  and  riot  before.  2dly, 
That  the  acknowledgement  df  the  fine  was  the  very 
true  acknowledgement  or  recogni^tice  of  the  con- 
cord upon  which  the  fine  given  in  evidence  passed, 
and  upon  which  the  chirographer  of  that  fine  was 
made  and  engrossed.  And,  5dly,  They  offered  to 
produce  the  files'of  the  Court  of  Cpmmon  Pleas  of  the 
acknowledgement  of  all  fines  in  Michaelmas  term 
1701,  whereby  it  would  appear  that  Lord  Say  and 
Sele  did  not  acknowledge  any  fine  whatsoever,  of  or 
in  that  term,  at  any  time  before  the  sufiering  the  com- 
mon recovery.  But  the  Court  of  Queen's  Bench 
refused  to  udmit  any  of  the  matters  offered  against 
the  fine  to  be  given  in  evidence,  being  of  opinion, 
tha^t  no  proof  or  evidence  of  the  time  of  the  acknow- 
ledgement of  a  fine  ought  to  be  admitted,  contrary  to, 
or  against  the  chirograph  thereof;  and  that  the  record, 
which  is  the  chirograph  of  the  fine,  cannot  be  falsified 
until  it  is  vacated  or  reversed. 

From  this  judgement,  a  writ  of  error  was  brought 
in  the  House  of  Lords ;  and  one  of  the  errors  assigned 
was,  because  the  records  and  matters  oflfeted  to  be 
given  in  evidence,  were  not  adinitted  or  allowed  by 
the<!ourt  to  be  giv^n  in  evidence  to  prove  the  true 
time  of  acknowledging  the  fine.  In  support  of  which, 
it  was  insisted,  that  as  the  fine  was  not  in  fact  acknow- 
ledged until  the  2d  of  Marchi  it  could  not  transfer 


Titk  XXXV.    Pine.    Ch.  ii.  §  62,  64  93 

the  freehold  of  die  lands  to  the  tenant  to  the  praecipe . 
three  months  before  the  time  of  that  acknowledge*" 
ment ;  and  that  the  plaintiff  was  admitted  to  the  proof 
of  this  fact  by  the  statute  23  Eliz.  c.  3.  §  5.,  which 
directs,  that  the  time  of  the  acknowledgement  shall 
be  certified  by  those  who  take  such  acknowledge- 
ment 'f  for,  if  a  man  cannot  give  in  evidence  the  time  . 
of  acknowledging  a  fine,  in  order  to  avoid  deceit . 
imposed  upon  him  by  that  fine,  this  statute  would 
answer  no  purpose* 

On  the  other  side  it  was  contended,  that  the  cap- 
tion of  the  fine  ought  not  to  be  admitted  against  the 
record  or  indentiu'e  of  the  fine ;  for  it  would  shake  all 
family  settlements,  and  introduce  the  greatest  uncer* 
tainty  and  confusion  in  all  conveyances  by  fines,  upon 
which  the  most  considerable  estates  in  the  kingdom 
depended.}  and  that  an  attempt  to  set  aside  a  fine 
upon  evidence  was  never  before  made.  That,  in  the 
indentures  of  all  fines^  the  concord  is  recorded  to  be 
made  in  court ;  whereas  the  captions  of  the  acknow-* 
Jedgements  of  all  fines  (except  a  very  few)  are  taken 
out  of  court,  either  before  the  Lord  Chief  Justice  of 
the  Common  Pleas,  or  commissioners  in  the  country }  Vide  infra/ 
and  upon  a  writ  of  error,  no  error  can  be  assigned  in 
the  caption  varying  from  the  record,  as  that  would 
be  an  error  contrary  to  the  record :  but  if,  in  the  pre- 
sent case,  the  fine  was  irregular^  the  proper  method 
was  to  apply  to  the  Court  of  Common  Pleas  where 
the  same  was  levied,  and  not  attempt,  in  a  summary 
way,  to  invalidate  it  by  evidence  in  ejectment.   The 
judgement  was  affirmed. 

63.  Ill  the  case  of  an  ambiguitas  latens,  an  aver«  Exception, 
ment  is  however  admitted  to  explain,  not  to  contra^^  Tit.  32.  c.il7« 
diet  a  fine,  upon  the  same  principle  as  in  the  case  of  gRep.  isf) «, 
a  deed.    Thus  if  A.  levies  a  fine  to  William  Iris  son,  5  R«p-  6»t, 
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ta  hme  and^to  faoid  to  bim'  and  hisr  beir9  y  upon  this, 
iiim  ttae  Judj^  cannot;  make  queBtion  upon  any  nlat^ 
let  at  law,  but  die  party  come?  and  avKers  matter  im 
faCtV  tftid  saith-  that  A^.  had  two  sons  named  William^ 
ad  elder  and  a' yoiuiger,  and  bi»  intent  was  to  levy, 
the  fine  to  William  the  younger.  This  averment  out 
of  the  flue  is  good^  of  thi«  matter  of  fact,  which  wdl 
steufa  with  the  woids  of  the  ffaie,  and  siiall  be  tried 
by  tbe^  country. 

64.  Applications  are  sometimes  made  to  the  Court 
of  Common  Pleas^  by  motion,  to  prevent  fines  from 
beki^  completed ;  on  a  suggestion  liiat  the  parties 
aiaa  disabled  by  la/w  from  levying  such  fines; 
Wilson,  96.        ^«  By  a  rule  of  court,  made  HJLSS  ft;  flS^Car.!!.^ 

all  persiNis  madcing  any  complaint  against  fines  ac- 
hnowlodged  by  inf^oits,  feme  coverts  without  the 
c0nsMt  of  their  husbands,  or  persons  of  non^  sane 
mgmarier  w  otherw^  disdided  by  Iww  toackmnvriedge 
the  sams,.  or  by  any  person  in  the  name  of  anodier, 
or  by  tile  lifce  deceit,  a«d  obtamtng  rules  for  the  stnr- 
,  ing  of  sudir  fineS)  shall,  fi^om'  tenn  to  term,  so  long 
af  tiiey  shaH  expect  beneit  or  observance  of  sock  miss,, 
eirter  and  continue  the  some  rule  for  that  term,  <Kr 
leai^  copies  thereof  with  the  ettstQS  brevmnij^  ckrk  of 
ttie  King^s  silver,  and  cfairogcsqpher,  that  the  saaiie 
may  thereby  be  the  better  taken  notice  di\  or»  kk 
default  thereof,  the  said  officers,  or  any  of  them^ 
shall  not  stand  farther  obliged  thereby. 

And  all  persons  concerned  in  the  obtaining  or 
prosecuting  such  rules  for  the  staying  of  sDch  fines 
so  levied  as  aforesaid,  their  attomies  and  derks,  are 
thereby  enjmned,  every  term,  to  search  and  see  the 
books  and  entries  of  fines  with  the  cleik  of  the  King's 
ttlver,  or  other  officer,  where  entfies  are  kept  for 
that  purpose. 
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66.  By  a  rule  of  court,  made  Pa^H.  29  Gai^.  It,  all 
manner  of  caveats  and  orders  for  the '  stopping  any 
fines  shall  be  renewed  every  ternii  and  copies  thereof 
left  with  the  clerk  of  the  Kiiig's  silver,  foi'  ifrhicdi  hci 
is  to  deniaiid  only  his  ancient  fee  of  3s.  ^d.  the  t^rnt; 
and  in  default  thereof,  all  caveats  thitt  ^dllnbt  be  so 

« 

renewed,  shall  lose  their  fbrce  atld  be  void;  / 

&T.  It  appears  to  have  been  fortoerly  not  uriuaroal  Felony  to  ac- 

y^  ,  n  Knowledge  a 

for  one  person  to  acknowledge  a  nhe  in  the  name  of  Fine  in  the 
another ;  and  in  those  cases,  the  Court  of  Star  Cha*^  Nameof  ano- 
ber,  within  whose  jurisdiction  frauds  of  this  kitid  wditt 
eonsidered,  could  only  punish  the  offender  by  imprison-  Hubeiifs 
ment     But  by  the  statute  ^1  Ja.  I.  c.  ^«  it  is  eiiacted,  infra(  e*  14* 
that  all  and  every  person  and  persbhs  who  i^aU  ac- 
knowledg'e  any  fine,  ih  the  namia  6f  ^y  oth&r  person, 
not  privy  Or  consenting  to  the  samit,  and  shdl  be 
lawfully  convicted  thereof,  shall  Suffer  death,  without 
benefit  of  clergy. 

68,  With  respect  to  the  time  wheii  a  fine  is  corn-  ?^*  •^^ 
pleted.  Lord  Coke,  ni  his  comment  on  the  irtatute  ^- 

De  modo  kvandi  fines j  says — ^*  A  fine  is  *aid  to  be  '  .  ' 

levied  when  the  writ  of  covenant  is  returned,  and  the 
concord  and  the  King's  silver  duly  entered:  this 
maketh  the  land  to  pass,  and  fifoin  this  shall  the  year 
and  day  be  accounted,  albeit  the  fine  be  ehgroasjgd 
afterwards." 

69.  When  the  mode  of  levying  a  fine  by  first  ac- 
knowledging the  concord,  then  suing  out  an  original 
\mt,  and  paying  the  King's  silver,  was  allowed,  a  dif- 
ferent manner  of  expressing  the  rule  laid  down  by 
Lord  Coke  was  adopted ;  for  the  fine  was  i^id  to  be 
completed  upon  the  entry  of  the  King's  silver,  pj-o- 
vided  it  was  previously  atcknowledged  \  and  if  any  of 
the  cognizors  died  before  the  remaining  parts  of  the 
fine  were  perfected,,  still  the  fine  woidd  be  valid. 
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Patty's  Case,  70.  A  motion  was  made  to  stay  the  passing  of  ^ 
1  Freem.  78.  gjjg^  which  was  acknowledged .  by  an  infant  of  13 
years  old.  The  Court  said,  that  as  the  King's  silver 
was  piiid,  it  was  gone  too  far  ;  but  they  assigned  the 
infant  a  guardian,  who  had  instructions  to  bring  a 
writ  of  error  fen  reverse  it. 

71.  In  consequence  of  the  rule  of  court  already 
stated,  by  which  it  is  required  that  the  writ  of  cove- 
nant shall  be  sued  out  before  the  concord  is  ackhow^ 
lodged,  it  may  now  be  laid  down,  that  a  fine  is  com- 
pleted when  the  concord  is  duly  acknowledged. 

72-  Although  it  must  be  very  material*  in  many 
eases,  to  ascertain  the  precise  time  when  a  fine  begins 
to  operate,  yet  it  is  a  subject  respecting  which  very 
little  is  to  be  found  in  the  books ;  but  if  we  reason 
by  analogy  from  the  nature  and  effect  of  other  judge- 
ments, we.  shall  be  able  to  ascertain  this  point. 

The  time  when  a  fine  is  acknowledged  is  perfectly 
immaterial ;  for  we  have  already  stated  a  case,  in 
which  it  was  determined,  that  a  fine  began  to  operate 
in  Michaelmas  term»  althougfi  it  was  not  aeknow- 
ledged  until  four  months  after. 

73.  The  whole  term  is  considered  to  m^my  pur- 
poses as  but  one  day ;  atid  if  a  judgement  be  given 
at  Any  time  during  the  term,  it  relates  to  the  first 
day  of  that  term,  and  is  considered  in  law  as  having 
been  given  on  that  day.  And  the  first  day  of  term 
is  the  essoign  day,  for  the  quarto  die  post  is  only  a 
day  of  grace.  But  if  a  writ  be  returnable  on  the 
second,  or  any  other  return  day  of  the  term,  the 
judgement  will  then  relate  to*  that  return  day ;  for 
till  the  return  of  the  wri£>  the  judgement  cannot - 
possibly  be  given.  • 

74..  Now,  a  fine  being  considered  as  a  judgemenC^ 
fiiust,  like  all  other  judjjcmentv  relate  to  the  firs-it 
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day  \3S  the  term  in  which  it  is  reconied,  if  the  writ  of 
tovenant  whereon  it  is  lened  be  returnable  the  first 
day  of  term  ;  otherwise  it  must  relate  to  the  return 
day  of  the  ¥rrit  of  covenant.  For  in  levying  a  fine, 
there  is  no  continuance  of  process  to  retard  the  rela- 
tion, as  liie  ttcentia  concordandi  is  supposed  to  bd 
obtained  on  the  return  oi  the  writ  of  covenant,  and 
the  concord  immediately  acknowledged. 

75.  In  support  of  this  proposition  I  shall  transcribe 
a  case  reported  by  Jenkins,  of  which,  I  presume,  the 
authority  will  not  be  disputed,  though  the  reporter 
has  not  mentioned  when,  and  by  what  court,  it  was 
determined^ 

"A.  covenants  with  B.  to  levy  a  fine,  Oct.  Michaelis  ienk.  2od4 
1  Car.  A.  acknowledges  a  statute  to  C.  8th  October 
Kune  year.  The  fine  is  levied  according  to  the  cove- 
nant, and  the  conusance  taken  the  12th  October 
aforesaid.  This  conusee  shall  avoid  the  said  statute 
by  relation  to  the  day  of  the  essoin  j  which  was 
before  the  said  8tli  day  of  October/* 

76.  In  a  note -of  Peere  Williams^  it  is  said,  tiiat  if  Vol.  3. 17t>. 
A.  demises  land,  and  levies  a  fine,  and  the  caption 

and  deed  of  uses  are  before  the  will,  but  the  writ  of 
covenant  is  returnable  after  the  will,  this  seems  a 
re%  ocation  j  because  a  fine  operates  as  such  from  the 
return  of  the  writ  of  covenant,  and  not  from  the 
ta^OQ.  And  yet  (says  the  reporter)  this  is  a  hard 
case ;  since,  by  the  caption,  the  party  conusor  does 
all  bis  part,  and  £he  rest  is  only  the  act  of  the  clerk, 
or  hia  attorney,  without  any  particular  instruction^ 
from  the  p^My. 

77-  These  padsages^  and  the  conclusions  drawn 
60m  the  rules  by  which  all  other  judgements  are  2Burr.7il. 
cooatmed,  seem  fully  to  prove  th^  a  fine,  whether 
acknowle<%ed  before  or  rafter  the  original  writ  oil 

Vol.  \\  YL 
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•  •      •  • 

which  it  is  levied  is  sued  out,  will  begin  to  operatic 
from  the  return  day  of  such  original  writ 

Of  the  Pro-    .   78.  When  fines  were  adopted  as  a  genend  mode  of 

assurance,  it  became  necessary  to  render  the  levying 
of  them  a  matter  of  the  most  public  notoriety,  on 
account  of  those  whose  rights  might  be  barred  by 
not  making  their  claim  in  due  time*  For  this  pur- 
pose it  was  enacted  by  the  stat  S7  £dw.  I.  c.  1.  that 
the  notes  of  all  fines  should,  in  future,  be  openly,  read 
in  the  Court  of  Common  Pleas,  at  two  certain  days 
in  one  week ;  and  that,  during  such  reading,  all  pleas 
should  cease. 

79.  By  the  statute  4  Hen.  VII.  c.  24.  §  1.  it  is 
enacted,  '<  That  after  engrossing  of  every  fine,  it  shall 
be  read  and  proclaimed  in  open  court  the  same  term, 
and  in  three  terms  tlien  next  following  the  same 
engrossing,  in  the  same  court,  at  four  several  days  in 
each  tferm  ;  and  in  the  same  time  that  it  is  so  read, 
all  pleas  to :  cease."  > 

Dyer,  234  a.       Since  the  making  of  this  act,  the  proclamations  are 

indorsed  on  the  foot  of  the  fine,  and  are  consideried 
as  matters  of  record. 

Plowd.  371.       80-  By  the  words  of  the  statute  4  Hen.  VII.  if  one 

of  the.  three  terms  immediately  subsequent  to  that  in 
*  ^  which  a  fine  was  levied  was  adjourned,  the  proclama* 
tions  would  have  .been  ineffectual,  and  this  defect 
could  not  have  been  supplied  in  the  next  term.  To 
remedy  which,  a  statute  was  made,  1  Mary,  c.7-  S  ^• 
enacting,  '<  That  all  fines  whereupcfti  the  proclama« 
tions  should  not,  by  reason  of  the  adjournment  of  any 
term  by  writ,  be  duly  made,  should  be  of  as  good 
force,  effect,  and  strength,  to  all  intents  and  purposes, 
as  if  the  term  had.  not  been  adjourned."    And  it  has 

Dyer,  186  a.  been  determined  by  all  the  Judges,  that  even  an  ad- 
"^^  *      '  joumment  of  part*of  a  term  was  provided  for  by  this 
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act ;  becaiusie  it  was  a  fkvouf able  law,  and  to^e  coit->. 
strued  by  equity.  '  '  '        ? 

81.  By  the  statute  31  £liz.  c.  S.  k  is  enacted^that 
all  fides  shall  be  proctaimed  only  four  times ;  that  is 
to  say,  once  in  the  term  wherein  they  are  engrossed, 
and  bnce  in  every  of  the  three  terms  holden  next 
after  the  same  engrossing:  aiid  that  every  fine  pro- 
claimed as  aforesaid,  shall  be  of  as  great  force  ;a^d 
e&ct  in  lawj  to  all  intents  and  purposes,  as  if  the 
same  had  been  16  times  proclaimed^     • 

82.  The  statute  4  Hen.  VII.  directs  that  the  pro-  Pish  v. 
damations  shall  be  made,  not  only  during  term,  but  p[o^d^^265i 
also  in  court,  at  the  time  when  the  Judges  are  sit-  l>yer,  l8i  ^* 
ting;  so  that  if  the  proclamations  appearj  to>  have 

been  made  out  6f  term,  or  on  a  Sunday,  or  other 
festival,  cm  ^  which  the  Court  of  Common  Pleas  does 
not  at,  the  proclamations  will  be  all  void.  And  al- 
though the  proclamations  should .  be  made  on  days 
which  were  dies  juridicij  yet  if  the :  amtrary  appear 
on  record,  the  proclamations  will  be  void;  as  no 
avenncDt  can  be  admitted  against  the  record, 

83.  If  the  proclamations  on  a  fine  be  certified  in  a  Ragg  v. 
certiorari  by  the  custos  brevium^  and  it  appear  by  the  3  Leo^n!  100* 
certificate  that  two  of  the  proclamations  were  made 

in  one  day,  a  new  certiorari  may  be  directed  to  the 
chirographer ;  and  if  he  certifies  that  the  proclama- 
tions were  well  and  duly  made,  the  Court  will  direct 
the  proclamations  in  the  office  of  the  custos  breviunt 
to  be  amended,  according  to  the  proclamations  in  the 
chin^rapher's  office  \  because  the  chirographer  makes 
the  proclamations,  and  is  the  principal  officer  as  to 
them ;  and  the  custos  brevium  has  only  an  abstract  of 
them. 

84.  An   error   in  the   proclamations  would    not  Dyer,  21 6  a. 
destroy  the  validity  of  a  fine^  for  it  would  still  enure  ^  ^"^®*'  ^^^* 

H  *i 
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as  ii  ^e  at  common  law ;  because  the  fine  tatoeQ 
separately  is  one  perfect  matter  of  record,  bei^ie 
the  proclamations  ate  made,  yriddk  binds  the  parties 
and  the  land ;  and  the  prodamations  are  distinct  and 
difierent  firom  the  fine,  they  and  the  fine  being  several 
matters  of  record :  for  which  reas<m  error  in  the  one 
is  not  error  in  the  other.  But  if  the  fine  is  erroneous, 
the  proclamations  are  then  void,  because  the  fine  is 
the  principal. 

85.  When  a  fine  with  proclamations  is  given  in 
evidence,  the  proclamations  must  be  examined  b j  the 
roll,  because  the  chirograpber  is  not  appointed  by  the 
statute  to  copy  the  proclamations,  as  he  is  to  copy 
the  foot  of  the  fine. 

86.*  Since  the  statute  4  Hen.  VII.  fines  have  been 
distinguished  into  fines  at  common  law,  and  fines 
with  proclamations.  It  is  in  the  election  of  fevQiy 
person  who  levies  a  fine  to  have  it  proolaimed  in  the 
usual  manner ;  and  if  the  cognizee  dies  before  the 
Dyer,  254  a.  proclamations  ^are  made,  his  heirs  may  cause  the  &i€ 

to  he  proclaimed. 


BuU.  N.  P. 
229. 
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CHAP.  III. 
Of  the  seoer^ql  Sorts  of  Fines. 


1.  FmmencuUd  and  Executory, 
10.  Fme  mr  Cognizance  de  DroU 
come  ceo,  fire. 


16.  Sur  Cognimance  de    Droii 

ianiunim 
21.  Air  coneemi, 
25.  Sur  Done,  Grant,  ondMmdtT 


ezecu* 


Section  1. 

XT7H£N£V£R  a  judgement  is  obtained,  whether  Fines 
^^    in  an  adversary  or  an  amicable  suit,   the  ^^  ^^^ 

•^  execulory. 

next  step  is  to  procure  the  execution  of  it,  by 
obtadning  the  actual  possession  of  the  thing  recovered ; 
and  for  this  purpose  the  law  has  provided,  that  in  all 
reel  actions,  the  person  who  recov^*s  shall  have  a 
writ  of  habere  facias  seisinam,  directed  to  the  sherifP 
of  the  county  in  which  the  lands  are  situated,  com- 
manding him  to  deliver  the  possession,  according  to 
the  judgement, 

2.  fines  having  at  all  times'  been  considered  as 
judgements,  a  writ  of  habere  facias  seisinam  always  c. 
issued  to  put  the  par^  who  acquired  the  lands 
by  a  fine,  into  postession  of  them.  When  fines 
became  common  assurances,  the  purchaser,  in  order 
to  avoid  the  trouble  and  expence  of  suing  out  a 
writ  of  possession,  had  in  many  instances  livery  of 
setan  given  him  in  the  country^  and  for  his  iurther 
d«uance  obliged  the  vendor  to  covenant  that  he 
would  levy  a  fine  to  him ;  but  as  the  purchaser  was 

H3 
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already  in   possession,  no  writ  oiixhabere,  i^tr.  was 
necessary. 
Co»  Rwl,  2.       g^  This   practice    gave  rise    to  the    distinction 

between  fines  executed,  and  fines  executory.  A 
fine  executed  immediately  transferred  the  posses^ 
sion  from  the  cognizor  to  the  cognizee,  who  might 
therefore  enter  on  the  lands  which  had  been  con« 
veyed  to  him  by  the  fine,  as  soon  as  it  was  levied. 

A  fine  executory  did  not,  of  its  own  force,  give 
fictual  possession  in  law  to  the  cognizee,  as  he  could  not 
immediately  enter  on  the  l^nds ;  but  it  was  necessary 
that  he  should  sue  out  a  writ  of  habere  facias  seisinam^ 
in  order  to  gain  possession  of  that  which  he  had 
acquired  by  the  fine. 
J  Inst.  320  a.      4.  The  cognizee  of  a  fine  could  not  distrain  before 

attornment,  because  an  avowry  came  in  lieu  of  an 
action,  to  which  privity  was  necessary:  for  the 
9ame  reafson  he  could  not  have  an  action  of  waste,  a 
writ  of  entry  ^d  communem  legepi,  in  consimili  casu^ 
or  in  casu  prmisc.  But  the  cognizee  might  take 
Oilb  Ten.      those  things  which  the  lord  could  seise,  or  enter 

upon,  without  bringing  any  action ;  as  a  heriot,  or 
lands  fallen  by  escheat,  or  might  enter  for  an  aliena- 
nation  of  a  tenant  for  life. 
?  Inst.  469.  5,  Where  the  cognizee  of  a  fine  executory,  suf- 
fered a  year  and  a  day  to  elapse  from  the  time  when 
the  fine  was  levied,  without  suing  out  a  writ  of  habere 
Jbcias  seisinamy  he  must  then  have  sued  out  a  writ  of 
scire  Jacias^  which  might  also  be  sued  out  by  his 
heir. 

6.  By  this  latter  writ  the  sheriff  was  commanded 
to  warn  the  terre-tenants  to  appear  and  show  cause, 
if  they  could,  why  the  cognizee  of  the  fine,  or  his 
heirs^  should  not  have  'execution  of  the  fine.  AticI 
if  at  th^  return  of  the  scire  facias  the  terre-tenants 
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did  not  show  some  cause  to  the  contraiy,  the  plaintiff 
or  cognizee  became  entitled  of  course  to  a  writ  of 
habere  J  S^c. 

7.  If  the  party  to  whom  the  estate  was  limited  by  Touch.  4. 
a  fine  executory,  was  in  possession  at  the  time  when 

such  a  fine  was  levied,  he  need  not  have  sued  out  a 
writ  of  habere  facias  seisinam^  for  in  that  case  the 
fine  would  enure  by  way  of  extinguishment. 

8.  If  a  fine  executory  is  levied  of  a  reversion,'  ^  ^P-  ^'  ^* 
depending  on  an  estate  for  life  or  years,  or  of  a 
seigniory,  or  any  thing  which  lies  in  grant,  they  will 

pass  inmiediately ;  because  it  would  be  impossible 
to  give  actual  possession  of  them. 

9.  Since  the  statute  of  uses,  27  Hen.  VIIL,  writs  Booth,  260. 
of  possession  are  never  sued  out    where  fines  are  g^K^p.  gga. 
levied  to  uses  :  for  tlie  statute  executing  the  posses-  Tit.  11.  c.  3. 
sion  to  the  use,  the  cognizee  is  immediately  in  pos- 
session without  attornment.    And  by  the  4th   and 

5th  Ann.  c.  lIS.  attornment  after  a  fine  is  become 
unnecessary ;  so  that  writs .  of  possession  are  now 
ioXaiiy  disused. 

10.  Fines  are  again  divided  into  four  sorts;  the  Finesur 
first  of  which  is  called  a  fine  sur  cognizance  de  droit  ^^^^\i^ 

come  ceo  qu*il  a  de  son  donei  this  is  the  best  and  comec^o, 
4        *  &c. 

surest  kind  of  fine,  for  the  deforciant,  in  order  to  keep  2Comm.352 
his  supposed  covenant  with  the  plaintifi^  of  convey- 
ing him  the  lands  in  question,  and  at  the  same  time 
to  avoid  the  formality  of  an  actual '  feofiment  with 
livery  of  seisin,  acknowledges  in  court  a  former  feoff- 
ment or  gift  in  possession  to  have  been  made  by  him 
to  the  plaintiff;  .so  that  it  is  rather  an  acknowledge- 
ment of  a  former  conveyance  than  a  conveyance 
origin^y  made ;  Tor  t^  e  deforciant  acknowledges, 
cognascit,  the  right,  to  be  in  the  plaintiff  or  cognizee 
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M  that  whicli  he  had  de  son  done,  of  the  proper 
gift  of  himself,  the  cognizor. 

I  itijit.  50  6.       1  i«  Xhis  species  of  fine  has  been  called  ^  feofimenC 
3  Atk.  1 4  L.     ^f  record,  but  this  expression  is  by  no  means  correct  j 

for  there  are  cases  in.  which  a  feoffment  has  a  more 
Tit.  32.  c.  4.  extensive  operation,  than  a  fine ;  and  therefore  Sir 

William  Blackstone  has  justly  bbserved,  that  it  might 
with  moi'e  accuracy  be  called  an  acknowledgement 
of  a  feofiment  upon  record. 

12,  The  form  of  this  fine  is — "  And  the  agrees 
ment  is  such,  to  wit,  that  the  aforesaid  A.  hath 
acknowledged  the  aforesaid  manor,  &c.  to  be  the 
right  of  him  the  said  B.,  as  that  which  the  said  B. 
hath  of  the  gift  of  the  aforesaid  A. ;  and  that  he  hath 
remised  and  quitclaimed  from  him  the  said  A.  and 
his  heirS|  to  the  aforesaid  B.  and  his  heirs  for  ever." 
Co.  Read,  2.       13*  This  species  of  fine  is  executed,  and  therefore 

gives  the  cognizee  immediate  possession  of  the  land. 
It  also  passes  an  estate  in  fee  simple  without  the  word 

I I  t  9  6     ^^^^  ^  ^^^  >l^hen  the  cognizor  acknowledges  the  lands  - 

to  be  the  right  of  the  cognizee,  it  would  be  repugn 
ftant  and  contradictory  to  his  own  acknowledgement 
to  claim  any  estate  in  the  lands,  in  remainder  or 
reversion.  Besides,  in  every  judgement  a  fee  simple 
was  recovered ;  and  the  cognizance,  or  acknowledge^ 
ment  of  the  concord,  coming  in  the  place  of  a  judges 
ment,  must  have  the  same  effect^ 
I  Salk.  a4Q.        14i  But  if  the  cqncord  be  qu^tlified  by  the  expresa 

words  of  the  parties,  as  if  the  lands  are  limited  to 
the  cognizee  for  life,  or  to  tile  cognis^e  and  the  heira 
of  his  body,  the  fine  will  then  only  pa$8  an  estate 
for  life  or  in  tail  \  fpr  it  would  be  absurd  that  a 
greater  estate  shoti}4  p^ss  than  that  which  the  parties 
thepsselv^s  have  limited  j  and  the  preq^din^  don«tioQ 
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or  feoffinen.,  which  »  actoowledged  in  *e  line,  may 

OS  well  be  supposed  to  have  been  for .  life,  or  in  tail, 
;i5  in  fee. 

15.  A  rent  cannot  be  reserved  on  a  fine  sur  cog-  RolLAb.Ti^ 
nizance  de  droit  come  ceo^   or  on  any  other  fine  pj,  ]4. ' 
which  is   executed;    because,   as   the   cognizance 
supposes  a  preceding  gifl,  the  cognizor  cannot  reserve 

to  himself  any  thing  out  of  the  land^  whereof  he  has 
already  conveyed  away  the  absolute  property :  so  that 
the  reddendum  comes  too  late,  when  a  precedent 
absolute  gift,  without  any  such  reservation,  is  before 
acknowledged. 

16.  The  second  sort  of  fine  is  called  a  fine  sur  cog-  Sur  Co^i- 
nizame  de  4' oil  tantumy  or  upon  acknowledgement  proktan- 
of  the  right  only,  without  the  circumstance  of  a  *""*• 
preceding  gift  by  the  cognizor.    This  species  of  fine       ^^ 

is  generally  used  to  pass  a  reversionary  interest, 
wliich  is  in  the  cognizor ;  for  of  such  reversions  tiiere 
can  be  no  feoiftnent  or  grant  supposed ;  as  the  free- 
hold and  possession^  during  the  particular  estate,  is 
vested  in  a  third  person* 

17.  This  fine  may  also  be  used  by  a  tenant  for  lifis,  ^^'  ^^^'  ^* 
in  order  to  aiake  a  surrender  of  his  life  estate  to  the 

person  in  ren^ainder  or  reversion;  and  it  is  then 
called  a  fine  upon  surrender. 

18.  The  form  of  this  fine  is—"  And  the  agree- 
ment  is  sucht  to  wit,  that  the  aforesaid  A.  hath  ackngw- 
ledged  the  aforesaid  tenements,  &c.  to  be  the  right 
of  the  said  Bi ;  fuid  \\^  hath  granted,  for  himself  and 
his  heirs,  that  the  aforesaid  tenements  which  W.  R« 
and  M.  his  wife  hold  for  the  term  of  the  life  of  G, 
of  the  inheritance  of  the  said  A.  on  the  day  on  which 
this  agreement  was  m^de,  and  which,  after  the  decease 
•f  him  thf  said  0»  ought  to  reiiert  to  the  said  A, 
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^nd  his  lieirs,  shall^  after  the  decease  of  the  said  G.» 

entirely  remain  to  the  said  B.  and  bis  heirs  for  ever." 

Co.Iio^d.  6.       19.  Xhis  fine  is  executory,  and  passes  an  estate  in 

fee  simple  without  the  word  heirs.  It  seems  to  have 
been  the  most  ancient  species  of  fine,  for  the  de- 
mandant was  obliged  to  follow  the  rules  of  law,  and 
to  sue  out  a  writ  of  possession  :  but  when  it  became 
usual  to  procure  a  feofiment  of  the  lands  first,  a  writ 
of  possession  was  unnecessar}' ;  which  probably  gave 
rise  to  fines  sur  cognizance  de  droit  come  ceo,  &c., 
Co.  Read.  3,       go,  If  there  be  tenant  for  life,  remainder  for  life, 

and  the  first  tenant  for  life  levies  a  fine  to  the  person 

in  remainder>  sur  cognizance  de  droit  tantum^  it  will. 

operate  as  a  surrender  of  his  estote  for  life ;  because 

by  this  fine  the  tenant  for  life  acknowledges  all  the 

right  which  he  had  in  the  lands  to  belong  to  the 

person  in  remainder. 

gurconces-        21.  The  third  sort  of  fine  is  called  a  hnesurcon' 

?  Cqimu.       cessit ;  where  the  cognizor,  in  order  to  make  an  end 

?a3*  of  all  disputes,  though  he  acknowledges  no  precedent 

right  or  gift,  grants  to  the  cognizor  an  estate  de 
novOj  by  way  of  supposed  composition ;  which  may 
be  either  an  estate  in  fee,  in  tail,  or  for  life,  or  even 
for  years.  * 

22.  The  form  of  this  fine  is — **  And  the  agreement 
is  such,  to  wit,  that  the  aforesaid  A.  hatli  granted  to 
the  aforesaid  B.  the  aforesaid  tenements,  &c.,  to  hold 
for  61  years.**     It  is  executory. 

23.  A  fine  sur  concessit  will  not  be  allowed  to  be 
levied  for  the  purpose  of  passing  such  estate  as  the 
party  may  have,  by  the  description  of  all  and  what^ 
soever  he  hath  in  the  tenements. 

Seymour  v.         24.  A  man  and  his  wife,  being  seised  of  difiPerent 
^Tftunt.198.  ^s^^^s  ^  difierent  hereditaments,  and  intending  to 
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pass  them  all,  acknowledged  the  concord  of  a  fine 
sur  concessit ;  "  to  hold  the  said  tenements,  with  the 
appurtenances,  to  the  cognizee  and  his  heirs,  for  and 
during  all  the  term,  and  other  estates,  and  all  and 
whatsoever  else  the  said  S.  and  A.  had  in  the  tene- 
ments  aforesaid,  with  the  appurtenances.**  The  chiro- 
grapher  of  fines  refused  to  make  out  the  indentures, 
alleging,  that  the  limitation  must  be  certain,  that  is, 
to  the  cognizee  and  his  heirs  for  ever,  or  for  the  life 
of  the  tenant,  or  pour  auter  vie. 

The  Court  refused  to  permit  the  fine  to  pass. 

2.5.  The  fourth  sort  of  fine  is  called  a  fine  sur  done^  Sur  Done, 
grantj  and  render ;  which  is  a  double  fine,  compre-  Render, 
bending  the  fine  sur  cognizanfc  de  droit  come  ccOy  and 
the  fine  sur  concessit.  It  is  used  in  order  to  create 
particular  limitations  of  estates;  whereas  the  fine  sur 
cognizance  de  droit  come  ceo,  <§r..  conveys  nothing  but 
an  absolute  estate,  either  of  inheritance,  or  at  least 
of  freehold :  for  in  this  fine  the  cognizee,  after  the 
right  is  acknowledged  in  him,  renders  or  grants  back 
to  the  cognizor  some  other  estate  in  the  lands. 

26.  The  form  of  this  fine  is.—"  And  the  agree- 
ment is  such,  to  wit,  that  the  aforesaid  A.  hath 
acknowledged  the  aforesaid  tenements  to  be  the 
r^t  of  him  the  said  B.,  as  those  which  the  said  B. 
hath  of  the  gift  of  the  aforesaid  A.  And  those  he 
hath  remised  and  quit  claimed  from  himself  the  said 
A.  and  his  heirs  for  ever,  (warranty  from  the  cogni- 
zor) ;  and  for  this  acknowledgement,  remise,  quit 
claim,  warranty,  fine,  and'  agreement,  the  said  B. 
hath  granted  to  the  said  A.  the  aforesaid  tenements, 
&c-  And  this  he  hath  rendered  to  him  in  the  same 
roiirt,  to  hold  the  said  tenements  to  the  said  A.  and 
the  heirs  of  his  body.'* 
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Co.  iUtd.i  K      27.  In  a  fine  of  this  sort,  the  render  must  be  made 
9Roll.Ab.io.  ^f  the  lands  demanded  in  the  origihal  writ,  or  of 

.something  issuing  out  of  those  Unds.  Thus,  if  the 
cognizance  be  made  of  the  manor  of  Dale,  the  cogni-* 
7ee  cannot  make  a  render  of  the  manor  of  Sale ;  or 
if  the  cognizance  be  made  of  the  third  -  part  of  a 
manor,  the  render  cannot  be  made  of  the  whole 
manor ;  because  the  Court  can  only  determine  the 
right  of  that  about  which  the  parties  contended,  and 
which  was  demanded  in  the  original  writ.  But  if 
the  cognizor  acknowledges  all  his  right  in  the  land 
to  be  in  the  cognizee,  and  the  cognizee  in  return 
grants  and  renders  to  the  cognizor  a  particular  estate 
in  the  land,  or  a  rent,  or  common,  out  of  it,  the 
render  is  good ;  because  the  determination  entirely 
j^efers  to  the  things  in  dispute ;  one  party  taking  the 
ultimate  property  in  the  land,  and  the  other  a  parti« 
cular  estate  in  it :  all  which  is  comprehended  m  the 
original  writ. 

28.  It  follows,  from  the  same  principle,  that  the 
lands  must  be  rendered,  in  the  first  instance,  to  some 
person  named  in  the  original  writ.  But  an  estate 
may  be  rendered,  by  way  of  remainder,  to  a  person 
not  named  in  the  original  writ,  as  well  as  in  any  other 
kipd  of  concord. 

29*  Afine^tiTi/one,  gran/;  ani/rmifer,  is  executed  aa 
to  the  first  part,  and  executory  as  to  the  second ;  for 
if  the  first  part  was  not  executed,  it  would  be  void ; 
as  the  cognizee  can  have  nothing  to  render  to  th^ 
cognizor,  till  he  is  in  possession. 

30*  In  a  fine  of  this  kind  the  cognizee  has  only  a 

seisin  of  an  instant  of  that  which  he  renders ;  which 

Tit.  6.  c.  2.    will  not  entitle  his  wife  to  dower.    But  stiU  it  is 

^  settled,  that  it  operates  as  a  feoffinent  and  re-enfeoff« 

infra,  e.  12.    ment,  and  gives  a  new  estate, 

4 
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81.  This  species  of  fine  being  generally  used  to  Touch.  18. 
create  particular  limitations  of  estates,  is  construed 
rather  as  a  private  deed  or  conveyance,  than  as  a 
judgement  in  an  adversary  suit;  and  therefore  it 
need  not  have  such  a  precise  form  as  other  fines. 

9SL  Husband  and  wife  levied  a  fine  to  A.  and  B.  Tcy's  Cmti 
and  the  heirs  of  A.  of  the  manor  of  Layer  de  la  Hay» .  ^**''  ^®' 
Layer  Button,  and  sevepd  other  manors,  and  of  a 
great  numbw  of  acres  of  land,  meadow,  pasture,  &c* 
in  those  manors ;  in  which  several  grants  and  renders 
were  made.  In  the  third  render  the  manors  of  Layer 
de  la  Hay,  Layer  Britton,  et  tenementa  prcedicta  in 
Layer  de  la  Hay  and  Layer  Britton,  were  granted 
and  rendered  to  the  husband  and  wife,  and  to  the 
heirs  of  the  husband ;  and  by  the  fourth  render,  115 
acres  of  land  in  Layer  Britton  were  granted  and 
rendered  to  the  wife  in  tail.  After  the  death  of  the 
husband,  his  brother  and  heir  brought  a  writ  of  error, 
and  asfflgned  for  error  the  repugnancy  between  the 
third  and  fourth  render }  for,  by  the  third  render,  all 
t'le  lands  in  Layer  Britton  were  granted  to  the  husband 
and  wife,  and  to  the  heirs  of  the  husband ;  and  by  the 
fourth  render,  part  of  the  same  tenements  were  grant- 
ed to  the  wife  in  tail :  so  that  the  same  lands  were 
granted  to  two  different  persons,  which  was  repugn&nt 
and  erroneous.  And  it  was  observed,  that  a  fine  was 
of  the  same  nature  with  a  judgement,  and  that  Brae- 
ton  says — Oportet  ut  res.  certa  deducaiur  mjadicitim. 

The  Court  resolved,  that  the  fourth  render,  as  to 
that  which  was  contained  in  the  third  render,  should 
be  of  the  same  condition  and  <juality  in  construction, 
as  a  charter  or  other  conveyance  between  party  and 
party,  and  need  not  have  such  a  precise  form  bm  a 
writ  of  judgement ;  and  therefore  that  the  fourth 
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render  was  good^  and  should  invalidate  the  third 
render  as  to  Ihe  1 15  acres. 
1  lUp.  Id  bo.  33.  If  lands  be  rendered  by  fine  to  a  person  and 
his  heirs»  the  lands  are  thereby  immediately  bound. 
And  though  the  person  to  whom  the  render  is  made 
die  before  execution,  yet  his  heir  will  have  the  lands ; 
for  the  fine  having  been  levied  in  the  lifetime  of  the 
parties,  the  lands  are  so  bound  by  it,  that  it  cannot 
be  altered.  And  a  declaration  of  the  uses  of  a  fine 
of  this  kind,  which  is  contrary  to  the  grant  and 
render,  is  void. 


Jennings  7. 
Chauntery, 
Clayt.  94. 
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TITLE  XXXV. 

FINE. 

CHAP.  IV. 

In  what  Courts  Fines  may  be  levied^  and  before  wJiom 

acknowledged. 


I.  Fine$  originaU^  levied  in  all 

Courts. 
4.  Omrt  of  Common  Pleas, 
8.  Of  the  County  of  Lancaster. 

10.  Of  the  County  of  Chester. 

11.  Of  the  aty  of  Chester. 

12.  Of  the  County  of  Durham. 

13.  Of  Great  Sessions  in  Wales. 

14.  Of  the  UU  of  Ely. 

15.  Of  Ancient  Demesne. 

18.  Of  Ciliei  and    Towns  Cor- 


20.  Who  may  take  the  Acknoto- 

ledgement  of  fines. 

21.  Ch.   Just,  of  the  Common 

Pleas. 

22.  Justices  of  Wales. 

23.  Commissioners  under  Writs  of 

Dedimus  Potestatem. 

35.  How  the  Acknowledgement  is 
to  be  certified. 

46.  Itules  of  Court' on  this  Sub- 
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Section  1. 

A  FINE  being  a  composition  of  a  suit  commenced  Fines  origi- 
for  the  recovery  of  real  property,  it  might  origi-  °^*^Jj  ^^^^  , 
nally  have  been  levied  in  any  court  which  had  juris- 
diction to  hold  pleas  of  land.  Accordingly,  it  appears, 
that  in  the  early  ages  of  the  law,  when  courts  were 
more  numerous,  and  their  jurisdiction  moire  extensive, 
than  at  present,  fines  were  frequently  levied  in  the 
lord's  court,  the   hundred  court,  and   the   county  Gilb.  Ten. 
court.     And  in  Dugdale's  Origines  Juridiciales^  92,  Jj^^,^  gj^^ 
there  is  a  record  of  a  fine  which  was  levied  in  the  i^i* 
county  court  of  Nottingham,  in  the  reign  of  King       ^^' 
John. 
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Dugd.  Ori«.  2.  *Fines  were  also  levied  in  all  the  courts  at  West- 
Mad  ^xFbnu  "^^^ter,  and  even  before  the  King  himself,  as  appears 
ADgl.N*364.  from  a  great  number  of  records  which  have  beeiv^ 

published  in  Speknan's  Glossary,  and  by  Dugdale 
and  Madox. 

3.  From  the  time  of  the  appointment  of  justices  in 

eyre,  by  King,  Henry  II*,  fines  were  usually  levied 

before  them,  on  account  of  the  pre-eminence  of  theii* 

Form  AugL    courts    over*  the    county  courts :   and   Madox  has 

9        *  *  '  preserved  several  concords  of  fines  which  are  ex* 

Roll.  Ab.Tit.  pressed  to  have  been  levied  coram  Abbate  de  Evesham f 

Johanne  de  Mtmrnul^  8^.  Justiciariis  itinerantibus. 
Court  of  4.  In  consequence  of  the  fixed  residence  of  the 

p2^"^^  Court  of  Conamon  Pleas  at  Westminster  by  magna 
A  Inst.  99«^    chartOi  fines  were  tlienceforth  usually  levied  in  that 

court;  because  therein  only  could  real  actions  be 
commenced.  However,  if  a  record  was  removed  by 
Writ  of  error  from  the  Court  of  Common  Pleas  into 
the  Couit  6i  King's  Bench,  a  composition  of  the  suit 
might  take  place  there ;  by  which  means  a  fine  miglit 
be  levied  in  that  coifrt. 
2liist.  SIO.       5.  Itis  enB.cted  by  the  statuVddemodolevandi^neSi 

elf  Read.  8  ^^^  ^^^  ®^^  ^  levied  in  the  Court  of  Common 

Pleas,  or  before  justices  in  eyre,  slnd  not  elsewhere  i 
attd  that  a  fine  must  be  levied  at  the  least  before  foui* 
justices  in  tJife  bench,  or  in  eyre,  and  not  otherwise. 
But  Lord  Coke  says,  that  the  latter  part  of  this  statute 
was  repealed  by  the  stat  4  Hen.  VII. ;  so  that  noW 
a  finl^  levied  in  the  Court  of  Common  Pleas,  before 
twb  justi<^'es,  is  considered  to  be  e^ally  valid  as  if  all 
the  Judges  wei'e  present. 

Idem.  6.  An  opinion  is  advanced  by  Lord  Coke,  that  a 

fine  ciLnnot  noW  be  levied,  so  as  to  havt  the  force  of 
a  final  concord,  in  any  court  but  the  Court  of  Com« 
09011  Pleas  i  and  therefore  that  the  King  cannot  uaw^ 
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f  n  contradictioa  to  this  negative  statute,  grant  a  power 
to  h6Id  pleas  tot  the  purpose  of  levying  fines.  He 
seems  also  to  have  been  of  opinion,  that,  since  this 
statute,  fiiie^  cannot  be  levied  in  any  inferior  court, 
unless  the  pHvilege  of  holding  such  dour^  has  been 
confinned  by  act  of  parliament;  But  this  ii  certainly  . 
a  mistake ;  for  fines  may  still  b^  levied  in  inferior 
courts;  ad  will  be  shOMm  in  a  subsequent  part  of^ 
this  chapter. 

T.  The  counties  palatine  of  Lancaster,  Cheater, 
and  Durham,  having  courts  of  their  own,  the  King^s 
ordinary  writs  Ao  not  run  there  ;  so  that  fines  could 
not  be  levied  in  the  Court  of  Common  Pleads  at  West- 
irunster,  of  lands  situated  in  those  counties  ;  but  fine^ 
inav  now  be  levied  in  the  courts  of  those  counties, 
under  the  authority  of  the  following  statutes; 

8.  By  the  Statute  37  Hen.  VIII.  c.  19.  it  is  enact-  Of  thcCoun* 
ed,  that  all  fines  levied  before  the  justices  of  the  faster, 
county  palatine  of  Lancaster,  commonly  called  jus- 
tices of  assize  at  Lancaster,  or  befote  one  of  them, 
of  any  lands,  tenements,  or  other  hereditaments,  lying 
or  being  within  the  said, county  palatine  of  Larl- 
caster,  which  shall  be  openly  read  and  proclaimed 
three  several  days  in  open  sessions,  in  the  presence 
t)f  the  justices  of  assize  at  Lancaster,  or  one  of  therri, 
for  the  time  being,  and  also  that  shall  be  openly 
proclaimed,  in  the  same  manner,  at  the  two  next 
general  Sessions  that  shall  be  holden  in  the  said  coun- 
ty palatine  of  Lancaster,  at  three  several  days  in 
either  of  the  said  two  sessions,  after  such  manner  aiid 
form  as  is  commonly  used  in  the  Court  of  Common 
Pleas  at  Westminster,  sh4ll  be  of  like  force,  strength, 
and  effect  in  Ikw,  to  all  intents,  effects,  constructions, 
and  purposes,  as  fines  levied  in  the  Court  of  Common 
Picas. 

\ou\.  I 
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• 

]  wik.R.         9r  If  a  fine  is  found  by  verdict  to  havB  been  levied 
^7d.  before  the  jastices  of  the  county  palatine  of  Lan- 

caster, without  finding  who  thoee  juAicea  Weres  and 
whether  they  had  power  to  take  fines  or  no(^  the 
Court  will  presume  them  to  be  such  justices  as  have 
power  by  statute  to  take  &ies  in  the  county  palatine 
&f  Lancaster,  if  the  contrary  does  not  appear, 
or  the  CouQ-'  10.  By  the  statute  S  &  3  Edw.  VL  c.  28«  it  is 
ly  of  Cheater,  enacted,  that  all  fines  levied  or  acknowledged  befbt^i^ 

the  high  justice  of  t&e  county  palatine  of  Qiester, 
or  before  the  deputy  or  lieutenant  jsistice  there,  of 
any  landsy  tenements,  or  other  hereditaments,  lying 
or  being  within  the  said  county  palatine  of  Chester, 
iVhich  shall  be  openly  read  and  proclaimed  three  seve- 
ral days  in  the  open  sessions,  in  the  presence  of  the 
justice  of  the  said  county  palatine  of  Chester^  or 
before  the  deputy  or  lieutenant  justice  there,  at  the 
same  sessions  that  the  same  fine  shall  be  engrossed, 
and  also  that  shall  be  openly  read  and  proclaimed  in 
the  same  manner  at  <^e  two  next  general  sessionf 
that  shall  be  holden  in  the  said  county  palatine  of 
Chester,  next  after  the  levying  and  engvossing  aucb 
Une,  at  three  several  days  in  either  of  the  said  two 
sessions,  after  such  mannbr  and  form  as  is  commonly 
used  in  the  King's  Courts  of  Common  Pleas  al  We9t- 
nrinster,  shall  be  of  like  force,  strength,  and  e£fect  iu 
law,  to  all  intents  and  purposes,  as  fines  duly  levied 
with  proclamations  before  the  King's  justices  o£  his 
Common  Pleas. 
Of  the  City        1 1.  By  tlie  statute  43  Eliz.  c.  15.  S  3*  it  is  enacted^ 

tihat  it  ^all  and  may  be  lawful  to  and  for  all  persoo% 
upon  any  original  writ  or  writs  of  covenanti  or  any 
other  original  writ  or  writs,  whereupon  fines  have 
been  usually  levied,  to  be  pur^jiased  out  of  the  Court 
of  Exchequer  within  the  county  palatine  of  Chester^ 
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fetomable  before  the  mayor  of  the  cily  of  Chester 
in  the  Portmoot  Court,  to  be  holden  within  the  said 
dtj^  to  levy  any  fine  or  fines  of  any  lands^  tenements, 
or  hereditaments,  lying  or  being  within  the  county  of 
the  city  of  Chester,  before  the  mayor  of  the  said 
cttyt  in  the  said  Portmoot  Court,  in  such  manner  and 
form  as  fines  may  be  levied  before  the  high  justice 
«f  the  county  palatine  of  Chester;   and  that  the 
mayor  of  the  said  city  shall  have  full  pbWer  and 
authority  to  receive  and  record  all  aiid  every  such 
fine  and  fines ;  and  that  all  and  every  suth  fine  and 
fines  which  shall  be  so  levied,  and  which  shall  be 
^ip&Af  read  and  {irodaimed  before  the  mayot  of  the 
said  city,  in  the  said  Portmoot  Court,  once  at  th^ 
same  court  day  that  the  said  fine  shall  be  engrossed, 
and  omte  at  every  of  the  liine  next  court  days  of 
Portmoot  next  after  the  levying  and  engrossing  of 
anch  fine,  atiall  be  of  like  force,  strength,  and  effect 
in  law,  to  all  intents,  constructions,  and  purposes,  as 
fines  duly  levied  with  proclamations  before  the  said 
high  justice  of  Chester. 

12.  By  the  statute  5  £liz.  ci.-  S7.  it  k  etlacted,  that  Of  dig  Coun- 

an  fines  levied  before  the  justice  or  justices  of  the  hraf^""^" 

county    palatine  of  Durham,  for  the  time  being, 

authorized  for  that  purpose,  of  any  lands,  tenements^ 

er  odier  hereditaments,  lying  or  being  within  the 

•aid  county  palatine  of  Durham,   which  shall  be 

mp&aiy  read  and  proclaimed  two  several  days  in  the 

open  sessions,  in  the  presence  of  the  justices  of  assize 

at  Durham,  or  one  of  them,  at  the  same  sessions  that 

the  same  fine  shall  be  engrossed,  and  also  that  shall 

he  openly  read  and  proclaimed  in  the  same  manner 

ait  the  two  next  general  sessions  that  shall  be  holden 

m  the  conn^  palatine  of  Durham  next  after  the 

levying  or  engrossing  of  such  fine,  shall  be  of  the 

I  2 
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same  fof ce,  strength,  and  effect  in  law,  to  all  intents 
and  purposes,  as  fines  duly  levied  with  proclainations 
before  the  Queen's  justices  of  the /Common  Fleas  at 
Westminster. 
Of  Great  Ses-  13.  Upon  the  reduction  of  Wales,  courts  of  justice 
\i?i5es?         ^^^^  erected  there,  in  which  all  pleas  of  real  and 

personal  actions  were  to  be  held}  and  fines  of  lands 
^tuated  there  are  levied  in  those  courts  under  the. 
authority  of  the  statute  34  &  35  Hen.  VIIL  c.26.  §  41., 
by  which  it  is  enacted,  that  all  fines  levied  before  the 
justices  of  Wales,  of  lands,  tenements,  and  heredita- 
ments situated  within  their  jurisdiction,  with  prqcjar 
itiations  made  the  same  session  that  the  said  fine 
shall  be  engrossed,  and  in  the  two  other  great  sessions 
then  next  to  be  holden  within  the  same  county,  shall 
be  of  die  same  fortee  and  effect,  to  all  inteots  and 
purposes,  as  fines  levied  with  proclamations  be  of^^^ 
that  be  levied  before  the  justices  of  the  Commoi^ 
Pleas  of  England. 
ottheislcof  14.  The  Isle  ofEly  is  a  royal  franchise;  the  bishop^ 
^*3^*  having,  by  a  grant  from  King  Henry  Lyjura  regoBa^ 

4  Inst.  ^20.   vrhereby  he  exercises  both  a  civil  aiid  criminal  juris- 
diction ;    aild  therefore  fines  are  levied  in  a  court 
held  by  the  bishop's  justices,  of  ali  lands  situated 
within  that  franchise. 
Of  Ancient         15.  It  has  been  stated,  that  tenants  in  andent 
DfsT^c°3       demesne  could  not  sue  or  be  sued  foF  their  lands  iij. 
i  13.  the  King's  courts,  but  bad  the  privilege  of  having 

justice  administered  to  them  in  the  court  of  the 
manor  by  writ  of  droif  close^  directed  to  the  lord  of 
the  manor  whereof  the  lands  were  held. 
2  inst.  ^\z.       16.  In  consequence  of  this  privilege,  no  fine  can  te 

levied  in  the  Court  of  Common  Pleas  at  Westminster 
of  lands  held  in  ancient  demesne ;  for  that  would  bet 
a  wrong  \x>  the  lord  of  whom  the  lands  were  holden^ 
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^s  they  would  by  that  means  become  frank  fee,  and 

not  impleadable  in  his  court.     But  as  sudb  tenants 

• 

were  allowed  to  prosecute  actions  in  the  co^rt  pf 
the  manor,  they  were  also  permitted  to  comppiu^d 
their  suits  there ;  by  which  means  fines  have  at  all 
times  been  levied  of  lands  held  in  ancient  demesne, 
upon  little  writs  of  right  close,  in  the  court  of  the 
manor. 

17.  It  was  found,  by  special  verdict,  that  the  lands  Hunt  v. 
in  question  were  held  of  the  manor  of  Wormelow,  galk.  339. 
which  was  de  antiqud  dominico  coronce  domni  regis  et  Com.  R.  95. 
mUecessortm  stummi^  impleadable  in  the  court  of 
the  manor  per  parovm.  breve  de  recto  claziso,  coram 
^eneschaUo  sectatoribus  et  domesmen  ejusdem  maneriiy 
sive  eorum  locum  tenent.  et  attomat  And  that  upon 
writs  of  right  close,  fines  had  been  time  out  of  mind 
levied,  and  leviable  in  the  same  court.  Th^t  Thomas 
Ouilly  m  was  seised  in  tail  of  the  $aid  land^,  and  being 
so  seised,  in  S2  Cha.  I.  a  fine  was  levied  in  the  said 
court,  secundum.consuetud.  prcedict.,  before  A.  B.  locimi 
ienenL  W.  Kyrle  serieschalU  et  R.  attomat.  J.  S.  <§•  JV.at- 
iomat,  J.  N.  ad  tunc  sectator*  et  domesmen  yiisdem 
curia*.  Then  the  fine  was  set  forth,  which  appeared 
to  have  been  levied  before  the  attomies  of  the  suitors, 
in  pladto  conventionis  secundum  consueiudinem  manf- 
riifSfC. 

It  was  determined  by  Lord  Holt  and  the  other 
Judges,  that  a  fine  might  be  levied  of  lands  held  in 
ancient  demeisne,  in  the  .court  of  the  manor,-  though 
it  was  not  a  court  of  record ;.  because  it*  was-  but 
agreeable  to  the  power  of  that  court  in  other  ii^- 
stances,  for  they  might  proceed  to.try  the  mise  joined  l>yer,  iilh. 
in  a  writ  of  right  close,  which  was  of  a  higher  nature 
than  a  fine ;  whereas^  in  all  other  inferior  courts,  on 
the  mise  joined,  the  cause  must  be  removed^  into  the 

13 
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FitzJ^.B.i2.  Court  of  Common  Pleas  by  recifr^aru.  And  tibe 
aKite»  f  5.  statute  18  Edw.  I.  de  modo  levandij^nes,  was  but  de- 
claratory of  the  common  law,  and  was  made  to  recti- 
fy a  mistake,  that  fines  Were  levii^ble  in  inferior  cports, 
upon  bill^  or  plaints,  which  could  rxot  be,  either  by 
grant  or  custom,  by  reason  of  the  negative  words  of 
that  statute.  But  this  did  not  extend  to  courts  4>f 
ancient  demesne,  for  then  the  staL  18  jEdw.  I.  would 
make  fines  of  those  lands  leviable  in  the  Court  of 
Common  Pleas  ;  which  was  not  the  case ;  istich  iioes 
infra,  c.  14*    being  reversible  by  the  lord.    So  th^  tenants  in  aiir 

cient  demesne  would  be  upder  a  double  disadvantage  ; 
for  0.  fine  could  pot  be  levied  of  their  lands  in  imy 
4Bro.  Ca.in  court    Tbis  judgement  was  affirmed  by  the  House 
'"'"•''-       ofLordsl'    '  ,    ..  ..-^        f 

Of  Cities  and  18.  Fines  may  be  jievied  in  the  courts  of  pties  anc| 
ToTOa?^^  corporate  towns,  where  such  courts  have  power  tp 
Form.  Ang.  hold  pteas'of  land*  Thus,  Madox  has  published  a 
No  ^79. 394.  record  of  a  fine  levied  in  the  town  coiirt  of  the  city 

of  Coventry,  before  the  mayor  and  bailifis;  and  also 
a  fine  levied  in  the  coUrt  of  Fordwidc,  to  which  Kii^ 
Henry  VIII.  wai  a  party.    ^  •    ^ 

' '  A  fine  of  this  kind  is,  however,  void,  and  may 
,  he  reversed,  unless  it  appear  ^at  the  coiirt  had  a 
power  of  taking  fines.  *'- 
Waring  V.         19.  In  i  writ  of  error  to  reverse  a  ^ne  levied  in 
Qro^EOiJ^li.  Shrewsbury,  before  Ittie' bailifis  diere,  the  first  lerror 
laissigned  Was,  that  it  did  not  appear  they  had  may 
Authority  to  take  &ies ;  and  fl^ey  cbUld  not  have  it 
by  prescription,  or  by  genend  words  in  the  King^ 
grant.  "   ' 

The  Court  s^d,  the  4ne  wds  void ;  it  not  appeilr* 
ing  by  what  authority  it  was  levied;  for  it  was  in 
derogation  of  the  Crown,  and  of  its  profits  fro  Utrnir 
fmcomcitkmdk 
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90.  With  raipept  to  the  persons  who  m^y  take  the  Who  may 
acknowledgement  of  fines,  it  appears  that  originally  knowle^er^ 
those  who  were  desirous  of  leviring  fines,  acknow-  '"^"^  ^ 
ledged  the  concord  in  person,  in  open  court    And 
finn  are  still  firequently  acknowledged  in  die  same 
nuuraet ;  the  parties  appearing  personally  at  the  bar  • 
df  the  Court  of  Common  Pleas,    l^ut  fines  may  s^so 
be  acknowledged  ont  of  court 

3X.  The  Lord  Chief  Justice  of  the  Court  of  Com-  chief  Ju»itic^ 
utoB  Pleas  may  abne  take  the  aeknonrledgement  of  a  ^  the  Com- 
ftoe  out  of  court ;  a  privilege  peculiar  to  that  office^  ^^  ^^^  ^ 
and  which  seems  to  be  derived  from  custom  and  2  Inst.  5 12. 
usage ;  for  it  does  not  appear  that  this  power  is  given 
by  any  statute^.    But  if  the  Lord  Ch.  J.  of  the  Court  Dyer,2206^ 
of  Common  Pleas  be  a  party  to  the  writ,  he  cannot  * 
take  the  acknowledgement  of  the  fine,  quia  judex  in 
propria  causa.     A  rule  which  extends  to  all  othe^ 
judges  and.  commissioners* 

^  By  liie  statute  34  &  35  Hen.  VIIL  c.  26«  §  40.  jx^si^m^^ 
it  is  enacted^  that  fines  shall  and  may  be  taken  befinre  ^<^^^- 
the  juslioes  of  W|des»  of  lands,  tenements,  and  here- 
ditam^its  situated  vrithin  their  jurisdiction,  by  force 
of  thdff  general  commission,  withoul^  any  wril^  of  de^ 
dSmtf  potestatem  to  be  sued  for  the  same^  in  like  man- 
ner and  form  as  is  used  to  be  taken  before  thi^  Kin^s 
Chirf  Justice  of  the  Common  Pleas  in  England* 

28«  The  fS^Ai  inconvenience  of  compelling  old  and  Commissioo^ 
iafinn  fMraona  to  tmvel  from  the  most  remote  parts  o£  ^ri^'^f/i^ 
tlie  liii^pdom  to  Westminster,  produced  a  regulation  dimus  Potes- 
which  is  usually  called  the  statute  of  Carlisle,  but  ^^™* 
wJbjdlf  in  £m^  is  a  writ  addressed  by  Edw»  11.  to  the  15  ^^^  jj. 
ju4ge%  for  their  govemoient  in  taking  the  apknow- 1  iAst.512. 
l^Ageimxit  qS  fines.    It:  ordains,  that  all  parties  who 
woqld  atdmowisd^e  or  render  their  rights  or  tener 
ments  to  another  by  fine,  should  appear  personally 

14 
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before  the  justices,  so  that  their  age,  idiocy^  or  any 
other  defect,  might  be  judged  of  by  tfaepit  '*  Pro- 
n^i4ed  notwithstanding,  that  if  any  person  be,  by  age 
or  impotence,  deprepit,  or  by  casualty  so  oppressed 
and  withholdeti,  that  by  no  means  he  is  able  to  come 
before  you  in  our  coyrt,  then  in  such  x^ase  we  will 
that  two  or  mon^  of  you,  by  assent  of  the  residue  of 
the  bench^  shall  go  unto  the  party  so  diseased,  and 
.shall  repeivie  his  cogoizance,  upon  that  plea  and  form 
of  plea  that  he  hath  in  our  court,  whereupon  the 
same  i6ne  ought  to  bav^  been  lev;ied ;  and  if  there  go 
but  oQei,  he  shall  take  with  him  an  abbot,  a  prior,  or 
a  Jcnight,  a  man  of  good  fame  and  credit,  and  shall 
certify  you  thereof  by  the  record,  so  that  all  thing? 
incident  to  tlie  same  fine  being  examined  by  him  or 
them,  the  same  fine,  acpoi  ding  to  our  former  ^rdi> 
njincc^  may  be  lawfully  levied." 

24.  In  consequence  of  this  regulation,*  a  special 
commi$aion  issues  out  of  the  Court  of  Chancery,  called 
a  )vrit'of  dedknus  potestaiem,  directed  to  a  certain 
liiunber  of  commissioners,  reciting,  that  a  writ  of 
covenant  is  depepdipg  before  the  Justices  of  the 
CQurt  of  Common  Pleas,  between  certain  persons 
therein  namedf  wha  a^e  incapable,  firom  'infirmity,  of 
appearing  personally  before  the  court,  and  authoriz- 
ing  the  commissioners  to  take  the  acknowledgement 
pf  the  fiaid  parties  concerning  the  mattez:s  contained 
in  the  writ ;  and  directing  them  to  certify  sujch  ac- 
knowledgement, under  their  hands  and  seals,  to  the 
<!!ourt  of  Common  Pleas^ 
ante  §  11/       ^*  I^  1^^  ^^1^  stated,  that  by  the  statute  43  J)liz. 

fines  may  be  levied  in  the  court  of  the  coufity  of  the 
city  of  Chester.  ^  By  the  5th  secticm  of  that  Btatyte 
it  is  enacted,  that  upon  all  original  writs  purchased 
out  i)f  the  Couft  of  Exchequer  of  the  coymty  o^ 


Tiik  XXXV.   Fine.  Ch,  iv.  S  «5r-27^  1^^ 

Chester,  for  the  levying  of  any  fine  or  fines  vrithin 
the  city  of  Chester,  the  mayor  of  the  said  city  for  the 
tinie  heing  shall  havie  full  power  and  authority  to 
award  and  send  forth  ^uqh  li^:e  writ  or  writs,  process 
or  precepts  pf  dedimus  potestatem,  to  any  two  or  more 
sufficient  persons,  authorizing  them  tp  receive  and 
take  th^  ac|i:npwledgem9qt  of  such  person  or  persons 
as  ^all  be  willing  to  levy  such  fine  or  fines,  and  by 
reason  of  ^sicicness  or  other  reasonable  impediment 
cannot  come  in  person  before  the  said  mayor  to  make 
such  acknowledgement. 

26.  The  statute  of  Carlisle  only  gives  authority  to  Co.  Read.  9, 
two  of  the  justices,  or  to  one  of  them,  attended  by  ^^  * 
an  abbot  or  knight,  to  take  the  acknowledgement  of 
fines.  But  notwithstanding  this  restriction,  writs  of 
dedimus  potestatem  were  frequently  directed  tQ  persons 
(^inferior  quality ;  from  whence  many  abuses  arose# 
which  gavie  rise  to  a  rule  of  court  made  in  48  Eliz.,  ^^'^'  ^^* 
by  wfaidi  it  was  ordered,  that  no  writ  pf  dedimus 
potestatem^  directed  to  commissioners  to  take  the 
acinowledgement  of  any  fine,  should  be  received  or 
recorded,  unless  the  acknowledgement  was  tal^^i  by 
aOme  of  the  Justices  pf  the  one  Bench  or  oth^,  pr 
Batons  of  the  £^chequer,^or  Serjeants  at  law,  or 
kni^t  inrhp  was  of  the  quorum.  Custom,  howeyeff 
SO  fyi  prevfdled  against  the  positive  authority,  bpth  of 
the  statute  and  pf  this  rule,  that  although  fk  knight 
was  always  pamed  in  ^  writ  ci  dedmus  potestaienh  yet 
he  «ldPm  ^as  one  pf  those  who  Jtook  the  acknpw- 
ledgement  of  a  fine. 

9n.  The  judges  of  assise  may,  in  their  circuits,  per  Dyer,  224  h^ 
cmtuetu^^kiem  regm^  take  the  aclaiowledgement  of       *    '' 
finest  .without,  any  writ  of  deJ&mu  potestatem)  on 
account  of  th6  great  confidence  irfaich  thfe  law  places 
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in  their  judgetneot  md  integrity.*    in  such  caies^ 
however,  a  wrk  of  fkdknus  poteskMm  ought  to  be 
sued  out,  bearing  4ate  before  the  acknowledgement 
t^f  the  fine  i  akhough,  U  the  wjrit  of  dedimui  patesk^ 
tern  be  tested  after  the  date  of  the  ackno«4edgementf 
still  the  fine  will  be  supported. 
Argenton  t.       28.  A  writ  of  enror  was  brought  to  reverse  a  fine, 
Cro.  Bliz?     ^^  ^^  ^^^^^  assigned  was,  that  i^  appeared  upon 
375.  record  that  the  acknowljedgbment  ei  the  fine  wa^ 

taken  by  Chief  Baron  Manwood,  on  the  27th  of 
March,  and  the  writ  of  covenant  and  dedbws  potest 
Mem  were  tested  on  the  9th  of  April,  so  that  the 
jscknowledgement  was  taken  without  any  authority ; 
and  by  the  statute  33  Eliz,  the  diiy  of  the  acknow- 
ledgement ought  always  to  be  eertKed;  but  the 
Court  over-ruled  this  objection,  9|tying,  it  was  good 
€nough,  and  that  otherwise  they  s|iould  reverse  many' 
nnes* 
1  Boi.icPuL     f9f  By  an  ordtsf  pf  the  Court  of  Common  Fleaet 
madeitt  Midiaefanas  term,  89  peo.  III.,  reciting,  that 
the  Lord  High  GhanceBor  had  been  pleased  to  dkect 
HbBt  no  writ  of  dedimus  paiestatemp  to  be  executed  in 
fiiglaa^  should  issue  imder  the  gnMit'8eal»  directed 
to  any  persons  eseept  the  judgesi  serjfsants  at  law, 
bacristttB  of  five  yearn  standing,  or  8<rficftors  or  attor<» 
met  of  s^me  of  tbe'eoiirto  itt  Westminsfeer  Halt,  the* 
Ju^pes  of  theComt  of  Sesumi  and  £xoheqtier>  advo- 
cates and  deiks  to  the  signet  of  five  j^ears  tftand&ig 
m  Seodand }  it  is  ordered^  that  from  and  after  the 


?62 


-^JU 


^  There  is  a  petidoD  in  tbeRoDs  of  Parliament,  28  EdUr.  lU, 
No.  Mi  fbi.  2»  p.  2Sl  •  from  CheOoraraons  bejoodTreat,  praying  tha| 
iijBitics^of  aneorihe  ofthsrlMnckahedAcmBS  twwaadhyBarittta 
iluar  coua^,  tp  uipf  ihf^adp^ipjd^lgnneat  of  fipsi^ 
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kist  day  of  llie  said  Michahnas  term,  no  fine  tiaHl  be 
suffered  to  pas^,  unless  the  caption  of  such  fii;Le  be 
befcMfe  OTC  of  ibe  jastices  or  barons  of  his  Majesty's 
courts  of  record  in  Wes^in^er  Hall,  or  one  of  the 
Serjeants  at  law»  unless  an  affidavit  be  made  and  filed^ 
stating,  that  the  commissioners  taldng  the  same  are, 
to  the  best  of  tiie  deponent'^  information  and  belief, 
cidier  barristers  of  five  year^  standiipg,  or  sQlicitors  in 
some  of  :l3ie  comrts  in  'Westminster  HaU,  the  Judge* 
of  the  Court  or  Session  and  Exchequer^  or  advocates 
and  deiks  to  the  «^gnet  of  fiy^  yeai;p  standing  in  Spot* 
4aa4 

do.  It  is  the  duty  of  sJl  those  :ivho  are  appointed 
coQimissibners  in  a  writ  jof  dedmus  potestatem^  to  in- 
form themsdves,  bj  m?an8  cf  some  people  of  credit^ 
that  the  perso«9  who  acknowledge^  fine  before  them 
are  really  the  parti$9  pamed  in  jthe  origindl  writ. 
They  riiould  alsoj^e  ^jpxtremejly  attentive  in  examining 
w^ietiier  lliere  be  any  married  w'oman,  infant,  idept, 
or  lunatic,  among  tiie  parties  to  the  fine ;  as  they  are 
liibie  io  be  sevi^ely  puni^ied  by  tiie  Court  of  Com- 
mon Iteas  fpr  mty  fraud  or  wjSftd  neglect  in  the  exe«  Feud's  Ctse, 
cation  of  their  office.  lFreem.78. 

Ai^ough  "the  wr\t  of  detSmus  polcstatem  stiU 
appears  to  be  granted  V^^  ^  suggestion  of  infirmity 
m  the  parties,  yet  ^ucb  suggestion  is  ^ddom  true; 
die  iwiib  being  usually  objbsined  to  save  the  expend 
or  inconvenience  of  a  Jotuney  to  Westmins|;er ;  or  - 
for'jSte  purpose  of  levying  a  fine  in  vacation  time. 

Si.  The  writ  of  dedmus  potesfatem  recites,  that  Co^mi.  9. 
a  writ  of  covenani  is  depending  between  the  parties,  333. 
and  ^er^fbre  should  bear  date  after  the  writ  of 


'0fc  'A  writ  of  f^rrar  was  brought  to  reverse  a  fine  Oobam  t, 
levied  ft  Owrt^r,"  because  the  teste  of  the  writ  of  ^^"^^ 
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Cro.  Bliz.      dedmus  potestatem  was  prior  to  that  of  the  writ  of 
Vide  13  vin.  covenant ;  and  it  was  held  to  be  a  manifest  erron    . 
Ab.333.  53.  But   if  the  writ   of  dedimus  potestatem  be 

telBted  on  the  same  day  with  the  writ  of  covenant, 

the  fine  will  be  good* 
Arundel  y.        34.  A  writ  of  eiTpr  was  brought  to  reverse  a  fine, 
Cro^EUs.      ^^  ^^  ground  that  the  writ  of  dedimus  potestatem 
^77.  was  tested  the  same  day  with  the  writ  of  covenant  ( 

which  was  contended  to  be  erroneous,  because  the 

•  _ 

writ  of  dedmus  potestatem  recites  that  the  writ  of 
covenant  is  depending,  whereas  the  writ  of  covenant 
could  not  be  said  to  be  depending  until  its  return. 
The  Court  was  of  opinion  that  this  was  no  error, 
for  the  writ  of  covenant  inight  be  said  to  be  depend- 
ing immediately  on  the  purchase  of  it  ^  and  if  a 
stranger  should  buy  the  land  before  the  return  of  the 
writ,  of  covenant,  it  would  be  champerty. 

Actooi!  ^^'  ®y  ^®  statute  23  Eliz.  c.  3.  %  5.  it  is  enacted, 

ledgement  is  *^  That  every  person  that  shall  take  the  knowledge 

of  any  fines,  or  shall  certify  them,  shall,  with  the 
certificate  of  the  concord,  certify  also  the  day  and 
year  wberein  the  same  was  knowledged.  And  that 
no  clerk  or  officer  shall  receive  any  writ  of  covenant 
whereupon  any  fine  is  to  pass,  unless  the  day  of  the 
knowledge  of  the  same  fine  shall  appear  in  or  by  such 
tertifiqate;  upon  pain  that  eveiy  clerk  that  shaU 
receive  any  such  writ,  shall  forfeit  for  every  time  that 
he  shall  so  offend,  the  sum  of  five  pounds. 

36.  If  the  commissioners  in  a  writ  of  dedimut 

,  potestatem  refuse  to  certify  the  aeknowledgement  of 

Fiu.  N.  Br    a  fine,  pursuant  to  this  statute,  within  twelve  months^- 

a  certiorari  may  be  awarded  against  them,  reciting 
the  substance  of  the  writ  of  dedimus  potestatemr^n^ 
the  acknowledgement  of  the  fine,  and  commanding 
^hem  to  certify  it  j  and  in  case  pf  theic  refusal,,  an 


to  be  cer- 
tified. 


146. 
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afias^  jSLpluries,  and  an  attachment,  will  jfisu^  against 
tlicm* 

d7«  If  the  commissioners  die  before  they  have  ld^i^« 
certified  the  acknowledgement  of  a  fine,  their  execu- 
tors must  certify  it  upon  a  certiorari ;  and  in  case  of 
their  refusal,  the  same  process  lies  against  the^i^  as 
against  the  commissioners. 

38.  If  a  person   has  several  writs  of  covenant 
depending  against  several  persons  in  difierept  coupties^  ^^*"'  ^^'^^ 
he  may  have  a  writ  of  decUmus  potestatem  directed  to 
commissioners,    to    take    their    ackngwledgementu 
severally. 

sg.  If  a  writ  of  dedimus  potestatem  be  directed  to  Downes 
two  persons  jointly,  and  only  one  of  them  tidces  the  croJ^zl^ 
acknowledgement  of  the  fine,  it  ^rill  be  erroneous.    240. 

40.  A  writ  of  dedimus  potestaiem  was  awfirded  to  Anon.  Cro. 
take  the  acknowijedgement  of  four  persons  .to  the  ^**'^^^* 
same  fine.    The  commissioners  returned  the  acknow«- 
ledgement  of  three  of  the  persons  pnly^    The  Court 
T^splyed  that  the  fine  should  pass,  as  against  the 

three  persons  who  had  acknowledged  it ;  and  thi^t 
\kff  name  of  the  fourth  person  should  be  erased  put 
of  the  writ  of  covenant  and  dedimvs  poteftateni. 

41.  It  was  resolved  in  the  same  case^  that  if  -^ 
writ  of  dedimus  potestaiem  be  awarded  to  t^ke  thff 
acknowledgement  of  three  persons  to  the  same  fine^ 
the  coinmissioners  need  not  take  the  acknowledge^ 
ment  of  all  the  three  persons  at  the  same  time,  but 
may  take  the  acknowledgement  of  one  of  them  at 
one  time,  and  of  another  at  another  time. 

,  42«  AU   the    acknowledgements   mu3t  .^however 
appear  on  the  same  parchment,  otherwise  the  fine  \ySl 
not  be  allowed  to  pass. 
.43,  A  writ  of  dedimus  poteslatem  had,been  directed  5f^^**  ^* 

Phdps. 

tff  conunisBioners,  -to  tajce  the  ackn^ydf dgeoai^nt  jo^  3  bos.  &  Fui. 

"  '  366. 


Iff6 
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mne  peiMtis. .  The  commiMdiiers  took  the  adcnow- 
ledgement  of  six  out  of  the  nine  persons  on  one  piece 
of  parchment,  and  of  the  remaining  three  upon  anothar 
piece  of  parchment ;  which  mode  of  taking*  the 
acknowledgements  was  objected  to  by  the  officers. 

On  a  motion  that  the  fine  might  pass»  Mr.  Justice 
Heath  said,  that  these  separate  acknowledgements 
would  not  warrant  a  joint  judgement;  and  the  motion 
was  refused. 

44.  A  fine  will  not»  however,  be  reversed  for  any 
trifling  error  or  mistake  in  <lie  return  made  by  the 
commissioners  under  a  writ  of  dedhmu  potestatem. 

45»  A  writ  of  error  was  brought  to  reverse  a  fine 
taken  by  commissioners,  because  upon  the  back  of 
the  writ  of  dedimui  patestatem  it  was  stated  thus ;— ^ 
EaecuHo  istim  h'evU  patet  m  quodam  panelh  huh  h^ 
mrnexo.  But  all  the  court  held  it  was  matter  of  form^ 
and  not  material ;  fbr  although  it  be  not  properiy 
ttid  to  be  a  pannel,  yet  a  pannd  and  a  schedule  are 
all  one  in  siflMtance^  and  no  cause  to  reverse  tiie 

fine* 

46.  By  a  rule  of  the  Court  of  Common  Pleas,  made 
tUsVttl^^  in  HiL  IS  Geow  L  it  was  directdd,  that  no  fine  ae* 

knowledged  before  commissioner*  should  be  allowed 
to  pass,  uidess  some  parson  who  was  present  when 
die  fine  was  acknowle(%ed  should  appear  personally 
before  the  Lord  C3i.  J.  of  the  Court,  and  be  examined 
npon  oath  touching  the  execution  thereof. 

TMs  rule  having  been  found  by  experience  to  be 
attended  with  inconveniences,  and  not  haviia^ 
answered  the  good  purposes  for  which  it  was  intended^ 
the  Court  made  the  following  niles; 

47.  Hil.  17  Geo.  11.  <<  That  instead  of  an  oath 
made  vwd  voce  of  the  due  acknowledgement  of  fines» 
an  affidavit  in  writing  on  parchment  shall  be  made 


Rules  of 
Court  on 


Wilson,  85. 
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And  annexed  to  evety  fine,  in  whiqh  the  person  making 
the  wine  shall  swear  that  he  knew  the  parties  acknow- 
led^g  such  fine ;  that  the  same  was  duly  signed  and 
acknowledged ;  that  the  party  or  parties  acknowledg-^ 
iflg^  and  also  the  commissioners  taking  the  same^  were 
of  full  age  and  competent  understanding ;  that  the 
feme  coverts  (if  any)  were  9QleIy  and  separately  ex- 
an)ined  apart  from  thejir  husbands^  and  freely  and 
voluntarily  consented  to  acknowledge  the  same ;  and 
that  the  cogni^or  or  cognizors,  and  every  of  them, 
knew  the  same  to  be  a  fine  to  pass  his^  her,  or  their 
estate  or  estates :  which  fine,  together  with  such 
affidavit  annexed,  shall  be  transmitted  to  the  Lord 
Chief  Justice,  or  some  other  Justice  of  this  Court» 
for  his  aSocatur  thereoui  and  such  aiQSdavit  shall  remain 
uinexed  to  such  fine,  and  be  left  with  the  same  in  the 
proper  office:  axid  it  is  ordered  that  every  such 
affidavit,  except  where  the  persons,  at  the  time  of  their 
acknowledging  the  fine,  are  in  Ireland,  or  some  other 
parts  beyend  the  se^^,  shall  be  made  by  some  attorney 
of  the  courts  of  Westminster  Hall.'^ 

48.  Hihury  ^Qi^itJ  Geo.  IL  <'  It  is  ordered,  that  Wilson,  89. 
in  the  affidavits  made  in  pursuance  of  the  preceding 
rule,  the  person  or  persons  so  making  the  same  shaU 
swear  that  the  fine  was  duly  signed  and  acknowledged 
t^KMi  the  day  and  year  mentioned  in  the  caption; 
sod  if  tb^ere  be  any  rasure  or  interlineation  in  tha 
l>ody  or  caption  <)f  such  fin^  that  such  rasure  or 
interlineation  was  made  brfore  the  party  or  parties 
signed  the  said  fine,  and  before  the  caption  was  signed 
by  the  conunissioners.*' 

49.  A  fine  was  taken  before  Prentice  an.  attorney,  Say  ?. 
andj^atice  a  t^desman,  as  c6mmissionerB.   Prentice  s^ies  2\7. 
the  attorney  died  without  making  the  proper  affidavit 
of  the  acknowledgenjent  of  the  fine.     One  of  the 
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<{^ognizors  became  a  bankrupt)  absconded^  and  did 
not  surrender  within  the  42  days,  as  required  by  the 
statute.  The  fine  was  ordered  to  pass,  on  an  affidavit 
of  the  due  acknowledgement  of  it  by  Prentice  the 
tradesman ;  notwithstanding  the  general  rule  requir- 
ing such  affidavits  to  be  made  by  attomies. 

50.  Where  fines  have  been  acknowledged  oat  of 

the  kingdom,  the  Judges  have  also  remitted  the 

strictness  of  these  rules. 

Fleetwoods.      51.  The  Lord  Ch.  J.  assisted  by  Mr.  Clive,  made 

StT    219    ^  order  that  a  fine  should  pass  as  to  two  of  the 

cognizors,  ccmsidering  the  particular  circumstances  of 

^      the  case,  notwithstanding  the  same  was  not  signed  by 

them.    One    of   the  commissioners  attended    and 

made  oath  that  the  fine  was  duly  acknowledged  before 

him  and  another  commissioner  at  Naples ;  that  the 

parties  weite  of  full  age  and  good  understanding ; 

that  the  married  woman  was  examined  apart  from  * 

her  husband,  and  freely  consented.     The  fine  being 

taken  from  persons  beyond  seas,  it  was  not  within  the 

order  of  the  Court,  requiring  an  affidavit ;  and  the 

signing  of  a  fine  by  the  cognizors  was  not  absolutely 

becessary, 

Heathcockv.     53.  Two   fines   taken   at  Hamburg,  whet^  the 

Kara(M'^2i7.  cognizors  resided,  were  ordered  to  pass  by  all  the 

four  Judges,  upon  an  affidavit  by  a  commissioner  of 

the  due  execution  of  each  fine,  sworn  before  a  clerk 

in  the  Chancery  of  the    city  of  Hamburg;    and 

authenticated  by  his  certificate  or  attestation,  as  a 

notary  public. 

Setonv.  5S.  A  fine  was   taken   at  Edinburgh,  and  was 

^'madc!  R.    ^^^*^  ^^  every  respect,  except  that  it  was  not  ac- 

880.  knowledged  in  the  presence  of  an  attorney  of  any 

of  the  courts  of  Westminster  Hall,  who  m^t  have 
made  the  usual  affidavit  of  its  ha\ang  been  duly 
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taken.    An  affidavit  was-  made  by  Setbn,  the  plaintiff, 

that  there  was  no  such  attorney  in  or  near  Edinburgh. 

And  the  Court,  on  the  motion  of  Serjeant  Davy, 

who  cited  the  case  of  Say  v.  Smith,  allowed  the  ante,  §  49. 

fine. 

54.  The  notarial  certificate  required  in  the  case  of 
a  fine  acknowledged  in  a  foreign  country,  must  be 
under  seal.  A  defect  iii  this  particular  cannot  be 
supplied  by  proof  of  the  hand-writing  of  the 
cognizors. 

55.  Henry  Count  Bourbell  and  Mary  his  wife,  the  Cmtteuden 
conuzors  in  the  fine,  were  resident  in  France,  and  the  ixaunt.  144. 
acknowledgement  was  taken  before  commissioners 

in  that  country ;  the  affidavit  of  the  due  taking  pur- 
ported to  be  sworn  before  the  mayor  of  the  city  of 
Neufchatel,  and  was  subscribed  with  his  name.  A 
certificate  that  that  person  was  mayor  of  the  said  city 
was  signed  by. two  persons,  who  stated  themselves  to 
be  public  notaries ;  but  no  notarial  seal  was  annexed. 
The  Court  said  they  could  not  supply  the  defect 
Btidag  from  the  want  of  a  seal.  There  was  no  rule 
of  court  expressly  applying  to  the  case  of  fines  levied 
bjr  persons  resident  abroad  ;  but  the  rule  relative  to  Tit.  36.  c.  3. 
iBcoverifes  suffered  by  persons  under  these  circum- 
stances, hiul  always  been  held  to  extend  to  the  case 
of  fines ;  by  that  rule  a  seal  was  necessaiy.— The 
fide  was  not  allowed  to  pass.    * 
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Who  may 
lc7T  Fines. 


Section  1. 

A  FINE  being  considered  as  a  common  assurance 
-^^  or  conveyance  of  real  property,  it  follows  that 
all  persons  of  full  age  and  sufficient  understandings 
may  in  general  levy  fin^s  of  those  lands  in  which 
they  have  any  estate  of  freehold,  either  by  right  or 
by  wrong. 

2.  Even  persons  who  are  blind,  deaf,  or  dumb,  or 
who  are  both  deaf  and  dumb  at  the  same  time,  may 
levy  fines  ;  if  it  appear  that,  notwithstanding  those 
Keys  V.'  Bull,  disabilities,  they  are  capable  of  comprehending  the 
Id.  23.  nature  and  consequences  of  a  fine,  and  can  express 

their  meaning  by  writing  or  signs.  And  there  are 
three  instances  of  persons  bom  deaf  and  dumb,  who 
were  permitted  to  levy  fines. 


Elliot's  Ca&e, 
Carter,  53. 
Griffin  V. 
Perrcnf, 
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8.  There  are  several  records  of  fines  published  by  The  King. 
Dugdale  and  Madox,  to  which  the  King  was  a  party. -jy"^g3p"^' 
It  was  however  much  doubted  in  the  reign  of  James  I.  Mad.  Form, 
whether  the  King  could  levy  a  fine ;  and  His  Majesty  7  Rep,  32, 
having  consulted  Lord  Ch.  J.  Popham  and  Lord  Coke, 
who  was  then  Attorney  General,  on  this  subject,  they 
gave  it  as  their  opinion,  that  although  the  King  could 
not  be  cognizor  of  a  fine,  because  a  writ  of  covenant 
could  not  be  brought  against  him ;  yet,  that  if  a  fine 
was  levied  to  the  King,  he  might  then  make  a  grant 
and  render,  which  would  be  good,  and  suflScient  tp 
bind  him. 

4.  The  Queen  may  levy  a  fine,  and  a  fine  may  be  ^J®  Qw«en, 
levied  to  her:   for  she   has   in  every  instance  the  133 a. 
particular  privilege  of  suing  and  being  sued  alone  j  ^  ^^'  ^  ^* 
and  is  considered  in  all  legal  proceedings  as  a  feme 

sole,  and  not  as  a  feme  covert. 

5.  As  married  women  might  always  be  impleaded  Married 
jointly  with  their  husbands,  it  follows  that  they  could.  ^^™*°- 
join  with  their  husbands  in   levying  fines:    and  it 

appears  irom  a  passage  in  Glanville,  and  some  very  ^i*>-  2.  c.  3- 
ancient    records  published    by  Madox,  that  it  was  Form.  Ang. 
foraierly  usual  for  married  women  to  appoint  their        ^^^' 
husbands,  as  their  attomies,  to  levy  a  fine  for  them. 

6.  Thus  in  9  Rich.  L  the  prior  and  convent  of  Mad.  Diss.  § 
Lewes  fined  to  the  King  in  half  a  mark,  ut  concordia  ^^' 

fida  inter  Ricardum  de  la  Combe,  <§•  Sybillam  de 
Dene,  uxorem  suam,  presentes  per  eundem  Ricardum 
tinmsuumf  positum  loco  suo,  ad  Iticrandum  velper* 
dendum,  et  WiUiehmmi  priorem  et  conventum  de  Lewes 
tenenteTn,  per  WUUelmum  monachimi  suum  de  advoca- 
tme  ecclesi€e  de  Waldem,  unde  recognitio  de  ultima 
presentatione  summonita  JUit  inter  eos  in  prefata  curia^ 


Kribatur  in  magna  rotulo. 


K  2 
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7.  It  is  probable  that  married  women  wete,  in 
consequence  of  this  practice,  frequently  deceived, 
and  defrauded  of  their  inheritances,  by  their  husbands. 
The  statute  de  modo  levandi  jmes  therefore  directed, 

2  Inst.  515.    that  if  a  feme  covert  be  one  of  the  parties  to  a  fine, 

she  ought  first  to  be  examined  by  four  of  the  justices, 
and  if  she  refused  her  assent  to  the  fine,  it  should  not 
be  levied. 

Idem.  8.  When  a  married  woman  is  party  to  a  fine,  she 
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ought  to  be  examined  secretly  and  apart  fix>m  her 
husband,  pursuant  to  this  statute,  in  order  that  the 
Judges  or  commissioners  may  inform  themselves 
Whether  she  joins  in  the  fine  of  her  own  firee  will, 
or  is  compelled  to  it  by  the  threats  or  menaces  of . 
her  husband.  Every  thing  contained  in  the  writ 
should  be  distinctly  named  to  her,  and  she  ought  to 
be  informed  of  the  consequences  of.  her  assenting  to 
the  fine.  But  although  the  statute  de  moda  levandi 
Jines  thus  positively  directs  the  private  examination 
of  a  married  woman,  yet  if  she  is  allowed  to  acknow- 
ledge a  fine,  without  being  examined,  it  will  bind  both 
her  and  her  heirs  for  ever  j  there  being  no  mode  of 
*nte,c!2.560.  reversing  such  a  fine ;  because  it  cannot  afterwards 

be  averred  that  the  married  woman  was  not  examined, 
the  contrary  being  recorded. 
2  Inst  5 15.        The  private  examination  of  a  married  woman  is 

however  not  directed  in  all  cases  ^  a»  that  circum- 
stance was  prescribed  by  the  legislature  only  to 
prevent  married  women,  frbnl  making  an  imprudent 
disposition  of  theh'  property,  at  the  instance  of  their 
husbands:  so  that  where  a  husband  and  wife  acquire 
any  interest  by  a  fine,  and  depart  with  nothing,  the 
wife  need  not  be  examined,  because  in  that  case  she 
Lit.  §  670.  cannot  possibly  be  prejudiced.  It  may  diereibre  be 
1  lust.  3j3  .  j^jj  down  that  a  married  woman  need  only  be  privately 
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exaoiined,  where  she  joins  in  granting  some  estate,  or 
ileparting  with  some  interest 

9.  Thus  if  a  fine  be  levied  to  a  husband  and  wife,  Sf ^^V^^- 

lit.  fine, 

idio  grant  and  render  a  rent,  the  wife  ought  to  be  M.  j . 
exaoiined ;  because  by  the  render '  she  makes  herself 
liable  to  the  payment  of  the  rent. 

10.  If  a  married  woman  Jevies  a  fine  of  her  own  i  Inst.  4Ga. 
inheritance,  without  her  husband,  it  will  bind  her  and  ,  ^  ^^'  t^^: 
her  heirs,  because  they  will  be  estopped  to  claim  any  Hob.  225.  * 
thing  in  the  lands  ;  and  cannot  be  admitted  to  aver 

th&t  she  was  amarried  woman,  that  being  contrary  to 

tbe  re(!OFd.     But  her  husband  may  enter  and  defeat 

such  fine,- either  during  the  coverture,  to  restore 

himself  to  the  freehold  which  he  held  jure  uaoris; 

or  after  her  death,  io  restore  himself  to  his  tenancy 

by  the  curtesy  ;  because  no  act  of  a  feme  covert  caft 

transfer  that  interest,  which  the  marriage  has  vested 

ui  the  husband.    And  if  the  husband  avoids  the  fine 

during  the  coverture,  neither  the  wife  nor  her  heirs 

wiU  bebaired  by  it ;  for  by  the  entry  of  the  husband  i  Inst.  46  a. 

the  whole  estate  which  passed  by  the  fine  is  defeated,  "'  ^' 

and  the  old  estate  of  the  wife  revested  in    her; 

so  that  the  husband  becomes  again  seised  Jure  ua^oris.  Mayo  v. 

And  an  entry  by  the  husband  into  part  of  the  land,  fp°"^^^^Q^ 

whereof  the  wife  alone  levied  a  fine,  will  avoid  the  Polkx.  le^* 

whole  fine. 

11.  If  a  married  woman  levies  a  fine  executory  as  Co.  Read.  7. 

zfime  ^ofe,  and  execution  id  sued  against  the  husband  ^®'^*  ^  ^^' 
and  wife,  the  husband  may  stop  the  execution  of  the 
fine  *,  because  no  act  of  his  wife's  can  prejudice  him. 
And  if  in  a  case  of  this  kind  the  husband  had  made 
deftult,  and  his  wife  was  received  in  his  stead ;  siie 
might,  for  the  benefit  of  her  husband,  prevent  tJ>e 
execution  of  her  own  fine :  but  after  the  death  of 
her  husb^d  she  cannot  avoid  it. 

'      ^3 
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1  Sid.  122.         12,  If  a  woman  levies  a  fine  by  the  name  of  Mary 

the  wife  of  Thomas  Stiles,  it  will  be  void ;  because  it 
appears  by  the  very  record  itself,  that  the  cognizor 
was  a  married  woman. 

ISfc  There  is   no  case    in  which  the   Court  has 
authenticated   a   fine  levied  by  a  married  woman 
without  her  husband. 
Moreau*s  j^.  Upon  a  motion  that  Ann  Moreau,   wife  of 

2  Black.  K.    Moreau,  might  levy  a  fine  without  her  husband ; 

'^^^'  it  appeared   that  the  lands  had  been  sold  by  the 

husband,  who  covenanted  that  he  and  his  wife,  when 
of  age,  should  levy  a  fine.  When  the  wife  came  of 
age,  she  refused  to  join  in  it ;  but  it  was  levied  by  the 
husband  alone,  who  went  abroad.  Afterwards  the 
wife  consented  to  levy  it,  but  the  husband  was 
absent. 

It  was  said  that  it  had  been  usual  in  such  cases  for 
the  cursitor  to  make  out  a  prcecipe  to  the  wife,  as  a 
feme  sole  \  but  no  example  of  it  was  produced  upon 
the  motion.     , 

The  Court  would  make  no  rule  to  authenticate  such 

a  fine  \  but  it  was  afterwards  acknowledged  de  bene 

esse,  before  the  Lord  Chief  Justice  then  in  Court. 

Stead  V.  I^*  The  estate  of  a  married  woman  having  been 

Izard,  regularly  sold,  the  conveyances    duly  executed  by 

the  husband  and  wife,  and  the  purchase  money 
paid,  the  husband  became  insane. 

Upon  an  application  to  allow  the  wife  to  acknow- 
ledge the  fine  without  her  husband,'^  the  Court  ^d 
they  should  make  no  order  on  the  subject ;  but  that 
it  appeared  to  them  there  was  no  objection  to  the 
acknowledgement  of  the .  fine  being  taken.  Valeat 
qucmtum^ 
£x  parte  16.  In  a  subsequent  case   the  Court  refused  to 

Abney,         interfere  to  pass  a  fine  levied  by  a. married  woman  in 

Taunt.  37.  *^ 
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the  absence  of  her  husband,  who  had  become  a 
banknipt,  had  omitted  to  surrender  himself/ and  was 
gone  beyond  sea. 

17*  Joint  tenants,    coparceners,  and    tenants    in  Joint 
OHnmon,  may  levy  fines  of  their  respective  shares;  coparceners 
and  if  there  be  two  joint  tenants  in  fee,  and  one  of  and  Tenants 
them  levies  a  fine  of  the  whole,  this  will  not  amount  i^Rep^ss^". 
to  an  ouster  oi  his  companion ;  but  it  will  operate  ^  Mod.  45. 
as  a  severance  of  the  jointure,  though  they  continue  - 
to  be  in  of  the  old  use. 

18.  Persons  outlawed,  or  waived  in  personal  actions.  Persons  out* 
may  alien  by  fine }  for  their  estates  still  remain  in  ^^<^  Svmk 
them,  although  they  have  forfeited  the   rents  and  P*2.  §  13* 
prrftS". 

19.  Having   enumerated   the   persons    who    are  Who  are  in- 
capable  of  levying  fines,  we  shall  now  examine  who  ^^^neFbesi 
are  incapable  of  being  cognizors,  or  conveying  by 

fine.  This  may  arise,  either  for  want  of  a  sufficient 
estate  in  the  lands,  a  competent  degree  of  judgement 
and  understanding,  or  from  being  incapacitated  by 
their  situation. 

20.  No  person  can  levy  a  fine  of  lands  that  will  Persons 
afect  strangers,  unless  he  has  at  least  an  estate  of  E*tate."° 
freehdd  in  possession,  either  by  right  or  by  wrong ;  ^  ^^P- '  23  h. 
otherwise   it  might  be  in  the  power  of  any  two  infra,  c.  I4. 
stiangers  to  deprive  a  third  person  of  his  estate,  by 

levjong  a  fine  of  it :  so  that  in  every  case  where  a 
fine  is  levied,  and  none  of  the  parties  to  such-  fine 
have  any  estate  of  freehold  in  possession  in  the  lands 
whereof  the  fine  is  levied,  it  will  only  bind  the  parties 
themsdves  and  their  heirs,  but  may  at  any  time  be 
set  aside  by  the  real  owner,  by  pleading  that  neither 
of  die  parties  had  an  estate  of  freehold  in  the  lands, 
at  ihe  time  when  the  fine  was  levied. 
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Berrington  v. 
Farkhurst, 
Tit,  36.  c.  2. 
vide  iafra> 
c.  14. 

5  Rep.  77  b. 


Co.  Cop. 
§55. 


1  Inst.  330  b. 
n.  2.  Lev.  52. 
Tit.  32.  c.  4. 


Doe  V. 

Williams, 
Cowp.  621. 

8^Rep»  79  b. 


Hulmev. 
Keylock, 
infra,  c.  10. 


Hemsley  v. 
Price,  Cro. 
Slie.  639. 
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SI.  A  person  entitled  to  ai\  estate  taBin  rem^inderyt 
levied  a  fine  of  it,  jointly  with  his  son,  who  h^  pa : 
freehold  estate:  and  it  was  held  by  the  House  of  i 
Lords  that  this  fine  had  no  effect. 

.  22.  If  a  person  who  )s  qply  posse^d  of  lands  for> 
a  term  of  yea/s,  pr  who  holds  them  by  statute  mefi-: 
chant,  statute  staple,  or  writ  of  ekgit^  levies  ^  fine  'pf  r 
them,  it  "vfill  have  no  effect  whatever,  a3  to  s^angersi  r 
because  the  qpgnis^qr  has  po  estate  of  freehold.  ^ 

33.  It  follows  from  the  same,  principle,  that  if  9; 
copyholder  levies  fi,  fine  of  his  copyhold,  it  is  void, 
because  tl\e  freehold  is  in  the  lord. 

54.  The  only  ijoiode  by  which  a  tenant  for  yean^ » 
or  a  copyholder,  can  levy  a  fine,  so  as  to  give  it  ^j^y 
force,  is,  by  first  n^aking  afeoffinent,  by  which  meaps 
he  acquires  a  freehold  by  disseisin.  This  doctrine 
has,  however,  been  questioned  by  Lord  Mansfield,  ia 
the  case  of  Tayl^tr  v.  Horde^  but  19  notwithsliandii^ 
admitted  by  some  jirfictitioners.  < 

55.  The  tenant  h^  ;ppsi^ssi9n  will  not  be  allowed,, 
as  an  evidence,,  to  prove  the  estate  qf  a  landlord^- 
who  levies  a  fine  y  because  he  would  thep  be,a,wit)tms8 
to  support  ^is  own  pos^ssion. 

26.  It  is  i^dniitted  that  a  disseisor  may  levy  a  fine*. 
So  if  a  person  enters  uqd^r  a  4cvise  tha|  is  yoid,  lie 
thereby  acqii^e^  a  freehold  by  abatement^  and  p^y 
levy  a  fine.  ^  ^ 

27.  If  the  lieir  :at  law  enters,  notwithst^ding  a^ 
devise  in  favour  of,  somg  other  person,  and  levies  % 
$ne  it  will  be  goqd« 

28.  Where  a  person  has  a  seisin  in  law»  by  the^ 
4escent  of  lands  upon  hhn^  h^  may  Jevy  a  ,^e.      .    ,; 

29*  Av  devised  la^ids  held  }^y  knight  service,  wfaicl^ 
was  then  void  a§  to  a  thii^d  p9rt»  to.  J.  $,  i^.  fg^  wh/gi 
granted  a  lease  of  the  whpli^j  and  the  lessee  occupied 
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under  this  lease  for  three  years ;  afterwards  the  heir 
at  law  levied  a  fine.  It  was  resolved,  that  this  entry 
aod  l^as^  by  X  S.  onhy  gained  him  the  possession  of 
two-thirds,  he  being  tenant  in  common  with  the  heir,,  Tit.  20.  p 4. 
and  that  the  heir  was  never  out  of  possession  of  the 
remaining  third ;  so  that  his  fine  was  good. 

SO.  A  person  having  a  defeasible  right  only  to 
lands  may,  notwithstanding,  levy  a  fine  of  them ; 
which  qannot  be  set  aside  by  the  plea,  that  neither  of 
the  partieahad  an  estate  of  freehold  in  the  lands. 

31.  Sir  Michael  Armin  being  seised  in  fee  of  the  Carter  v. 


manor  of  Pickworth  and  WiUoughby,  by  his  wiU  de-  J" """*"' 
vised,  that  in  case  his  personal  estate,  &c.  should  not  1  P.  w.505. 
be  sufficient  to  pay  his  debts^  then  his  executors  335/°' 
should  receive  the  rents  and  profits  of  his  whole  real, 
estate ;  and  aAer  payment  thiereof,  he  devised  the 
manors  of  Pickworth  and  Willoughby  to  his  uncle 
Eveis  Armin  for  life ;  and  in  case  he  should  have  issue 
male,  then  to  auch  issue  male  and  his  heirs  for  ever ; 
and  in  case  he  should  have  ao  issue  male,  he  devised 
the  manor  of  Willoughby  to  his  nephew  Sir  Thomas 
Bamadiatim  in  fee.    Upon  the  death  <^  Sir  Micha^ 
Araiin,  £vers  Armin  entered  upon  the  premises  de- 
vised  to  him,  and  devised  them  to  his  grandson  Ar- 
min Bullingham,  and  the  heirs  of  his  body*    Upon 
the  death  of  Evers  Armin,  Sir  Hiomas  Bamardiston 
entered  upon  the  premises,  claiming  the  same  by 
virtue  of  the  remainder  limited  to  him  by  the  will  of 
Sir  M.  Armin.    Armin  Bullingham,  the  devisee  of 
Evers  Armin,  entered  upon  the  manor  of  Willoughby, 
claimiBg  title  th^eto,  and  put  his  cattle  into  some 
part  of  the  land,  upon  which  ensued  a  replevin,  saA 
the  special  verdict  ia  3  Lev.  4S1.  and  2  Salk.  S04i» 
Hus  suit  was  afterwards  compromised  betwe^a  ^ir 
HkMnas  Bamardiston  and  Armin  BuUingham,  who 
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both  joined  in  a  fine  of  the  manor  of  Willoi^hby  $ 
but  previous  to  this.  Sir  Thomas  Bamardiston  bad^ 
conveyed  the  premises  by  lease  and  release  to  Sir 
Samuel  Bamardiston  in  mortgage. 

It  was  contended  that  this  fine  was  void,  as  neither 
of  the  parties  had  an  estate  of  freehold  in  the  lands  ; 
b  ut  the  Lord  Chancellor  held,  '*  that  in  this  case  it 
could  not  be  said  that  partes  Jinia  nihil  habuerunt,  be^ 
cause  Armin  Bullingham,  on  the  death  of  Evers  Ar- 
min,  and  as  his  devisee,  had  a  right  against  aU  persons 
whomsoever  but  the  heir  of  Sir  Michad  Armin  the 
testator,  and  Bamardiston,  entering  upon  him  as  a 
disseisor ;  and  though  Bamardiston  afterwaids  morU 
gaged  the  premises  in  fee,  yet  he  continued  in  pos- 
session thereof,  and  joining  with  Bullingham  in  the 
fine,  it  could  not  be  said  that  partes ^nis  nihil  habue* 
nmtj  when  one  of  them«  viz.  Bamardiston,  had  the 
possession,  and  the  otheif  of  them,  viz.  Bullingham, 
had  the  right  to  the  land  against  Bamardiston,  and 
also  against  his  mortgagee." 

32.  In  a  subsequent  case  it  was  held  by  Lord 

Hardwicke,  that  where  p^^ons  who  had  taken  pos- 

.  session  by  wrong,  had  levied  a  fine  before  any. receipt 

of  rent,  such  fine  had  no  ef&ct. 

Towasend         Dame  Mary  Ashe,  being  seised,  in  fee   of  two 

Ashel[°    "°*  36th  shares  of  the  King's  moiety  of  the  New  River 

^J- 1^®P'      waterworks,  by  indenture,  in  1698,  between  her,  Sir 

James  Ashe  her  son,  and  Catherine  his  wife,  of  the 
first  part.  Lord  Townsend  and  Joseph  Yate  of  the 
second  part,  and  tmstees .  of  the  third  part,  for  mak- 
ing a  provision  for  the  said  Catherine,  and  for  settling 
the  lands  therein  mentioned  to  the  uses  therein  ex* 
pressed,  conveyed  inter  alia  the  said  two. shares  to 
Lor4  Townsend  and  Yate,  to  the  use.  of  Lady  Ashe 
for  life,  remainder  to  Sir  J,  Ashe  for  99  years,  if  hd 
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Bholild  so  long  live,  remainder  to  trustees  to  preserve 
contingent  re&iainders ;  remainder,  as  to  one  of  the 
said  shares,  to  the  use  of  all  and  every  the  child  and 
children  of  the  said  Sir  J.  Ashe,  except  his  heir,  as 
tenants  in  common,  and  of  the  heirs  of  their  bodies ; 
and  for  d^ult  of  such  issue  of  any  or  either  of  such 
children,  to  the  use  of  (he  others  of  them  not  being 
heir,  &c.  in  tail ;  and  for  default  of  issue  of  all  such 
cfaOdren,  to  the  use  of  both  or  either  of  the  two  sisters 
of  the  said  Sir  J.  Ashe,  namely,  Catherine  Wyndham 
and  Martha  Ashe,  or  either  of  their  children,  and  of 
the  children  of  Lady  Townsend,  for  such  estates  as 
Sir  X  Ashe  should  appoint, ;  and  as  to  the  other  of 
the  said  shares,  to  the  use  of  such  of  the  children  of 
the  said  Sir  J.  Ashe,  or  such  of  his  lister's  children, 
as  he  should  appoint :  and  after  the  determination  of 
the  estates  so  to  be  appointed,  if  any  such  should  be, 
as  to  one  third  of  the  said  two  shares,  to  the  use  of 
Catherine  Wyndham  in  tail,  remainder,  as  to  one 
moiety  of  the  said  third  part,  to  the  use  of  the  said 
Lord  Townsend,  Roger  Townsend,  and  the  plaintiff* 
Horace  Townsend,  the  three  sons  c£  Lady  Townsend, 
as  tenants  in  common  in  tail,  vdth  cross  remainders, 
remainder  to  Sir  J.  Ashe  in  fee  ;  and  as  to  the  other 
moiety  of  the  said  third  part,  to  Martha  Ashe  in  tail, 
remainder  to  Lord  Townsend,  Roger,  and  Horace, 
as  tenants  in  common  in  tail,  with  cross  remainders, 
remainder  to  J.  Ashe  in  fee ;  and  as  to  the  other 
moiety  of  the  said  third  part,  to  Martha  Ashe  in  tail, 
reminder  to  Lord  Townsend,  Roger,  and  Horace, 
as  tenants  in  common  in  tail,  with  cross  remainders^ 
I'emainder  to  J.  Ashe  in  fee. 

Sk  J,  Ashe  died  in  1733,  without  issue  male,  leav- 
ingone  daughter,  Martha,  married  to  the  defendant^ 
Wyndham  Ashe,  and  not  having  made  any  appoint- 
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ment.  Maitha  Ashe>  one  oi  tibe  sisters  of  Sir*  J* 
Ashe,  to  whom  one  third  of  Ihe  ]prenuaes  w^  1{^ 
mitecU  died  also  without  issue. 

The  plaint!  fis,  Lord  Townsend  and  Horace  Towns* 
end,  claimed  one  moiety  of  the  two  shares,  under  the 
limitations  in  the  settlement.  Hie  defendants,  Mn 
Wyndham  Ashe  and  his  Lady,  insisted  that,  after  Sir 
J.  Ashe^s  death,  they  hac^  by  bargain  and  salfe  BoTolled; 
conveyed  the  said  two  shares,  iiOer  alia,  to  A.  and  his 
heirs,  that  thereby,  and  by  fines  agreed  to  be  levied^ 
he  might  become  tenant  to  the  preecipe  in  a  recov^fy 
to  he  suffered  of  the  premises ;  and  that  fined  wa*e 
accordingly  levied  of  the  said  two  shares,  in.  .Hilv 
1733 ;  and  insisted  on  the  said  fines  and  non-claim^ 
in  bar  of  the  plaintiis'  right. 

It  appeared  by  proof  in  the  cause,  that  at  the  tim^ 
of  levying  the  fines,  the  defendants  had  not  received 
any  profits  of  these  shares ;  but  that  oh  the  23d  of 
February,  1733,-  they  received  the  first  paymeht  irotn 
the  Company,  which  was  due  the  Christmas  before  } 
and  they  afterwards  continued  receiving  the  rent6 
tUl  1740^  ^tad  were  then  ignorant  of  the  platntiflSf 
right. 

It  was  argued  for  the  plaintiffi,  that  the  fines  and 
non-claim  had  no  way  barred  their  right,  there  beii^ 
a  great  difiference  bcitween  taking  possession  by  oe« 
who  has  right,  and  one  who  comes  in  by  wroi^g :  hi 
the  one  case,  the  heir  is  in  possession,  and  has  an 
inunediate  seisin  in  law«uponlmi  ancestor's  deatfol 
imd  that  ^pracipe qiwd  r^dat'wjll  lie  against  him 
ikho  has  a  freehold  in  law,  a|q>eared  from  1  Insti 
358.  But  he  who  comes  in  by  wrong,  must  dQ 
something  to  div^t  the  freehold  of  hita  who  h»» 
right,  and  put  it  in  himself}  as  laid  down  hyXjoxd 
Hdit  in  ^ymonds  y.  Cudmore^  Carth.  260m 
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«tt«e  entiy  must  be  mftde  by  the  disaetsor^  in  order 

to  obtain  such  a  seisin  as  to  enable  him  to  levy  a  fine. 

That  in  this  case  the  defendants  had  done  nothiikg 

to  vest  the  freehold  in  them»  edthc^r  by  right  or  by 

vrang :  not  by  right,  for  they  had  none.;   nor  by 

wrong,  for  it  did  .not  s^pear  that  t)iey  had  done  any 

act,  or  deserved  any  ceremony  or  circnmstance,  ne* 

canary  to  gain  a  freeholds    That  this  waa  not  pro* 

periy  a  disseisin^  but  an  intrusiion;  llmUiSJ  a. 

And  an  .entry  mi^t  have  been  .made  in  this  case,  by 

taking  up  some  of  the  water,  cutting  a  turf,  or  doing 

some  other  solemn  act  that  the  Jaw. takes  notice  Qf« 

That  these  shares  were  corporeal  inh/eritances ;  and 

fines  might  be  levied  of  them,  Jby  the  name  of  land 

aqua  cooperJa.     And.  though  it  was  alleged  for  the  2  P.  Wm: 

defendants  that  they  made  a  claim,  yet  that  was  not  ^^^* 

sufficient,  where  an  entry  ought,  to  have  been  made  ; 

1  Inst  253  bk      That,  as  to,  tlae  profits,  none  had 

been  received  by  the  defendants,  till  after  the  fine 

levied ;  and  if  they  had  receiv^  any  lent,  it  would 

be  no  disseisin,  but  at  the  election  of  the  devisee. 

1  Inst  898.    1  RoH.  Ab.  609.  pL  12.    Hobart^  S22. 

BtQnden.v..Baugh|  Cro.  Car«  902..  . 

It  wiu  insisted  on  the  other  aide,;  that  there  was  na 
necessity  fer  the  defendants^,  making,  an  entry,  in 
order  to.  substantiate  the  fine : .  ftr  that  the  piaintifln 
were  never  in  actual  posseission,.  but  the  defendants 
had  received  the  rents  down  to  1740.  That  the  ikst 
payment,  tibcxigh  not  received  tiU  Febraaiy,  was  due 
at  Christmas  4  and  tliat  the  receipt  should  relate  to 
the  time  when  the  money  was  due.  And  .the.  ciMa<- 
tinued  receipt  of  rents,  together  with  the  Sne  and 
non*claim,  had  barred  all  the  plaintiffs'  righit^  if  any 
such:  they  had. 

LDrdHacrdwicke««— The  question  is^  whethec  the 
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fines  levied  by-  the  defendants,  and  the  non-claim, 
have  barred  the  plaintifis.     I  believe'  the  defendants, 
at  the  time  of  levying  the  fines,  had  no  particular 
view  to  this  estate  ;  but  yet  the  fines  must  have  their 
legal  operation.    The  objection  to  them  on  the  part 
of  the  plaintiff^  is,  that  the  defendants  were  seised  of 
no  estate  on  which  the  fines  could  operate,  and  that, 
partes  Jinis  nihil  habuenmt:  and  I  am  of  opinion, 
that  they  had  not  any  such  estate^    No  court  of 
equity  will  make  a  construction  by  relation,  or  fic« 
tion  of  law,  to  work  a  wrong.     Though  I  admit  * 
that,  if  the  fines  do  clearly  q>erate  in  point  of  law,  a 
court  of  equity  cannot  defeat  them.     Consider  then 
what  kind  of  possession  the  defendants  had  of  these 
water  shares,  which  are  admitted  to  be  real  estate : 
they  had  made  no  actual  entry,  nor  had  they  received 
any  profits.    I  think,  if  they  had  cut  a  turf,  taken  up 
some  of  the  water,  or  used  the  like  ceremony,  it 
would  not  have  given  them  a  good  seisin :   for  the 
same  acts  that  are  good,  when  done  by  the  person 
who  has  right,  are  not  sufficient  in  the  case  of  a 
wrong-doer ;  but  he  ought  to  have  a  continuance  of 
possession,  without  interruption,   to  gain  a  seisin: 
and  therefore  I  think  that  if  the  defendants  had 
done  any  of  the  acts  that  have  been  mentioned,  it 
would  not  have  been  sufficient  to  enable  them  to 
levy  a  fine,  so  as  to  operate  by  disseisin. 
.    It  was  indeed  objected  by  the  defendants  that  they 
have  received  the  rents,  and  that  the  first  payment 
to  them  shall  have  relation  to  the  time  when  they 
were  due.    To  this  two  answers  have  been'  given,  on 
the  plaintifis'  part :   first,  that  the  receipt  of  rents 
would  not  have  given  them  a  sufficient  seisin  to  levy 
a  fine.     But  I  am  of  opinion,  that  if  they  bad  received 
the  rents  before  levying  the  fine,  it  might  have  been 
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sufficient  Indeed,  in  the  cases  cited,  it  is  said,  that  a 
bare  receipt  of  rents  shall  be  a  disseisin  only  at  the 
election  of  the  disseisee ;  and  in  Blunden  v.  Baugh, 
Cro.  Car.  303.  it  is  said,  querendum  est  ajudice  quo 
anrmo  hoc  fecerit.  But,  in  the  present  case,  I  think 
the  receipt  of  the  rents,  with  continuance,  and  levy- 
ing a  fine,  would  show  quo  animo  the  fine  was  le- 
vied i  and  was  so  held  in  Dormer  v.  Fortescue.  So  Tit.  36.  c.  2. 
that,  if  the  rents  had  been  received  by  the  defend- 
ants, before  the  fine  levied,  and  continued  to  be  paid 
to  them,  I  think  it  would  have  been  the  strongest 
evidence  of  possession  in  the  defendants. 

The  second  answer  given  on  the  plaintiffi'  part 
was,  that  no  rent  was  received  by  the  defendants  till 
after  the  fines  levied ;  and  this^  I  think,  a  full  an- 
swer: for,  till  then,  there  could  be  no  disseisin. 
The  profits  were  in  the  hands  of  the  Company  at  the 
time  of  the  fines  levied;  and  they  must  be  con- 
sidered as  received  by  them  for  the  party  who  had 
right,  and  not  for  a  wrong-doer.  Nor  can  the  sub* 
sequent  payment  have  relation  to  the  receipt  before 
that  time :  for  fictions  and  relations  in  law  are  good  to 
support  right,  but  not  to  work  by  wrong.  And  as 
to  what  is  said  for  the  defendants,  that  they  made  a 
claim,  it  falls,  I  think,  under  the  same  dittinction  :  a 
claim  being  good  to  preserve  right,  but  of  no  effect 
where  the  party  claiming  has  no  right.  I  am  there- 
fore of  opinion,  that  the  fines  operate  nothing,  and 
that  the  plaintiffs  are  clearly  entitled  to  the  share 
they  demand. 

33.  The  Court  of  King's  Bench  lately  determined,  Doe  v.  Spen- 
that  where  a  fine  was  levied  of  Michaelmas  Term,  ^g'^'  ^^  ^^^' 
relating  to  the  6th,  though,  in  fact,  levied  on  the 
8th  of  Noveipber^  it  was  sufficient  evidence  of  the 
seisin  in  fact  of  the  cognizor  at  the  time  of  the  fine 


144  liOeXXXV,   Fine.    Cft.  v.  §  3S— 55. 

I6^ed;  that  a  writ  of  possession,  after,  arecovery 
in  ^ejectmefitt  was  executed  on  his  behalf  on  the 
evening  of  the  6th  ^  hf  the  oflScer's  entry  on  the  land, 
and  claiming  it  for  the  cognizor ;  but  withoutairjr  actual 
change  of  the  tenant  in  possession,  wbo  afterwards* 
paid  rent  to  the  cognizor.  And  Lord  Menboroi^h 
said,  he  should  also  have  thOK^ht  that  a  receipt  of 
rent  after  a  fine  levied,  for  a  j^riod  of  time  antece- 
dent to  the  fine,  was  prima  facie  evidence  of  the 
paiirir's  possession  of  the  premises,  by  his  tenant, 
during  the  period  for  which  the  rent  waa  received, 
unless  fraud  or  contrivance  appeared. 

84*  There  are  two  cases  in  which  a  fine  is  allowed 
to  operate,  although  the  parties  have  no  estate  of 
freehold  in  the  limds.  The  first  is,  where  a  cestui 
que  trust  levies  a  fine  of  his  trust  estate,  of  which  the 
reason  will  be  given  in  a  subsequent  chapter.  And 
llie  second  is,  where  a  fine  is.  levied  by  a -vouchee  to 
the  demandant  in  a  real  aetion;  or  from  a  de* 
mandant  to  a  vouchee,  which  is  held  good :  because, 
in  law,  the  vouchee  is  supposed  to  be  tenant  of  the 
land ;  though^  in  fact,  he  never  is  so  at  present 

35.  An  alien,  being  incapable  of  holding  lands, 
ought  not  to  be  permitted  to  levy  a  fine.  But  if  he 
does  levy  a  ftue^  it  will  not  conclude  the  King,,  afier 
office  fbund. 

36.  An  kifant  is  incapable  of  being  cognizor  in  a 
I  Inst.  131  a.  ^^*  ^^  ^  ^^'  infant  is-  permitted  to  levy  a  fine, 
S80  6.  m^d  that  fine  is  not  reversed  during  his  minority,  jt 
Hob.  224.   '  must  for  ever  afterwards  stand  good  *:  because  the 


c.  10- 

ante,  c.  2. 
$43,4. 


Aliens. 
13  Vin.  Ab. 
228. 


Infants. 


*  In  the  Rolls  of  Parliament,  50  Ed.  3.  No  127.  vol.  2.  p.  342. 
there  is  a.  petition  from  the  Commons,  complaming  of  the  very 
gr€»t  hardship  of  not  pennitting  a  person,  Who  Had  levied  a  fine 
virhea  an  Infant,  to  revets^  ii-afterlie  ftad  atnia^d  hbfiill  sge;  a^d 

9 


Tiik  XXXV.    Pine.  Ch.  v.  §  36-*40.  1*5 

fact  of  iiifancy  (!ati  only  be  tried  by  ati  infipeetion  of 
his  person  in  open  court;  ^ofi:  testhmi  tes^aniOf 
non  Juratorum  veredicto,  sed  judicis  mspeetttniile 
sohtmmodo. 

9T.  This  mode  of  trial  is  adopted  because  all  ju- 
dicial acts  ^hall  be  intended  to  have  been  rightly 
done,  until  the  contraiy  appears:  it  is  therefof^ 
fitter  that  the  propriety  of  such  an  act  should  be  tried 
by  the  Court,  than  by  a'  jury* 

38.  In  cases  of  this  kind,  a  writ  issues  to  th^  9  Rep.  31. 
sheri£^  commanding  him  to  constrain  th«  j>arty  to 
appear^  that  it  may  be  ascertaiiied,  by  the  inspect 

tion  of  his  person,  whether  he  be  of  fiill  age  ot 
not     Ut  per  aspectum  corporis  sui  constare  poterit 
jus&iariis  nostfis,  si  prtjedictus  A.  sit  plena  cet&Hii 
necne. 

39.  The  Judges  niay  also  examine  the  infant  upon  2  Roll.  Ab. 
an  oath  of  voir  £re,  or  any  of  his  parents ;  and  in- 
form themselves  by  means  of  church  books,  or  any 

other  kind  of  evidence,  if  there  shcftild  still  remain  a 
doubt,  respecting  his  age. 

40.  The  peculiar  privilege  thus  given  to  infantis, 
of  averring  against  a  record  during  their  infancy,  is 
probably  owing  to  this  cause.  The  Judges,  or  Com- 
missioners,  who  take  the  acknowledgement  of  fines, 
are  supposed  to  inspect  the  age  of  all  those  who  ac- 
knowledge a  fine  before  them,  pursuant  to  the  direc- 
tions in  the  statute  demodo  levandijines;  and  if,  after 
such  inspectiofn,  they  are  permitted  to  levy  a  fine,  it 


pngfiog  that  arerypenon  who  had  lefiod  a  fine  during  his  iofaneyt 
ibooldbe  albwad  aceitMA  tixne^  such  as  two  years*  after  he  attained 
hbioD  age,  to  reverse  it;  to  which  the  King  answered,  that  he 
would  consider  agpinst  the  next  Parliament,  whether  it  would,  be 
proper  Co  alter  the  old  law  in  this  point  or  not^  - 

Vol.  V.  L 
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3  Atk.  :^li.    is  presumed  they. are  of  suffident  age :  and  the  in^ 

fant  cuinot»  therefore,  in  that  court,  aver  his  dis* 
ability.  But  if,  upon. a  writ  of  error  brought  in « 
superior  court,  he  is  inspected,  and  found  not  to  be 
of  full  age,  the  fine  may  be-  reversed :  because  the 
public  inspection  of  an  infant  by  the  Judges,  in  a 
court  of  record,  is  of  equal  notorie^  and  authen- 
ticity with  a  former  record  of  the  infant's  having 
levied  a  fine,  which  supposes  him  to  be  of  full  age ; 
and  therefore,  as  both  facts  are  recorded,  and  am- 
tradict  one  another,  the  latter  fact  will  prevail. 

12  Rep.  122.  41.  If  the  fact  of  infancy  were  permitted  to  be 
tried  by  any  other  mode  than  the  personal  inspec- 
tion of  the  infant  in  a  court  of  record,  averments 
might  be  made  many  years  afler  a  fine  had  been 
levied,  that  the  person  who  acknowledged  it  was  an 
infant  at  the  time :  by  which  means,  records  might 
be  avoided  by  bare  averments,  which  would  be  pro- 
ductive of  the  greatest  confusion. 

\f£T  ^^^  ^'     **•  ^^*^®  person  of  an  infant  be  inspected  by  the 

Keckwith*8    Jtidges,  and  it  is  once  recorded  that  he  is  within  age ; 

cue.  Moo.     although  the  infant  should  attain  his  full  age,  or  die 

before  the  fine  is  reversed ;  yet  he,  or  his  heirs,  may 
reverse  it  at  any  time  afterwards. 

^"*12M  d      *^'  ^^  infant  acknowledged  a  fine,  and  the  cog- 
444.  nizee  omitted  to  get  it  engrossed,  until  the  infant 

'should  attain  his  full  age,  in  order  to  prevent  him 
from  bringing  a  writ  of  error.  The  Court,  upon  a 
view  of  the  cognizance  produced  by  the  infant,  and 
upon  his  prayer  to  be  inspected,' and  to  have  his  non- 
age recorded,  inspected  him,  and  recorded  his  in- 
fancy, inroider  to  give  him  the  benefit  of  hisi  writ  of 
error;  which  he  must  otherwise  have  lost,  as  his 
non^age  determined  before  the  next  term. 
The  principles  here  laid  down  respecting  fines 
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levied  by  infants,  are  confirmed  by  the  following 
cases. — Anne  Hungate's  case,.  12  Rep.  122.  Wars- 
combe  V.  Carrell,  Id.  124.  Dyer,  220,  Herbert 
Parrot's  case,  2  Vent  SO*  1  Mod.  246.  Hutchin. 
sod's  case,  3  Lev.  S6«  Sherlock's  case>  3ty.  457. 
Cousin's  case,  1  Vent.  69«  Requishe  v.  Requishe, 
Bulst.  p.  2.  320.     Poyntz's  case,  Cro.  Jac.  230. 

44.  By  the  statute  7  Anne,  c*  19*  it  is  enacted.  Exception* 
that  it  shall  and  may  be  lawful  to  and  for  any  per-  iS^^  ' 
son,  under  the  age  of  twenty-one  years,  by  the  di- 
rection  of  the  Court  of  Chancery  or  Exchequer,  on 

th^  petition  of  the  persons  for  whom  such  iqfa])t3 
shall  be  seised  or  possessed  in  trust,  to  convey  and 
assure  any  such  lands,  tenements,  or  hereditaments  3  Atk.  164. 
in  such  manner  as  the  said  Court  shall  direct. 

45.  Upon  a  petition  in  Chancery,  praying  th&t  an  Expane 
in£u)t,  the  heir  of  jt  mortgagee  in  fee,  who  was  like-  3  ^ j^'^  47^^ 
wise  a  feme  covert,  might  convey  by  fine,  under  this  Co™«  ^p* 
Matttte,  the  master  repoI't^lg  it  pecessary,  ,  / 

1^  Hardwicke  ^  ti>i.  question  c«oe  before 
him  soon  after  he  had  the  seals,  and  that  he  consulted 
with  Lord  Ch*  B.  Comyns ;  who  thought  the  Court 
might  order  an  infant,  who  was  a  feme  covert,  iq 
levy  a  fine ;  for  the  act  was  general,  that  all  persons^ 
under  «^  should  convey  and  assure  ;   and  tt^at  as  a  Vide  3  P. 
feme  covert  of  full  age  could  not  assure  but  by  fine,  l^^^j^' 
the  Court'  might  direct  ^n  ipfant  to  convey  in  the  Lombe, 
same  manner ;  ^nd  ap  order  was  made  accordingly.      ^"^^' 

46.  By  the  statute  4  Geo*  III.  c.  I16.  it  is  en- 
acted, that  it  shall  and  may  be  lawful  for  any  infants, 
having  estates  in  lands,  tenements,  or  hereditaments, 
iwithin  the  duehy  of  Lancaster,  or  the  counties  pala^ 
tine  of  Chester,  Lancaster,  and  Durham,  or  in  the 
principality  of  Wales,  by  the  direction  of  the  Court 

L2 
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of  the  Dadrjr  Chamber  of  Lancaster,  of  the  Court  of 
Exchequer  m  the  county  palatine  of  Chester,  or  of 
the  Court  of  Chancery  of  the  coxmty  palatine  of 
Lancaster!  or  the  Court  of  Chancery  of  the  county 
palatine  of  Durham,  and  of  the  several  courts  of  the 
greact  sessions  m  Wales  respectively,  to  coAvey 
and  assure  any  suck  lands,  tenements,  or  heredita- 
ments, in  f^dh  ttrannlsr  as  die  said  several  courts  shaU 
direct, 
idiouand  47*  Idfots,  lunatics,  and  generally  idl  persons  of 
Lunatics.       non-sane  memory,  are.  incapable  of  levying  fines  ; 

and  the  statute  de  modo  kvandi  fines  expressly  di- 
rects, that  persons  of  tiiis  description  shall  not  be 
permitted  to  levy  a  fine.  But  still,  if  tlie  Judges  or 
Commissioners  allow  them  to  levy  a  fine,  it  can  never 
ai^erwarda  be  reversed  by  an  averment  that  the 
4  lEtep.  124.    cognizors  laboured  under  any  of  those  disabilities : 

because  the  record  and  judgment  of  the  court,  being 
Tit.32.c.i2.  the  highest  evidence  in  the  law,  tiie  cognizors  must 
» 37.  be  presumed  to  have  been  capable  of  contracting  at 

the  time ;  therefore,  no  averment  can  be  admitCed  to 
the  contrary.  A  declaration  of  tiie  uses  of  a  fine,  by 
an  idiot  or  lunatic,  will  abo  be  good  at  law. 
i2lUp.  &24.  ^*  One  Henry  Bushley,  a  monstrous  and  de- 
formed cripple,  and  idiot,  was  taken  from  his  guar- 
dian, and  carried  to  a  place  unknown,  where  he  was 
Jcept  in  secret,  until  he  had  acknowled^d  a  fine  of 
his  lands  before  Justice  Southcot,  to  one  Bothotne, 
and  hud  dechredlSie  use  of  the  file  to  Botiiome  and 
his  heirs. 

Henry  Bushley  Was  afterwards  found  by  inquisi- 
tion to  have  been  an  idiot,  a  mttivitate^  and  up6n  an 
action  brought  by  a  person  who  claimed  unifer 
Botbome,  the  idiot  was  sent  out  of  .the  Court'  of 
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Wards  upon  a  man's  shoulders,  to  be  diown  to  the 
Judges  of  the  Court  of  Common  Pfeas.  Lord  Chief 
Justice  Djrer  said,  that  the  Judge  who  took  the  fine 
was  not  worthy  to  take  another :  but  notwithstanding 
this^  and  although  the  monstrous  deformity  and 
idiotcy  of  Bushley  was  apparent  and  visible,  yet  the 
fine  stood  good. 

It  was  moved  as  a  doubt  in  die  Court  of  Wards, 
whether  this  fine  should  not  enure  to  the  use  of  tiie 
idiot  and  his  heirs ;  for  although  it  was  agreed,  that 
the  fine,  being  of  record,  bound  the  idiot,  yet  it  was 
contended,  that  the  deed  executed  by  the  idiot  was 
not  sufficient  to  direct  the  uses  of  the  fine ;  but  it 
was  resolved,  ^  That  forasmuch  as  he  was  enabled  2  Rep.  58  a. 
by  the  fine  as  to  the  principal,  he  should  not  be  vide  inlra. 
disabled  to  limit  the  uses,  which  are  but  as  acces- 
sary.*' 

49.  One  Hugh  Lewing,  who  was  an  idiot,  and  so  Hugh  Lew* 
found  by  office,  levied  a  fine,  and  declared  the  uses  V^^P^fn 
of  it  by  indenture.     It  was  resolved  in  the  Court  of  Wincb,  106. 
Wards  by  the  Lords  Chief  Justioes  Wray  and  Dyer, 

that  both  the  fii^e  and  declaration  of  uses  should 
stand  gck>d,  as  neither  Hugh  Lewing  nor  his  heirs 
could  aver  that  he  was  an  idiot :  and  it  was  said  by 

the  Court,  that  they  would  sooner  suppose  the  office 

« 

found  to  have  been  erroneous,  than  bring  a  judicial 
act  into  question,  or  the  judgement  of  the  court  in 
which  the  fine  was  levied. 

50.  A  complaint  was  made  to  the  Court  of  Com«  Lisur  t. 
mon  Fleas  by  Thomas  Cust,  supported  by  many  affi*  gumiL  218 
davits^  settug  forth,  that  Johanna  Lister,  one  of  the 
cognizors  in  a  fine  lately  levied,  had  for  some  years. 

past  been  disordered  in  her  senses,  and  was  so  at  the 
time  when  the  said  fine  was  levied.  The  Court  there- 
vfpaa  Biad^  a  rule  to  show  cause  yAxj  the  fine  ahould 

X.3  • 
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not  be  vacated ;  and  for  John  Hancock,  one  of  the 
commissioners  (who,  with  two  othefs,  took  the  fine 
by  dedimus  potestdtem\  to  answer  the  matters  in  the 
affidavitSl  Upon  an  enlargement  of  the  rule,  the 
court  recommended  it  to  them  to  produce  the  said 
Johanna  Lister,  who  resided  in  Yorkshire,  and  ac- 
cordingly she  was  brought  into  court:  and  being 
examined  by  the'  Lord  Chief  Justice,  appeared  to  be 
^  a  person  of  good  capacity,  and  very  well  to  under^ 
stand  the  intent  of  a  fine,  and  the  deed  declaring  the 
uses  thereof,  which  was  in  favour  of  her  husband^ 
with  whom  she  had  lived  many  years,  and  upon 
whom  she  was  desirous  to  settle  her  estate,  and  pre- 
vent its  decending  to  the  said  Thomas  Cust,  her 
nephew  and  heir  at  law.  The  Court  discharged  the 
rule,  with  costs  of  the  application,  and  the  expences 
of  the  said  Johanna's  Journey  to  Westminster,  to  be 
paid  by  Gust. 
Corporations'  51.  Corporations  aggregate  cannot  levy  fines;  be- 
cause, being  invisible  bodies,  they  can  only  appear 

■ 

Co.IUadj7.  by  attorney:   whereas  the  statute  de  modo  levandi 

fines  requires  that  the  parties  to  a  &ie  shall  appear 

^  personally  before  the  Judges.    But  Lord  Coke  say^^ 

that  a  sole  corporation  may  acknowledge  a  fine. 

Who  may  52.  With  respect  to  the  persons  who  are  capable 

IWch.  7.  ^  ^^  being  eognizees,  and  of  taking  any  estate  by  fine, 

it  will  be  sufficient  to  observe,  that  all  those  who  are 
enabled  by  the  common  law  to  take  by  way  of,grant, 
may  also  take  an  estate  by  fine ;  such  as  infants, 
m&rried  women,  corporations!  sole  or  aggregate ;  for 
an  estate  may  be  taken  in  a  fine  by  attorney ;  or  any 
other  perison,  except  those  who  are  considered  in  law 
as  civilly  dead. 
tVillion  V,  53^  The  King  may  take  lands  by  fine,  because  it 

riowd.237.   id  &  matter  of  record;   and  therefore,  where  thci 
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Marquis  of  Berkeley  levied  a  fine  to  certain  persons^ 
^who  granted  and  rendered  to  Lord  Berkeley,  and 
the  heirs  male  of  his  body,  remainder  to  King 
Henry  VIL  and  the  heirs  male  of  his  body ;  it  was 
h  eld  that  the  estate  was  well  vested  in  the  King* 
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Section  1* 

EirerySDeciesi     A  FINJl  may  be  levied  of  every  species  of  real 

^^^^^       ror  ^^  property ;  such  as  of  an  honour,  manor,  mes? 

C0.Read.1i4  suage,  dovehouse,  garden,  orchard,  land,  meadow, 

pasture,  wood,  underwood)  fishing,  chase,  warren,^ 
fair,  ipli,  waifs,  estrays,  common,  ^c.  And  in  ge- 
neral it  may  be  l^iid  down  as  a  certain  ti^le,  that  a  finef 
may  be  levied  of  every  thing  whereof  a  praxipe 
quod  reddatt  or  Japiatf  lies, 

tdem<  2.  There  are  even  some  things  whereof  a  fine  ma^ 

be  levied,  althoiigh  a  prcecipe  quod  reddat  cannot  be 
brought  for  them }  as  an  oflSce^  for  which  neither  ^ 
prcecipe  nor  an  assize  lies,  but  only  a  quadpermttaL 

SReD.145  6.      3.  A  fine  may  be  levied  of  an  advowson  in  grosfi^ 

p*  2.^242i     J>^  v^^  of  presentation  to  an  ecclesiastical  benefice^ 

of  which  there  are  a  variety  of  instances* 

touch.  11  •         4,  A  fine  may  be  levied  of  a  chief  rent,  a  rent* 

charge^  or  any  other  rent  which  is  itctually  in  esse^ 
But  a  fine  cannot  be  levied  9f  W.  annuity  to  f^  mait 
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and  his  k!^ifnf  ib^caiiise  it  is  QxAy  a  personal  in«- 
h?riUnce* 

5.  A<fin0  nia^  be  levied  of  any  thing  that  lies  in  West  Symb. 
prcaider ;  prpyided  it  can  be  ascertained  with  suffi*  ^  ^^* 
cient  accur^y;  .but  of  things  uncertain^  such  as 
cominon  without  number,  a  fine  cannot  be  levied* 

6.  A  fine  may  be  levied  of  an  undivided  part  of  a  Moo.  250. 
manory  messuage,  or  other  real  estate,  as  well  as  of  Touch.  12* 
the  whole ;  and  the  writ  must  be  for  an  undivided 
moiety^  third,  or  fourth  part  of  a  manor,  messuage, 

&€•  9iit  if  an  entire  thing,  as  a  manor  or  messuage, 
be  parted;  9s  if  the  manor  of  Dale  h^  divided  into  two 
parts ;  if  Jthe  division  be  so  made,  that  the  maw>r  of 
that  part  be  not  ejituict;  and  a  fine  is  levied  of » 
part  of  itf  it  ff^JStpass  by  the  name  of  the  whole;  as  . 
de  manffifi  dp  J),  ami  jpsrtinentiis. 

7.  A  fyye  may  be,  and  is  usually  levied  of  New  New  RivQr 
Riv^r  shaxc^  by  the  description  of  so  much  land  co*  ^^^^' 
vexed  with  wa^ ;  fnd  whene^r  «i  fine  is  necessary  2  r.  Wms. 
to  be  levied  of  mck  shares,  as  the  New  River  runs  Townacnd  v. 
throimh  Ihr^je  counties,  Hertford^  Middlesex,  and  Wyndbam, 
Ix>ndon,  there  must  be  three  several  finest  ooe  being  §  32* 
necessary  for  each  county^ 

$•  It  has  jb^ep  9t»t^d  that,  at  the  dissolution  of  the  Tubes. 
mopaat^i^es  by  Uejury  VIU.  the  appropriations  of  Ti^^^-J*^'- 
the  9fifSf»^  r$ctpri(9s,  parsonagei^  and  other  ecde- 
abstical  benefices  which  belonged  to  the  religious 
home%  iffi^Bfm  vfistfi4  in  the  King,  who  granted 
th^BR  tQ  Jay  jj^mmf  And  in  order  to  enaUe  such 
p^nrai  tf^impm  «v«ry  act  of  dowMm  over.tbeir 
neir  40t^ti(m%  it  WNt  m^iVted  hy  the  statute  SH 
UpOs  Vl{I»4i»  7»S  7i  1^%  19  all  fja«s|,  where  any  i^« 
s<tt  fr  |Ni»»ia>sb9uld  kw^  any  «st«te  or  intemst  m 
<^y  parsonagei  viQ9f%git,  portion^  pension,  tithes,  6b^ 
iMiemi  ^.Ojtlier  e^l^aifistical  or  spiritual  profiti  which 
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should  come  into  temporal  hands  and  lay  uses,  the}^ 
should  have  the  same  remedies  as  for  other  lands  and 
tenements :  ^*  And  that  writs  of  covenant  and  other 
writs  of  fines  to  be  levied,  and  all  other  assurances  to 
be  had,  made,  or.  conveyed,  of  any  parsonage,  vi* 
oarage,  portion,  pension,  or  other  profit  called  ecclesi* 
astical  or  spiritual,  as  is  aforesaid,  should  be  thereafter 
devised  and  granted  in  Chancery,  according  as  hiad 
been  used  for  fines  to  be  levied,  and  assurances  to  be 
had  or  made,  or  conveyed,  of  lands,  tenements,  or 
other  hereditaments ;   and  that  all  judgments  to  be 
given  upon  any  of  the  said  writs  original,  so  to  be 
devised  or  granted,  of  or  for  any  of  the  premises,  or 
any  of  them,  and  all  fines  to  be  levied  and  acknow- 
ledged in  any  of  the  King's   said  courts  thereof, 
should  be  of  like  force  and  efifect  in  law,  to  all  in* 
tents  and  purposes,  as  judgments  given,  and  fines 
levied,  of  lands,  tenements,  and  hereditaments  in  the 
same  courts,  upon  writs  original  therefore  duly  pur- 
sued and  prosecuted ;  albeit  no  such  form  of  writs  * 
original  out  of  the  said  Court  of  Chancery  had  there- 
tofore proceeded  or  been  awarded." 
But  not  Mo-      9.  We  have  seen  that,  in  equity,  where  monfey  is 
out  b  Land,  covenanted  or  directed  to  be  laid  out  in  the  purchase 
Tit.  i.  §  6.    of  land,  such  money  is  considered  as  land ;  but  still 
Tit.  2.  c.  2.    a  fine  cannot  be  levied  of  it,  until  it  is  actually  in* 
*^*  vested  in  land. 

BywbatDe-      10.   With  respect  to  the  descriptions  which  are 
ftcnptioas.     necessary  to  be  used  in  a  writ  of  covenant,  of  those 

things  whereof  fines  are  levied,  they  should  be  the 
same  as  are  used  vOi^prcBcipe  quod  reddat^  in  an  ad- 
versary suit  But  a  fine  being  now  considered  as  a 
common  assurance,  or  conveyance  by  consent,  it  is 
construed  more  favourably  than  a  judgement. 
Touch,  U*         11-  An  hopour  may  pass  by  the  name  of  a  maQOT^ 
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or.by  its  proper  name ;  as  de  homre  de  T.  or  de  ma- 
nerio  de  T.  And  where  a  manor  is  demanded,  it  is 
sufficient  to  describe  it  by  its^  name  and  the  county 
wherein  it  is  situated,  without  mentioning  the  vill 
where  it  lies,  fbr  it  may  be  out  of  any  vill,  or  extend 
into  8ev^:al  viUs. 

12.  Where  a  manor  extends  into  several  vilis,  as  id^m- 1^* 
A.  B.  and  C,  it  is  good  to  express  all  or  none :  for  if  j  ^^  ^"'  * 
any  one  of  the  vills  be  omitted,  no  part  of  the  manor 
situated  in  that  vill  will  pass ;  though  a  fine  of  the    * 
msuior,  with. the  appurtenances,  would  have  carried 

the  whole  mailoc. 

13.  It  was:  £Eirmerly  held,  that  where  a  fine  was  Mallet  r^ 
levied  of  a  manor,  nothing  but  a  real  manor  would  ^^^y^, 
pa^  and  not  a  reputed  manor.    But  it  has  long  since  524.  707. 
been  agreed,  that  a  manor  in  reputation  only  will  ^ /   "^  *  * 
pan  in  a  fine  by  the  word  manor ;  and  that  when  a  6  Rep.  63. 
fine  is  levied  of  a  manor,  with  its  appurtenances, 

lands,  reputed  to  be  parcel  of  the  manor,  will  pass* 

14.  Parsonages,  rectories,  vicarages,  or  tithes  im«  Toueb.  12. 
propriate,  do  not  pass  by  the  words,  the  advowson 

of  the  church  of  S.  but  by  the  words,  the  rectory  of 

the  church  of*  S. ;  with  the  appurtenances^    For  the  Tit.  22. ;  70. 

wml  rectory  comprehends  the  parish  church  with  all 

its  rights,  glebes,  tithed,  and  other  prpfita  whatsoever^ 

But  where  a  fine  is  levied  of  a  right  of  presentation  Touch.  12, 

to  a  church  only,  the  words  are»  of  the  advowson  of 

the  church  of  S.  and  not  with  the  appurtenances. 

And  where  a  fine  is  levied  of  a  vicarage  endowed, 

the  writ  must  be,  of  the  advowson  of  the  vicarage  of 

S.  and  not  with  the  appurtenances.     And  where. 

there  is  no  vicarage  endowed^  it  must  pass  under  tiie 

WQfds,  the  advowson  of  the  church  of  S. 

\5.*  Land  ought  to  be  demanded  by  the  certain  Idem4 
treasure  of  its  quantity,  according  to  the  usual  mode 
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by  which  it  is  measured ;  as  aa  acic^  o^ga«g,  Ude, 
rood,  &€. ;  and  by  the  names  which  ace  usui^ly  givco^ 
to  the  diferent  kiads  of  land ;  as  arable,  meadow, 
pastutt,  &c. 
Waddj  V.  Ifi.  Where  a  fine  was  levied  of  u  certain  mimber  of 

8^MoT  276.    ^^^^  ^^  ^xkdij  it  became  a  question  wliether  the  acres 

were  to  be  considered  as.  customary  acres,  or  accord- 
ing to  the  statute  de  terris  mensurandis  ;  nor  does  it 
appear  how  the  cape  was  determined.  But  Loid  Coke 
Bniyn'sCase,  mentions  a  ease  where  it  was  adjudged,  that  in  a  conv- 
6  Rep.  67  a.    ^^^^^  i?ecovery  of  a  certain  number  of  acres  of  land^ 

they  should  be  estimated  according  to  the  customary 

and  usual  measure  of  the  country,  and  not  according 

to  (he  statute  de  terris  mcnsurandiSf 

Tit.  32.  c.  20.      17«  The  particular  vill  or  hamlet,  town,  i^dred 

^  ^^'  ^nd  county,  in  which  liie  lands  lie,  ought  to  be  men* 

tioned  in  the  fine.  And  where  a  fine  was  intended 
to  be  levied  ^  lands  lying  in  two  vills,  and  one  of  the 
vilU  only  vms  mentioned  in  the  writ,  it  was  held^  that 
the  lands  lying  in  the  other  vill  did  not  pass. 
Stork  y.Tox,  18.  Upon  a  special  verdict  it  appeared,  that  there 
(:ro.Ja.  120.  ^^j^  two  vills,  Walton  and  Street,  in  the  parish  of 

Street  A  fine  was  levied  of  certain  lands  in  Street  3 
and  whether  the  lands  in  Walton  passed  by  that  fine^ 
was  the  question. 

It  was  ac^udged  that  they  did  not  pass ;  for  Street 
being  a  distinct  vill,  and  so  found  by  the  verdict,  aL 
though  the  parish  of  Street  comprehended  them  both^ 
yet  4lie  lands  in  Walton  were  not  comprised  in  the 
fine.  But  if  the  fine  had  be^  levied  generally  of 
lands  in  Uie  parish  of  Street,  liien  all  had  well  passed, 

1^,  If  ft  fine  be  levied  <^  lands  in  A.,  and  the  party 
has  also  lands  in  B.,  jei  if  the  constable  of  A.  is  abd 
constable  of  B.,  all  the  lands  shall  pass ;  fiir  in  suq(( 
^ases  both  places  eoiistitute  the  same  vfll. 

4 
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90.  Upon  a  special  verdict  it  appeared,  that  a  fine  ^^^^  ^* 
had  been  levied  of  all  the  cofgomn^s  land  in  A.,  and  ]  Mod.  zs! 
that  he  had  lands  in  B.;  that  a  tithingman  Was  ^^^^*  >7^* 
appointed  in  B.,  but  that  the  ccmstobles  ctf  A.  exer« 
ctaed  their  authority,  not  only  in  A.,  but  also  in  B. 

Lord  Holt  said,  one  parish  m^ht  contain  three 
TiUs.  The  pari^  of  A.  may  contain  the  vills  of  A« 
B4  and  C. ;  that  is,  where  there  were  distinct  con*' 
stables  in  every  one  of  them.  But  if  the  constable 
of  A.  ran  through  the  whole,  then  was  the  vAkA^  but 
one  vill  in  law ;  or  where  there  was  a  tithingndan^  it 
m^ht  be  a  vill ;  but  if  the  constable  ran  through  the 
tithing,  then  it  was  all  one  vill.  He  knew  where  3 
m  4,000/.  a  year  had  been  enjojred  by  a  fine  levied  of 
land  in  the  vill  of  A.,  in  which  were  five  several 
hamlets,  in  which  were  tithings,  but  the  constable  of 
A.  ran  through  them  all ;  and  upon  tiiat,  it  was  held 
good  fbr  ail.  There  was  a  case  of  the  constable  of 
Blandford  Fortun,  wherein  it  was  held,  that  if  he  had 
ft  concurrent  jurisdiction  with  all  the  test  of  the  con* 
stables,  the  fine  would  have  passed  the  lands  in  all. 
In  some  phices  they  had  tithinglnen,  and  no  con« 
stables. 

€1.  A  fine  May  be  levied  of  a  close  or  messuage  by 
a  known  name,  without  any  mention  of  the  vill  or 
hamlet  in  which  it  lies. 

.22.  In  trespass,  the  question  was,  whether  a  fine  Monckr. 
iB%ht  be  levied  of  a  close,  by  a  known  name,  in  a  Cro.?ii.  574, 
v31»  without  any  mention  of  the  vill  or  hamlet  in 
Wmch  it  by. 

It  was  adjudged,  that  the  fine  was  good  enough ; 
for  it  was  but  the  agreement  of  the  parties,  which 
being  recorded,  although  there  was  neither  vill  nor 
hamlet  mentioned  wherein  it  lay,  it  was  good.  And 
notwithstandbg  it  was  objected,  that  a  praxipe  ought 
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to  be  in  a  villnge  or  faamlet,  or  place  known  out  of'  a 
village  or  hamlet,  as  appeared  by  all  pleadings ;  for 
if  the.  place  known  was  within  a  vill  or  a  hamlet,  the 
prxpcipe,  ought  to  be  brought  accordingly  ;  yet  it  was 
answered,  that  this  was  true  in  a  prcecipe  or  other 
writ  to  which  the  defendant  was  to  aqswer  \  but  this 
being  but  a.  concord  and  agreement  of  the  parties, 
uid  no.  exception  taken,  but  the  fine  drawn  and  pass- 
ed, it  was  good. 
FardeyT.  23.  It  was  found  by  special  verdict,  that  John 

Gro!(^.269.  ^^^^'  b^ipg  tenant  in  tail  of  a  certain  messuage  and 
276.  lands  oalled  Easton's,  lying  in  Bishop's  Morchard, 

levied  a  fine  thereof,  by  the  name  of  a  messuage  and 
200  acres  of  land ;  50  acres,  &c.  in  Essington,  £as^ 
ton,  and  Chilford  ;  and  that  there  was  not  any  vill  or 
hamlet  or  place  known  by  the  name  of  the  messuage 
or  tenement  called  Easton's,  out  of  the  vills  or  ham- 
lets }  and  that  none  of  the  said  tenements  were  in 
Essington  or  Chilford. 

The  question  was,  whether,  upon  this  matter  found, 
a  fine  levied  of  lands  in  places  known  in  a  vill,  not 
mentioning  the  vill  or  hamlet  where  the  lands  are, 
was  good. 

.    All  the  Judges  were  of  opinion  that  the  fine  was 

good ;  beoHise,  being  but  an  assurance,  it  was  to  be. 

taken  fiivourably. 

Stud  y.  .   S4«.  The  word  tenement  is  not  a  sufficient  descrip- 

fLeon?1t88.  *^^^  of  any  thing  whereof  a  fine  is  levied;  for  atene* 

ment  may  consist  of  a  mesauage,  land,  or  any  other 

thing  which  lies  in  tenure.    And  there  is  an  instance 

where  a  ^e,  levied  of  two  tenements,  was  reversed 

by  writ  of  error, 

Vide  Ttt.  32.      25.  In  the  case  of  an  anUnguitas  latens  in  the  de- 

^'    '^    '     scription  of  the  things  whereof  a  fine  is  levied,  an. 

5  Hod.  235.   avenpent  is  admitted  to  explain  it.    Thus  if  a  persou 
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lias  two  manors,  which  are  both  known  by  the  name  * 
of  Dale,  and  he  levies  a  fine  of  the  manor  of  Dale 
'generally,  circumstances  may  be  given  in  evidence 
to  prove  which  manor  was  intended  to  pass  by  the 
fine. 

Wk  A  fine  does  hot  ascertain  but  only  comprises  Ht.  32.  c.i2. 
tiie  knds  whereof  it  is  levied ;  so  that  it  is  in  all  cases  ^  ^* 
extremely  proper  to  have  a  declaration  of  uses,  in 
order  that  the  precise  lands  comprehended  in  the  fine, 
and  intended  to  pass  by  it,  may  be  ascertained. 

27.  There  are  frequent  instances  of  tenants  in  &e  2  Atk.24i. 
simple,  who,  in  levying  fines,   insert  more  parcels  139^* 
of  land  than  do  actually  belong  to  them  ;  in  which 
case  Lord  Hardwicke  says,  a  court  of  equity  will 
restrain  the  operation  of  the  fine  to  such  lands  as  do 
really  belong  to  the  parties. 
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Section  1. 

FINES  being  now  comideted  as  ccmimbn  assure 
ancesj^  made  with  the  consent  of  ihe  parties^ 
the  Court  of  Common  Pleas,  upon  the  authority  of  the 
statute  8  Hen.  VI.  c.  12.,  by  which  the  Judges  are 
authorized  to  reform  and  amend  all  misprisions  of 
clerks  in  records,  has  frequently  permitted  fines  to  be 
amended  (  where  any  palpable  mistake  or  misprision 
has  been  made  by  the  officers  of  the  Court,  in  the 
entry  of  the  King's  silver,  the  proclamations,  or  the 
description  of  the  lands. 
Ori^bal  2.  The  Judges  have,  in  some  instances,  even  directed 

the  original  writ,  upon  which  a  fine  has  been  levied,  tcf 
be  amended.  But  the  propriety  of  such  amendm^i 
seems,  from  some  modeirii  determinations,  to  be  ex« 
tremely  doubtful. 
Gage's  Case,  S,  A  writ  of  9TT0X  was  brought  to  reverse  a  fine^ 
5  Rep.  46  6.  ^^^  ^^  error  assigned  was,  that  the  writ  of  covenant 

bore  teste  the  24tfa  of  April,  returoaUe  qumd.  pasch^ 
which  was  the  14th  of  April,  so  that  the  return  was 
before  the  teste* 
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It  was  resolved  by  the  whole  Court,  that  the  writ 
Aould  be  amended,  because  fines  were  nothing  more 
than  common  assurances,  entered  into  with  the  mutual 
consent  of  the  parties.  This  case  is  however  said  to 
be  totally  misreported ;  and  the  doctrine  there  laid 
down,  that  an  original  writ  may  be  amended,  has 
been  contradicted  by  the  following  determination. 

4.  Lord  Pembroke  petitioned  the  House  of  Lords  Pembroke ' 
for  a  bill  to  set  aside  an  amendment  made  in  a  fine,  isalk^  52. 
levied  in  the  Court  of  Great  Sessions  in  Wales.  Holt  59. 

It  was  referred  to  the  Judges  whether  the  fine  was 
amendable  in  those  particulars,  in  which  it  had  been 
amended ;  and  whether  such  amendments  were  war- 
ranted by  law.  One  of  the  amendments  was  in  the 
eriginal  writ,  which  had  been  tested  six  months  after 
the  dedmus  for  the  caption. 

.  Lord  Holt  certified  the  opinion  of  the  Judges  to  be, 
that  the  writ  of  covenant,  being  an  original  writ,  was 
not  amemibCble,  either  by  the  common  law,  or  by  any 
statute.  That  neither  the  14  Edw.  III.  nor  the 
8  Hen.  VI.  warranted  such  an  amendment.  That  as 
to  tfais  .purpose  there  was  no  diflerence  between  adver- 
sary actions  and  amicable  ones ;  for  no  court  could 
amend  a  mistake  in  a  deed,  which  was  as  much  a  cooke  v.  — 
conunon  assurance  as  a  fine ;  and  that  Gage's  case  ^  ^^unt.  644. 
was  misreported,  and  was  not  l^w. 

5.  In  Lord  Raymond's  Reports,  it  is  said  by  Mr.  toI.  2. 1066. 
Ju^ic«  ]RpweU,  that  the  teste  of  an  original  writ  was 

not  amendable ;  that  it  was  so  resolved  by  the  House 
of  Lords,  with  the  concurrent  opinion  of  all  the  Judges, 
upon  consideration  of  Gage's  case,  in  the  case  of  Lord 
Jeflferies  J  and  a  judgement  giv^  in  Wales  upon  the 
)Hltbo|tity  of  tliat  case,  was  reversed ;  and  upon  that 
ppcastao  tlfe  record  of  Grage's  case  was  searched  for, 
jdA^  i(»u9d  iK»fc  to  warrant  the  report  And  Iiord  Holt 
VoL.V.  M 
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Gill  r.Yeatest  said,  the  record  of  Gage's  case  was  ift  Coke'S' Entries, 
4Taunt.708.  ^j^  j,^^^  p   ^  ^^^  ^^^^^  ^^  judgment  of   the 

Court  was  contrary  to  the  report ;  for  the  writ  was 

not  amended,  but  the  fine  reversed. 

Lindsay  ?.  6.  In  a  late  case  the  Court  of  Common  Pleas  refused 

2  Bkck.  R.    *^  amend  the  return  of  a  writ  of  covenant,  on  which 

1013.  a  fine  had  been  levied ;  because  the  deed  of  uses 

was  suspicious,  the  fine  having  been  taken  from  a 
Vide  Cross  dying  woman.  But  Sir  W.  Blackstone  observes,  that 
Tk^sLc.  6.    ^^^  Court  gave  no  opinion  as  to  the  propriety  of  such 

an  amendment,  in  a  fair  case. 
Entry  of  the       ?•  A  mistake  in  the  entry  of  the  King's  silver  will 
King's  Silver,  ^g  allowed  to  be  amended. 

Bohun's  8-  Husband  and  wife  being  seised  of  the  manor  of 

fi  p^'  Empoles,  levied  a  fine  theY^of,  by  the  name  of  the 

manor  of  Empoles,  and  of  a  great  number  of  acres  of 
land,  meadow,  &c.  according  to  the  common  form 
of  fines ;  and  the  manor  and  tenements  were  valued^ 
at  SO  marks  per  wmwm^  so  that  the  fine  in  the 
hanaper  was  1  i.  6^.  8e/.,  and  therefore  the  King's 
silver,  or  post-fine,  amounted  to  40  shfllings. 

Tiie  clerk  made  the  entry  of  the  King's  silvw  in 
this  form : — Nichi  Bohun  dat  dormnce  regkue  40  ^* 
pro  Ucentia  concordandi,  Sfc.  in  plaeito  cofwentiank 
of  so  many  acres  of  land,  meadow,  &c.  mnittiiig  the 
manor;  and  error  being  assigned  on  this  point, 
because  tfae^  King^s  silver  was  not  menti<Mied  to  be 
paid  as  well  for  the  manor  as  for  the  other  tene- 
ments, it  was  resolved  by  all  the  Judges,  that  the  rdl 
of  the  entry  of  the  King's  silver  should  be  amended, 
according  to  the  writ  of  covenant,  the  note,  the 
foot,  and  the  certificate  of  the  Judged,  :in  these 
words — De  manerio  de  Empoles  cum  perUrientM  ac^ 
8fc:  which  were  omitted  through  the  n<^%enee  of 
thd  clerk;  fi^r  it  appeared  tiiat  the  whole  enoi  was 
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paid^  as  well  for  the  manor,  as  for  the  residue  of  the 
tenements,  so  that  no  prejudice  was  done  to  the 
Queen. 

9«  The  proclamations  in  a  fine  may  also  be  amended.  The  Procla- 
even  after  a  writ  of  error  haa  been  brought,  in  which  ™*^'^°*- 
a  defect  in  the  proclamations  is  assigned  for  error. 

10.  Thus  the  proclamations  which  were  endorsed  Dowling's 
on  the  foot  of  a  fine,  were,  pending  a  writ  of  error,  ^^ 
allowed  to  be  amended,  according  to  the  proclama- 
tions on  the  note  of  the  fine,  remaining  with  the 
chirographen     And  in  another  case,  the  proclama^  Down's  Case, 
tions  of  a  fine  were  allowed  to  be  amended,  after  a  ''^*™' 
writ  of  eiTor  ^ad  been  brought,  in  which  that  circuni- 

stance  was  assigned  for  error. 

11.  So  where  a  mistake  had  been  made  in  the  third  Pettus  ▼. 
proelamatioa,  on  the  foot  of  the  fine,  and  the  fourth  ^^^\^ 

loIUp.  54. 

proclamataoB  was  altogether  left  out.  But  it  appear* 
ingdiat  the  proclamations  upon  the  record  remainii^ 
with  the  chirographer,  and  in  the.  book  of  the  cfairo* 
grapher,  were  properly  made ;  it  was  adjudged  that  the 
enon  in  the  proclamations  should  be  amended* 

13.  In  the  same  manner  where  a  fine  was  levied  strilley's 
in  Kich.  11  Eliz.  and  the  proclamations  indorsed  by  ^^* 
the  chirographer  were  right ;  but  in  the  note  of  the 
fine  ddivered  to  the  custos  brevium,  the  second  pro- 
clamation appeared  to  have  been^raade  on  the  20th 
May,  wlieie  it  should  have  been  the  28d  May.  The 
Coort  held  that  it  should  be  amended  ;  for  the  en- 
grossment upon  the  fine,  by  the  chirographer,  was 
the  foundation,  which,  beitig  right,  was  a  sufficient 
warrant  to  amend  the  other }  though  the  Court  held 
it  a  good  fine,  without  any  amendment 

13.  The  4escri|>tion  of  the  lands  intended  to  be  Descriptioa 
c«iq^ri86d  in  a  fine,  is  frequently  erroneous ;  but  in  *^  ^  *    "  •* 
ffiich  cases,  whenever  the  description  is  <:ontrary  to 
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the  intention  of  the  parties^  it  will  be  amended  i 
provided  such  intention  appear  from  the  deed  to 
lead  the  uses  of  such  Sne,  or  from  any  other  sufficient 
^circumstances. 

14.  Serjeant  Pemberton  moved  to  amend  a  fine 
which  was  levied  of  the  manor  of  Ighfield,  where  the 
deed  which  declared  the  uses  was  of  the  manor  of 
Ightfield^  which  was  the  true  name.  And  it  was 
amended  accordidRgly. 

15.  It  appeared  to  the  Court»  after  the  examina- 
tion of  the  plaintiff  ansl  deforciant,  the  inspection  of 
a  fine  levied  between  the  parties,  and  the  deed 
declaring  the  uses  of  the  fine  {  that  by  the  omission 
or  misprision  of  the  clerk,  who  made  and  engrossed 
the  prcBcipe  and  concord  of  the  fine,  he  supposed 
the  lands  to  lie  among  others  in  the  parish  of  Lan- 
oeston,  wlien  in  fact  there  was  no  such  parish  in  the 
whole  county  of  Cornwall,  but  that  it  ought  to  have 
been,  in  the  parish  of  St.  Stephen's  near  Lanceston. 

It  was  ordered  by  the  Court;  that  as  well  the 
prcecipe  and  writ  of  covenant,  as  all  entries  and 
records  of  the  said  fine,  should  be  amended  and 
rectified,  by  inserting  the  words  St.  Steplien*s  neoTj  as 
by  law  it  ought  to  be  done. 
"  16.  So  where  a  motion  was  made  to  Anend  a  fine, 
by  uEiserting  the  word  Waorthi  and  on  showing  cause 
the  rule  was  made  absolute  for  the  amendment; 
although  it  was  objected  that  the  heirs  at  law  would 
be  prejudiced  by  the  amendment.  But  the  Court 
saidC  l^ey  could  not  take  notice  whether  it  would 
be  prejudicial  to  the  heir  at  law  or  not ;  as  it  was  the 
duty  of  the  Court  to  make  the  fine  agreeable  to  the 
deed  of  uses,  and  to  the  intention  of  the  parties. 

17.  Two  fines  of  land  in  the  island  of  Antigua 
vrere  ordered  to  be  amended,  upon  hearing  counsel 
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fer  the  cognizee,  and  the  heirs  at  law  of  the  cogni- 
zors,  who  had  brought  writs  of  error  to  reverse  the 
fines.  The  lands  were  described  in  the  writs,  &c. 
thus : — In  insula  de  Antigua  in  America^  in  partibus 
transmarinis^  viz.  in  parockia  Sanctce  Marice  Islington 
in  com.  Middlesex.  The  amendment  was  by  striking 
out  the  words,  in  America  in  partibus  transmarinis. 

Articles  of  agreement  between  the  parties  to  the 
fines,  to  convey  and  assure  the  lands  in  the  island  of 
Antigua,  were  read :  and,  per  curiam^  the  repugnancy - 
inserted  merely  through  want  of  skill,  and  which 
would  vitiate  the  fines,  must  be  rejected,  and  the 
fines  made  effectual,  that  is,  in  common  form ;  if  they 
be  then  insufl^cient,  advantage  may  be  taken  thereof. 
-   18.  A  fine  levied  in  1  Geo.  I.  was  ordered  to  be  Cra^bffl  v. 
amended  according  to  the  deed  of  uses,  by  striking  Barnes,  u^  ^ 
out  the  word  parockia^  and  inserting  the  word  para-  Manley  v. 
chOsi  and  also  by  inserting  the  words  et  Afelmerln/.    4 Taunt.  257. 
.   19.  It  was  moved  that  a  fine  of  lands,  levied  in  the  J;*™^®  ^• 

Reaston, 

reign  of  Queen  Anne,  might  be  amended  by  a  deed  5  Taunt.  207. 

of  marriage  settlement^  on  the  behalf  of  one  John  bu^"o**^' 

Smith,  tenant  in  tail  under  that  settlement,  by  alter-  3Wils.R.58  '• 

ing  the  name  of  a  parish  in  the  fine,  from  Coxley  to 

Corley.     Upon  reading  the  deed,  the  indenture  of 

the  fine,  and  an  affidavit  that  there  was  no  such 

parish  as  Coxley  in  the  county  where  the  lands  were  i 

the  Court  ordered  the  fine  to  be  amended,  with-» 

out  making  any  rule    upon  any  person   to  show 

cause. 

90.  Where  one  of  the  deeds  to  lead  the  uses  of  a  Phillips  t. 
fine,  namely,  the  lease  for  a  year,  contained  the  word  3^3^'  ^  p^I^ 
tithes,  but  the  deed  of  release  omitted  that  word ;  362. 
the  Court  refused  to  amend  the  writ  of  entry,  by 
inserting  the  word  tithes,  though  the  release  had  the 
words,  hereditaments  and  appurtenances  whatsoever : 

M3 


166  2V&XXXV.    Fine.   OLvii.  §^0^-43. 

and  observed,  that  the  release  did  not  convey  aH 
the  hereditaments  described  in  the  lease,  but  only 
the  hereditaments  belonging  to  the  messuages  and 
lands  before  described  in  the  release  itself;  and 
that  tithes  were  not  hereditaments  belonging  to 
Clntterbuck  land,  but  were  a  separate   subject  of  tenure,  and 

1  Marsh.  406.  ^ust  be  held  by  a  diflferent  title. 

Cent.  6.  SI.  It  is  laid  down  by  Jenkins  that]  more  acres  of 

^*'  ^^'         land  do  not  pass  by  a  fine,  than  the  fine  mentions, 

although  the   indenture  that  leads  the  use  of  it 

mentions  more  acres  than  are  in  the  fine ;  for  the 

fine  is  the  foundation  of  the.  estate,  and  the  estate 

« 

ought  to  rise  out  of  iU 
22.  This  doctrine  appears  to  be  now  changed,  for 

the  number  of  acres  in  the  fine  will  be  altered  in 
Eyton  r.  conformity  to  the  deed  of  uses,  which  is  the  measure 
4  BrorParl.  ^y  which  juries  usually  go  in  ascertaining  t\^ descrip- 
Ca.  149.        tion  of  the  estates  whereof  a  fine  is  levied.    But 

where  the  deed  of  uses  is  general,  the  Court  will  not 

allow  the  number  of  acres  inserted  in  a  fine  to  be 

increased* 
Powell  V.  23.  On  a  motion  to  amend  a  fine  by  increasing  the 

2  Black.  R.    number  of  acres,  the  deed  of  uaes  being  general^ 
1202.  ^^^  ^jjg  intent  only  proved  by  affidavit ;    r 

Lord  Cb.  J.  De  Grey  observed,  that  amendments 
anciently  were  only  of  errors  in  the  process  of  fines,, 
or  mistakes  in  the  description  of  the  premises ;  ^nd 
these  were  amended  by  other  parts  of  the  same 
record :  but  the  amendment  then  required  varied  the 
extent  of  the  premises  from  50  ta  84  acres.  This 
indeed  might  be  done  upon  principle,  provided  it  was 
intended  by  the  parties ;  but  what  was  the  evidence 
of  that  intent :  the  deed  to  lead  the  uses  could  not 
be  legal  evidence  of  the  wife's  intent,  because  sh9 
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was  not  examined  as  to  the  deed,  as  she  was  to  the 
fine ;  and  so  there  was  nothing  to  amend  by. 

Sir  W.  Blackstone  thought  the  deed  of,  uses  suf- 
ficient evidence  of  the  intention  of  the  parties,  and 
that  it  had  always  been  allowed  as  such,  even  in  the 
case  of  femes  covert  j  Luggins  v.  Rawlins,  Barnes. 
But  what  did  the  deed  of  uses  say :  it  described  no 
number  of  acres ;  that  was  to  be  proved  by  viva  voce  Bartnun  v. 
evidence,  which  was  too  dangerous.  He  could  find  ^  ^^^  ^^^ ^ 
no  precedent  where  the  quantity  or  number  of  acres 
had  been  increased,  much  less  nearly  doubled,  as  in 
this  case ;  and  was  not  for  making  a  precedent,  which 
would  give  such  an  inlet  to  frauds 

24.  An  error  in  the  names  of  the  parties  will  not  Names  of  the 
in  general  ^be  allowed  to  be  amended.  Parti«  not 

^  amended. 

25.  On  a  motion  to  alter  the  name  of  the  plaintiff  j)ixon  ?. 
in  a  fine  from  Robert  to  John ;  on  an  affidavit  by  the  ^^^■P"^ 
attorney  concerned,  that  JcHin  Dixon  was  the  party  816. 
meant,  who  had  purchased  a  part  of  the  estate,  and 

that  no  deed  to  declare  the  uses  of  this  fine  had  then 
been  executed.  The  Court  thought  that  this  Was 
equivalent  to  a  new  fine }  and  refused  the  motion. 

26.  A  motion  was  made  to  amend  a  fine,  by  alter-  £x  pane 
inir  the  surnames  of  the  deforciants  in  the  writs  of  ^^^i_  ^ , 
covenant  and  dedimus  potestatem,  and  in  the  pnscipe  455. 

and  concord  acknowledged  by  them,  and  at  the 
several  offices  through  which  they  had  passed,  from 
Wood  to  Motley ;  and  that  the  chirographer  should 
be  ordered  to  deliver  up  such  writs,  &c.  for  the  above 
purpose.  An  affidavit  was  produced  of  the  attorney 
who  was  employed  to  pass  the  fine  three  years  before, 
and  of  the  deforciants  themselves  j  the  former  of 
whom  stated,  that  at  the  time  he  was  employed  to 
pass  the  fine,  and  through  the  whole  of  thq  transac- 

M4 
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tion,  he  understood  the  names  of  the  deforciants  to 
be  Wood,  and  accordingly  inserted  that  name  instead 
of  Motley,  which  he  then  found  to  be  their  real  names^ 
in  the  writ  of  covenant  j  and  that  they,  being  illiterate 
persons,  only  put  their  mark^  and  did  not  discover 
the  mistake.  The  deforciants  stated  that  the  fine 
was  read  over  to  them,  and  they  understood  it,  but 
did  not  discover  the  mistake  which  had  been  made 
with  respect  to  their  names. 

Lord  Alvanley  said,  this  was  an  application  to 
amend  a  fine,  by  inserting  the  names  of  Motley  and 
wife,  instead  of  Wood  and  wife.  It  was  not  sworn 
that  the  parties  at  the  time  the  fine  was  passed  were 
as  well  known  by  one  name  as  the  other,  of  evea 
that  they  were  known  by  the  name  of  Wood  at  all ; 
and  the  Court  was  desired  to  make  the  amendment^ 
without  any  reason  given,  why  one  name  was  put  for 
ttie  othen  The  consequences  of  such  an  amendment 
must  be  obvious  to  every  body.  Suppose  an  eject- 
ment brought,  and  a  search  made  for  a  fine  and 
none  found,  and  then,  when  the  parties  came  to  trials 
a  fine  is  produced,  which  escaped  the  search  because 
the  name  had  been  changed.  These  amendments 
ought  not  to  be  made,  except  in  cases  where  the 
alteration  was  of  such  a  nature  as  that  no  one  could  be 
misled  by  it.  He  would  go  farther  and  say,  that  if 
the  Court  of  Common  Pleas  had  allowed  such  an 

Ex  parte       amendment  as  was  then  applied  for,  he,  as  Master  of 

2  Bolr&Pul.  *^^  Rolls,  would  not  have  granted  a  new  writ  of 

455.  covenant. 

Vide  Tit.  3Pi      The  other  Jud£;es  concurred,  and  the  motion  waa 

Recoverj,  n       . 

G.  9.  refused. 


Temwmnot      ^*  Al<*^ough  the  Court  of  Common  Pleas 

be  alteradl  to  amend  a  fine,  in  matters  of  form»  yet  where  a  fine 

Another. 
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18  recorded  of  one  term,  that  Court  will  not  alter  it, 
and  make  it  a  fine  of  another  term. 

28.  A  fine  was  taken  on  the  1st  October  1770,  HeaA  v. 
10  Geo.  III.  and  acknowledged  before  commissioners,  2  Black!  R. 
in  which  Sir  J.  Eardly  Wilmot,  then  Lord  Ch.  J.  of  778. 
the  Court  of  Common  Pleas,  and  others,  were  cogni-  ]^q^^  73. 
zors,  which  was  passed,  engrossed,  and  recorded  as 
a  fine  of  the  preceding  Trinity  term.      Sir  J.  £. 
Wilmot  had  nothing  in  the  lands,  until  a  few  days 
before  he  acknowledged  the  fine;  and  therefore  in 
the  deed  to  lead  the  uses  thereof,  it  was  covenanted 
by  the  parties,  that  the  fine  should  be  levied  as  of  the 
Michaelmas  term  next   ensuing  the  acknoidedge- 
ment  thereof;  but  by  Aistake  the  fine  was  recorded 
as  of  the  preceding  Trinity  term. 

Upon  producing  the  deed  to  lead  the  uses  of  the 
fine,  and  showing  the  mistake,  it  was  moved  that  the  ' 
fine  might  be  altered,  and  made  a  fine  of  Michaelmas 
term,  according  to  the  covenant  in  the  deed  of 
uses ;  but  Lord  Ch.  J.  De  Grey,  and  the  whole  court 
observed,  that  this  waa  not  a  motion  to  amend  a  fine, 
but  to  make  a  new  fine :  for  Sir  J.  Wilmot  having 
nothing  in  the  lands  at  the  time  when  the  fine  was 
levied  and  recorded,  it  could  only  operate  as  a  bar 
to  lumself,  and  those  claiming  under  him ;  so  that 
the  granting  of  this  motion  might  prejudice  the  rights 
of  strangers. 

The  motion  was  refused. 
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claim* 
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Section  1^ 

AVING  stated  the  various  circnxnstances  whicb 

are  necessary  to  the  levying  a  fine»  I  shall  now 

proceed  to  investigate  the  effects  with  which  it  i» 

attended. 

Force  of  a         ^*  ^7  ^^  common  law  all  judgements  of  courts 

Fineatoom-  ^ere  aUowed  the  utmost  force  in  determining  the 

rights  of  the  contending  parties ;  now  a  fine  being 
considered  as  a  composition  of  a  suit  actually  com* 
menced,  and  the  concord  of  a  fine  coming  in  lieu  of 
the  sentence  which  would  have  been  given  in  case 
the  parties  had  not  agreed  to  terminate  the  suit  in 
that  manner,  it  was  allowed  to  have  the  same  force 
and  effect  as  a  judgement  in  a  real  action. 
3.  This  idea  seems  also  to  have  been  adopted  from 

Cod  lib  2     *^®  ^^^^  ^*^  >  ^^^  ^^  ^  ^^  in  Justinian's  Code — Non 
tit.  4. 1. 20.    minorem  auctoritatem  iransactionum  quam  rerum  Judi- 

catorum  esse  recta  ratione  pldcuit.  And  the  rule  laid 
Vin.  de  down  by  modem  civilians  is — Transactio  inter  ipsos 
Trans,  c.  8.    tromkigentcs  eandem  vim  habet  quam  res  judicata  i 

11.  Of 
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et  praptereOf  causa  transactiane  decisa  et  JimtOj  turn 
nungis  quam  sentenHa  retractatur;  nee  alioqtu  nuttus 
Mt  Utium  finis. 

4.  The  deliveiy  of  possession  by  the  sheriff,  after  a 
fine  was  levied  in  pursuance  of  the  writ  of  habere 

Jadas  seismamf  which  issued  for  that  purpose,  being 
equal  in  point  of  notoriety  to  the  ceremony  of  livery 
of  seisin,  it  was  therefore  establidied,  that  a  fine  not 
only  transferred  the  possession,  but  also  the  right  of 
possession.  It  does  not,  however,  take  away  the 
right  of  entry  of  those  who  have  a  title  to  the 
land,  except  in  some  particular  cases,  which  will  be 
noticed  hereafter. 

5.  A  final  judgement  in  a  writ  of  right,  and  a 
chirograph  of  a  fine,  were  originally  considered  as 
perfect  bars  to  all  claims  whatever,  from  the  moment 

they  were  completed.  Thus  Madox  has  transcribed  Forma]* 
a  record  of  10  Rich.  I.  where  Roger  de  Wermedale  '  '  ' 
was  impleaded  for  lands,  of  which  a  fine  had  been 
levied ;  and  it  was  adjudged  that  he  should  hold 
the  lands  in  peace;  and  that  none  of  the  said 
persons  could  rightfully  implead  him,  as  they  were 
in  patria  when  the  fine  was  levied,  and  made  no 
claim. 

Eecardatum  est  per  eosdem  baranes  quod  postfinem 
et  concordiam  factam  inter  praidktos  MatUdam  et 
Hogerumf  8^.  traaerunt  pnedictum  Rogerwn  in 
pladtum  de  tenemento  quod  annotatur  in  rotulo  prece* 
dente.  Et  quod  judidtmjvit^  quod  Rogerus  teneat  in 
pace  tenementum  prtedictum^  sicut  continetur  in  cifrogra^ 
pho  facto  inter  ipsum  et  pnedktum  MaUldam  ;  et  quod 
nuUus  prasdictorum  poteriteum  implacitarej  ex  quod  ipsi 
Jueruntin  patria  quando  finis  iUe  fixtus  Jiiit,  et  non 
posuenmt  clameum  aUquod  in  terra  ilia,  skut  prwdictus 
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Rogerus  coktrd  eos  dmt  in  curia  regis  in  pladtOi  et 
ipsi  hoc  non  defenderunU 

6.  The  effect  of  a  judgement  or  fine  continued 
to  be  the  same  when  Bracton  wrote,  and  he  justifies 
it  upon  the  principle  that  sufficient  time  was  given, 
both  in  a  real  action,  and  the  passing  a  chirographum^ 
for  all  those  who  had  any  right  to  make  their  cl^dm.  - 
Bract.  436  a.       Et  sciendum  quod  stathn  in  ipso  placito  et  factkme 

cyrographi^  vel  ante  judicium^  si  presensjuerit  in  curia^ 
vel  si  in  patria^  vel  in  regnoi  infra  quatuor  nutria^  nee 
aUegare  poterit  i^orantiam^  nisi  justum  interoenerit 
impedimentum^  nee  ulterius  audiri  debet  (utvideturj' 
quia  temnmim  habet  ad  minus  unius  mensis  f  secundum 
cammunem  provisiohem  regnij  infra  quern  venire  potest 
commode  post  placitum  motunh  quoeimque  Jkerit  in 
regno  f  infra  quatuor  maria  ;  quia  quiUbet  hnplacitatus 
debet  habere  summonitionem  16  dierum  ad  minus^  quas 
rationaUUs  did  poterit  sunmonitio :  nee  canceditur 
aUcui  cyfograpkum  primo  die  Utigii^  sed  habetnt  alium 
diem  ^per  spatium^  15'  dierum  ad  minus  ad  capiendum 
a/rographum  suum^  ut  infra  tottrni  illud  tempos  possit 
quejhs  habuerit,  opponere  clameum  suum. 

7*  A  considerable  alteration  was  however  made  in 
this  respect  some  time  in  the  latter  end  of  the  reign 
of  Hen.  III.  or  the  beginning  of  that  of  Edw.  I. 
For  in  the  time  of  this  latter  prince,  all  persons  were 
allowed  a  year  and  a  day  to  claim  against  a  judge- 
•  Lib.  6.  c.  63i  ment  or  fitie.    Thus  fleta  says — Bsrcipere  endn  poterit 

ienens  ex  tacitumitate  petehtis,  vel  alicufus  antecessoris 
suif  utsi  subticuerint  cum  viderint  de  jure  suo  titigdre^ 
veljimlem  concordiam  Jacere^  et  clameum  suum  itffra 
annum  et  diem  non  apposuerint. 

But  if  no  claim  was  made  within  that  period,  a 
fine  then  became  a  perpetual  bar  to  all  persons  what* 
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ever ;  so  that  a  fine  nt^as  a  mode  of  acquiring  lands» 
wkidi  after  a  certain  time  secured  the  title  of  the 
purchaser  against  every  kind  of  claim. 

8.  The  necessity  of  some  kind  of  assurance  of  2  Inst.  713. 
this  nature  seems  to  have  been  very  early  felt ;  for  it 
is  a  maxim  of  the  highest  antiquity  in  our  law,  that 
all  sales  of  personal  property,  in  an  open  fair  or 
market,  are  not  only  good  and  valid  between  the 
contracting  parties,  but  are  also  binding  on  all  stran- 
gers who  have  any  right  to  the  things  thus  sold. 
And  Lord  Coke,  and  the  author  of  Doctor   and  Co.  Read.  i. 
Student,  were  of  opinion  that  the  validity  of  a  sale  in  Dial.  i.e.  23." 
an  open  market,  and  its  efficacy  in  binding  the  rights 
•f  strangers,  was  extended  to  a  fine,  for  the  security 
of  those  who  were  in  possession  of  lands.* 

9*  The  utility  of  fines,  and  the  propriety  of  aUow-  Of  the 
ingthem  the  utmost  force  in  securing  landed  pro-  nioJio^e- 
perty,  produced  the  statute  18  £dw.  I.  st.  .4.  usually  vandi  fines. 
called  the  statute  De  modo  kvandi  Jims ;  which  was 
made  for  the  sole  purpose  of  ascertaining  the  manner 
in  which  fines  should  in  future  be  levied,  and  of 
declaring  their  efiect    This  statute,  after  regulating 
the  forms  which  were  to  be  pursued  in  the  passing 
tf  fines,  proceeds  thus :— >*'  And  the  cause  wherefore 


«•*♦• 


*  The  kir  hath  ordained  the  Court  of  Common  Pleas  as  a  market 
^vcft  fi>r  ftgsaraofies  of  laod  hy  fine ;  so  that  he  who  will  be  assured 
«f  Ut  knd,  not  only  against  the  .seller,  but  all  strangers,  it  is  goo4 
for  him  to  pass  it  in  this  market  overt  by  fine.  3  Rep.  78  6.  For  as 
the  ooDiDon  law  hath  provided  a  sure  and  safe  way  to  acquire  and 
get  the  property  of  goods  by  sale  in  market  overt,  so  also  the  com- 
">ea  law  bath  ordained  a  sure  manner  .of  conveyance  for  the 
poiduMer  of  lands,  whichi  as  our  statute  saith,  was  by  fine.  Co. 
Jiewl.  I. 


174  .  TiOe  XXXV.  Ftne.   Ch.  viii.  S  9,  10- 

such  solemnity  ought  to  be  observed  in  levying  a 

fine  is,  because  a  fine  is  so  high  a  bar,  and  of  so  great 

a  fierce,  and  of  so  strong  a  nature  in  itself,  that  it 

concluded  not  only  such  as  are  parties  :and  privies 

thereto,  and  their  heirs,  but  all  other  persons  in  the 

world,  being  of  full  age,  out  of  prison,  good  memory, 

and  within  the  four  seas,  the  day  of  the  fine  levied ;  if 

they  make  not  their  claim  of  their  action  within  a 

year  and  a  day,  on  the  foot  of  the  fine." 

Rot.  Pari.  10.  In  the  next  year  after  this  statute  was  made, 

N  *i  ^'  \  1   '^^^  ^^  *  ^^'y  strong  instance  of  the  same  principle 

p.  66.      '     to  be  found  in  the  Rolls  of  Parliament.    The  King 

having  seised  on  the  manor  of  Sobbirs,  for  his  year, 
day,  and  wast^  on  account  of  a  felony  committed 
by  Thomas  de  Weyland,  Margeiy  the  wife  <rf*  the  said 
Thomas,  and  Richard  his  son,  petitioned  the  Kh^  to 
I  be  immediately  restored  to  the  manor }  because  they 
had  been  enfeoffed  jointly  with  the  said  Tliomaft  for 
their  lives,  as  well  by  a  charter  as  by  a  file  levied  in 
the  King's  Court,  which  they  produced;  and  asThmus 
de  Weyland  was  only  seised  for  life,  they  cootended 
that  the  King  was  not  entitled  to  IJie  yeaiv  day,  afeid 
waste,  nor  the  lord  of  the  fee  to  a  fi>rfeiture«  This 
case  was  solemnly  discussed  in  Parliament,  whwe  it 
was  determined,  that  in  consequence  of  the  fine,  the 
manor  was  not  forfeited ;  and  in  this  judgement  is 
2 Inst. 511.   the  following  remarkable  passage:    Nea  m  regno 

Uto  praindeatur^  vel  sit  aUqua  seeuritas^  nuffcr^  scu 
solenrnioTy  per  guam  aUquis  vel  aUqvid  statum  eerUdrem 
habere  possit^  vel  ad  statum  suum  verfficandum  aSquod- 
sokmtiius  testmonhm  producerCf  quam^finem  m  furia 
dombu  regis  kfuabtm^qtd  qmdemfitds  sk  VQcaimr%€o 
quodfim  el  consummaUo  onmbm  placitmm  essedcbct^ 
Sfhacde  causa  prwidebatwr. 
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11.  The  principles  of  natural  justice  require  that 
those  who  arc  disabled  from  pursuing  their  rights,      ^ 
should  not  be  bound  by  their  non-claim  ;  and  there- 
fore all  those  who  were  under  the  age  of  21  years.  Bract.  436  h. 
in  prison,  of  nonsane  memory,  or  beyond  the  font  pio^a.  360. 
seas,   when  a  fine  was  levied,  were  excused  from 
making  their  claim,  both  by  the  common  law,  and 
by  this   statute:    and    no    particular    time   being 
prescribed  to  them  for  pursuing  their  rights,  they 
weie  not  obliged  to  make  their  claim  within  a  year 
and  a  day  after  the   removal   of  their  disabilities, 
but  were  allowed  to  prosecute  it  at  any  subsequent 
period* 

13.  By  the  old  law,  married  women  were  not  bound 
to  make  any  daim  during  their  coverture  t^^Item  er.  Bn^t.  436  6. 
cusatur  uxor  quae  sub  potestate  tdri  supposita,  quod  pi^\  350/ 
clameitm  nan  apposuerit^  licet  mittere  possit  But  no 
saving  or  exception  was  made  in  this  statute  for 
married  women,  because  their  husbands  were  always 
supposed  to  be  capable  of  claiming  for  them. 
However,  if  the  husband  were  within  age  at  the  time 
wben  a  fine  was  levied,  although  the  wife  was  of  full 
age,  still  the  in&ncy  of  the  husband,  whose  province 
it  was  to  make  the  claim,  saved  the  right  of  the  wife 
for  ever. 

15.  In  the  case  of  a  recovery  in  a  writ  of  right*  Of  tbe 
or  fine  executory,  the  recovery  and  fine  mui|t  have  ^^^g^fbu^ 
been  executed,  and  the  possession  delivered  to  the  levatis. 
reccfreror  or  cognizee,  otherwise  they  were  no  bar  co.Rttd.i4. 
whatever ;    because,    until    there  was  a  transmu-  ^  ^^^^  ^2^- 

Flowd.  359. 

tation  of  possession,  strangers  were  not  presumed 
to  have  any  notice  of  the  aUers^on  of  property, 
^md  there&re  were  not  obliged  to  put  an  their 
daim.  ^'     . 
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Co.  Read.  18. 
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Of  the 

Sutute  of 
Non-daim. 


Plowd.  357. 

359. 

1  lost.  254. 

262. 

2Iiitt.51. 
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14.  This  rule  gave  rise  to  a  great  number  of  suits 
hy  file  maintenance  of  the  nobility  and  great  barons 
^hiring  the  insurrections  and  civil  wars  which 
happened  in  the  rei^n  of  Hen*  III.  Averments  that 
there  was  no  transmutation  pf  possession  were  fre- 
quently made  against  fines ;  and  were  usually  allowed 
in  the  two  following  cases.  First,  where  a  person 
seised  in  fee  levied  a  fine  to  a  stranger,  sur  cognizance 
de  droit  come  ceo^  Sfc.  and  the  cogni2ee  granted  and 
rendered  back  the  same  lands  to  the  cognizor  in  tail, 
or  for  ye^rs :  and  secondly,  where  a  tenant  in  tail 
accepted  a  fine  from  a  person  who  had  nothing  in 
the  lands.  In  these  cases  the  heirs  of  the  cognizor 
who  were  prejudiced  by  such  fine,  were  allowed. to 
avoid  them  by  an-averment,  that  there  was  no  traM-? 
mutation  of  possession.  :     . 

15.  To  remedy  this  inconvenience,  a  ^tute  w&s 
made  in  27  £dw.  I.  called  the  statute  De  Jlnibus 
kviUif,  enacting  that  such  averments  should  not 
thencefcyrtb  be  adlnitted* 

16.  This  statute  also  directed,  that  the  note  of  &[Qfy 
fine  should  be  read  in  ihe  Court  of  Common  Heas 
on  two  certain  days  in  the  week ;  and  that  during 
such  reading  all  pleas  diould  cease. 

17*  It  has  been  stated,  that  by  the  statute  De  modo 
levandi  ^nes,  3il  those  who  had  any  right  to  lands, 
wheteof  a  fine  was  levied,  were  obliged  to  make  their 
claim  within  a  year  and  a  day  i^r  the  fine  was  passed ; 
unless  they  laboured  under  some  xme  of  the  disabili- 
ties specified  in  that  act  And  itwas  detemuned-, 
that  in  the  case  of  a  tenant  for  life,  remainder  for 
life,  remainder  in  fee,  if  the  first  tenant  for  life  had 
aliened  his  estate,  and  the  alienee  had  levied.a  fin^ 
the  remainder-man  for  life  might  enter,  aiid  avoid  the 
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fine,  both  as  to  himselfy  and  as  to  the  Temainder-man 
in  fee :  but  if  the  person  next  in  remainder  neglected 
to  enter  within  the  year  and  day,  not  only  he,  but  also 
the  lemainder-man  in  fee,  were  for  ever  barred ;  and 
a  claim  by  the  remainder-man,  within  the  year  and 
day,  woidd  not  have  saved  his  right ;  by  which  means 
the  estates  of  remainder-men  and  reversioners  were 
frequently  barred,  by  the  neglect  of  the  particular 
tenants. 

18.  This  was  certainly  a  very  great  grievance,  and 
was  so  severely  felt,  that  to  remedy  it  the  statute  of 
nondaim,  94  Edw.  III.  c.  16.  was  passed ;  enacting, 
**  that  the  plea  of  nonclaim  of  fines,  which  from 
thenceforth  should  be  levied,  should  not  be  taken  nor 
holden  for  any  bar  in  time  to  come.'' 

19.  This  statute  was  made  in  consequence  of  a 
petiti<m  from  the  Commons,  which  is  published  in  the 

Rdls  of  Parliament,  17  Edw.  III.  No.  S6. — Item  que  Vol.  2. 142. 
wndeyme  des  ^nes  levees  sur  k  rendre  en  temps  a 
vemr  ne  ham  nul  home  de  sa  action.  To  which  the 
King  answered—//  pkst  au  Rot  g'desore  cesi  chose 
sditfait^  et  ^estatut  entsoitjait  p^avis  des  grantz  et 
aulresdesonconseiL 

90.  The  efficacy  of  fines  was  entirely  destroyed  by 
this  statute ;  and  strangers  were  thereby  allowed  to 
claim  lands  at  any  indefinite  period  of  time,  after  a 
fine  had-  been  levied  of  them ;  which  must  have  been 
productive  of  very  great  inconveniences. 

21.  The  statute  of  nonclaim  is  still  in  force  with 
respect  to  fines  that  are  levied  without  proclamations. 
And  althou^  such  fines  are  no  bar  to  the  issue  in 
tail,  yetidien  levied  by  a  tenant  in  tail  in  possession, 
thejr  opente  as  a  discontinuance,  and  of  course 
put  the  remamder^men  or  reversioner  to  their  fbnne*  t^t  2  c  2  ^6. 

Vol.  V.  N 


176 


Co.  Read.18. 
2  Inst.  W2. 


Of 


359^ 
i 

2 


,,    T«  :,  rule  nave  rise  to  »  g«»tni 
14.  This  nue  g»  „6bility  ar 

^pLd  in  the  reign  of  Hen.  III. 
'^^  was  no  transn^uu^n  ^; 
fluently  made  against  fines ,  au 

r  J  two  fouo^/:^^ 

seised  in  fee  levied  a  fine  to  a 
de  droit  come  ceo,  ««.  »» 
rendered  back  the  same  Ut 
or  for  years:  and  secon. 

accepted  a  fine  firom  a 
the  lands.    In  theses: 
who  were  prejudiced 

avoid  them  by  an^ 
mutation  of  posse- 

15.  To  remed- 
made  in  «7  I^^ 
Igoatk,  enactir 
thencefojrtb  be 
16.  This  8 
fine  should 
on  two  ce 
BudbLreac* 

17.  I' 
leoandi 
whelre 

clain 
unlf 

tie 
th 
1 


C.16. 

e  ligbt 
right 

.  that 


.  J 


1. 


(    179    ) 


TITLE  XXXV. 


FINE. 


CHAP.  IX, 

EJBIect  of  Tines  by  the  Statutes  iRk 
and  82  Hen.  VI IL  in  harrini 


2.  Of  the  Statute  1  Btch.  III. 

3,  Ofik^SU^te  4H^  VIL 

8.  Of  the  Statute  32  Hen.  VIIL 
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be  ui  Possession, 
34.  J  PombUityof  an  Estate 

TcAsofietimes.barrahle,' 
40.  An  Estate  Tail  in  a  Rent 

Charge  is  harrahle. 
42.  uind  in  an  Adoowscn. 
4^.  And  in  a  Trust  Estate. 


44.  A  Fine^rs  the  Issue  in  TaU 
-h^ote  frodamationg, 

48.  A  Fine  does  not  bar  Remavu 

ders. 

49.  But  Jets  in  the  ReDerwm, 
59u  Effect  ^  Vke  A^arranty  in  a 

Ptne. 
51.  the  Hight   to   lemf  a  Fine 

canmbt  be  resigned. 

52«  Excep^fna  in  these  Statutes, 

54.  Fbies  in  inferior  Courts  no 
Bdr  to  Issue  in  TaU. 


Section  1. 

rr  has  been  a  constant  remark  of  those  who  have 
had  occasion  to  trace  the  history  of  our  English 
jarfapni4enc^  that  ^enever  a  material  alteration  has 
been  tpftfle  in  the  common  law^  the  inconveniences 
ariaing  from  such  chaoge  have  been  much  greater 
Han  thoK  iviiich  itreie  intended  to  be  remedied. 

2.  This  observation  was  periiaps  more  fully  exem.  of  the 
plifiedby  the  confiequences  which  attended  the  statute  Swtuw  ^^^ 
of  n(m<laiiii«  than^  by  any  other  innovation  which 
htt  been  sttexnpted  in  the.  common  law.    On  this 
subject  it  is  difficult  to  add  any  thing  to  Lord  Coke's 
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2  Inst.  5 18.    expression-^-''  Grreat  contentions  arose,  and  &w  men 

were  sure  of  their  possessions/^  And  it  is  astonish- 
ing that  the  legislature  should  suffer  a  grievance 
which  must  have  been  so  universally  felt,  to  continue 
so  long ;  for  the  comtnon  law  respecting  non-claim 
was  not  revived  till  the  first  year  of  the  reign  of 
Rich.  III.,  who  seems  to  have  endeavoured  to  palliate 
his  cruelties,  and  the  usurpation  of  the  Crown,  by  the 
many  excellent  laws  which  he  immediately  enacted ; 
one  of  those  was  the  stat.  1  Rich.  III.  c.  7*r  by  which 
the  common  law  was  restored^  and  the  doctrine  of 
non-claim  revived. 

Of  die  9.  Tliis  act  was  soon  followed  by  the  stat  4  Hen. 


4Henrvii.    ^Il*> »  ^^^  ^  ^  ^^  ^^  law  all  the  clauses  in 

1  Rich.  IIL  are  copied  almost  verbatim^  and  some 
additional  matters  are  subjoined,  the  statute  1  Bidu 
III.  is  now  become  obsolete ;  and  the  eftct  of  fines 
depends  almost  entirely,  at  this  day,  on  the  stat. 
4  Hen.  VIL,  for  which  reason  it  will  be  necessary  to 
examine  it  at  large. 

4.  This  act,  after  reciting  the  last  clause  in  the 
statute  De  Jimbm  /ei^aftV,  proceeds  thus:-*<<  The 
King  our  Sovereign  Lord  considereth  that  fines  ought 
to  be  of  the  greatest  strength,  to  avoid  strifes  and 
debates,  and  to  be  a  final  end  and  condusion ;  and 
of  such  efiectwere  taken,  afore  a  statute  made  of 
non-daim,  and  now  is  used  to  the  contrary,  to  the 
universal  trouble'  of  the  King's  subjects;  wilitbere* 
fore  it  be  ordained,  &c.** 

G.  2.  ^  78.    '     The  first  section,  which  directs  the  proclamati(m8 

to  be  made,  has  been  abeady  stated. 

5.  The  second  section  of  the  act  is  in  these  words : 
<<  And  the  said  proclamations  so  had  and  made,  tiie. 
&aid  fine  to  be  a  final  end,  and  condude  as  well  privies 
as  strangers  to  the  same ;  except  women  co\^rt,t>ther 
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than  be  parties  to  the  said  fine,  and  every  person 
then  being  within  age  of  twenty-one  years,  in  prison, 
or  out  of  this  realm,  or  not  of  whole  mind,  at  the 
tone  of  the  said  fine  levied,  not  parties  to  such  SaeJ* 

6.  We  have  seen  that  by  the  common  law  a  fine  ante, «.  8. 
levied  of  an  estate  tail  oidy  operated  as  a  discon-  ^ 
tinuance  of  it,  and  did  not  bar  tbe  issue  from  bring- 
ing tiieir  formeddH.    But  in  consequence  of  scnne 
ambiguous  expressions  in  thid  statute,  it  was  supposed 
to  enable  tenants  in  tail  to  bar  their  issue  by  fine : 
estates  tail  had  however  continued  so  long,  and  were 
so  much  favoured  by  the  nobility,  on  account  of  their 
not  being  forfeitable  for  treason,  that  the  Judges  were 
extremely  cautious  of  putting  so  extensive  a  con- 
stniction  on  it,  especially  as  the  statute  De  donis 
ctmditumaUbtts  had  expressly  declared  that  a  fine  levied 
of  an  estate  tail  should  be  void. 

7.  A  case  however  arose  in  19  Hen.  VIII.  in  Bro.  Ab.  tit. 
tvbich  this  point  came  in  question^  before  all  the  ^^  P^*  ^  * 
Judges  m  Serjeants'  Inn.    A  tenant  in  tail  levied  a*  i  Idii.  12I  a. 
fine,  and  five  years  passed  in  his  lifetime  y  upon  his  "*  ^' 
death  a  question  arose,  whether  his  idsue  should  be 
haired  by  the  fine. 

Englefield,  Shelley,  and  Conhigsby  contended  that 

'  the  issue  was  not  barred,  because  he  was  neither  privy 

nor  par^  to  the  fine ;  for  he  claimed  the  land  from 

file  donor,  and  not  from  the  donee,  although  he  must 

ooDvey  himself  to  the  .land  by  the  father.    On  the 

other  side,  Fitqames,  BrudeneU,  Fitzherbert,  Brooke, 

and  lioore  were  of  opinion  that  the  issue  was  barred ; 

for  the  intention  of  the  makers  of  the  statute  waft 

'  llbt  a  fine  should  be  a  final  end,  and  conclude  as  well 

privies  as  strangers ;  and  that  the  third  saving  only 

^  extended  to  strangers,  and  not  to  privies. 

I  NS 
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Of  the  8.  This  determination  appears  not  to  have  been 

32He?.vill.  entirely  approved  of;  for  in  32  Hen,  VUL  a.  statute 
c.  36.  was  made,  reciting  that  doi4)ts  had  arisen  respecting 

the  validity  of  the  statute  4  Hen.  VII.  in  barring  the 
issue  in  tail,  and  enacting,  (§  !•)  "  that  all  and  singular 
fines,  as  well  heretofore  levied  as  hereafter  to  be 
levied,  with  proclamations  Recording  tp  the  statute, 
by  any  person  or  persons  of  full  age  of  one  and 
twenty  years,  of  any  manprs,  Jands^  tQnem.ents,  or 
hereditaments  before  the  time  of  th^sajid  fine  levied 
in  anywise  ent^ed  to  the  person  or  persons  so  levying 
the  said  fine,  or  to  any  of  .  the  ancestors,  of  the  sa^ie 
person  or  persons,  in  possessiojp^  reyei'sion,  remainder, 
or  in  use,  shall  be,  immediately  after  the  same  fine 
levied,  engrossed,  and  proclamations  .made,  adjudged 
accepted,  deemed,  and  taken,  to ,  all  intents  and  pur- 
poses, a  sufficient  bar  and  discbarge  for  ever  against 
the  said  person  and  persons  and  their  heii^,  claiming 
the  said  land^,  tenements,  and  hereditaments,  or  any 
parcel  thereof,  only  by  force  of  si^icb  entail;  and 
against  all  other  persofis  claiming  xh/d  sam^,  or  any 
parcel  thereof,  only  to  their  use,  or  tQ  the  use  of 
any  manner  of  heir  of  the  bodies  of  them ;  any 
ambiguity,  doubt,  or  contrariety  of  opinion  arisen  or 
grown  upon  the  said  statute  to  the  contrary  notwith- 
standing.'' 
Bffect  of  9-  The  statute  of  32  Hen.  VJU.  having  been  pro- 

tut^in^barr-  ^^^^^^X  ^^P  ^^^  ^^  W^^^^  of  explaining  the 
ing  Estates    Statute  ,4  Hen.  VII.,  they  must  be  considered  as 

^*""  forming  one  law.    The  ^doctrine  established  by  them 

is,  that  a  fine  with  proclamations  sh^ll  bar  all  privies 

and  strangers ;  and  when  levied  of  any  manors^  hu)4^ 

tenements,  or  hereditaments  entailed  to  tbe  per^pn 

levying  such  fine,  or  to  any  of  his  ancestor?,,  s^dl 
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bar  the  said  persons  and  their  heirs,  whether  lineal  or 
collateral,  claiming  by  force  of  such  entail. 

10.  Hie  term  by  which  the  issue  in  tail  are  descri-  l  Inst.  271  a. 
bed  in  the  statute  4  Hen.  VII.  is  that  of  privy,  which  ®  ^^'  ^  *" 
las  various  significations  in  law.    It  sometimes  means 

that  connexion  which  arises  between  persons  who  have 
entered  into  a  mutual  contract  with  each  other,  as 
between  donor  and  donee,  lessor  and  lessee ;  or  dse 
it  sonifies  a  relationship  of  blood,  as  between 
ancestor  and  heir.  But  in  consequence  of  the  stat. 
9ft  Hen.  VIII.  it  has  been  determined,  that  by  the 
word  privies  in  the  stat.  4  Hen.  VIL  are  meant  those 
persms  who  are  not  only  privies  in  blood  to  the 
persons  who  levy  the  fine,  but  also  privies  in  estate  . 
and  title  to  the  land  whereof  tHe  fine  is  levied ; 
diat  is^  those  who  must  necessarily  convey  their 
descent  through  the  cognizor,'  before  they  can 
make  out  their  title  to  the  estate;  which  compre- 
hends the  issue  in  tail :  and  a  person  who  is  privy  Touch.  2i. 
witUn  the  intention  of  the  9tatl  4  Hen.  VIL  ir  an 
heir  in  tail  within  the  intention  of  the  stat.  92  Hen. 
VIIL,  etsic  S  corwerso. 

11.  Thus  if  a  tenant  in  tail  in  possession  levies  a 
fine  with  proclamations,  it  will  be  an  effectual  bar  to 
all  his  issue ;  for  they  are  privy  to  him  both  in 
blood  and  estate,  and  can  only  make  a  title  to  the 
estate  tail  as  Ms  sons. 

19.  Husband  and  wife  being  tenants  in  special  Beaumoot^s 
tail,  by  gift  after  their  marriage,  the  husband  alone  g^'   133. 
levied  a  fine :  the  wife  survived.    It  was  determined  s.  c. 
ui  18  £liz.  and  also  m  10  Ja.  I.  that  the  fine  was  a  Baker  v. 
good  bar  to  all  their  issue :  for  in  making  out  their  ^^>**»s« 
title  they  must  necessarily  show  themselves  to  be 
heirs  to  the  father,  as  well  as  to  the  mother ;  and 

N4 
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therefore  thej  were  privies  both  in  blood 'and  estate 
to  the  cognizor  of  the  fine*. 
1  Inat.  372  a.      1^.  Jjord  Coke  .says,  if  lands  were  given  to  *  the 

elder  son  and  the  heirs  of  his  body,  remainder  to  his 
father  and  the  heirs  of  his  body ; ,  and  after  the 
father's  death,  the  eldest  son  had  levied  a  fine  with 
proclamations,  and  died  without  issue }  the  second 
son  would  have  been  jarred  by  the  fine ;  because  the 
remainder  which  was  limited  to  die  father  and  the 

f  m 

heirs  of  bis  body,  having  descended  on  the  eldest 
son,  the  second  son,  in  making  out  his  title  to  this 
remainder,  must  convey  his  descent  throi^^h  his 
elder  brother,  by  which  means  he  would '  become  a 
privy  to  him,  both  in  blood  and  estate. 
Tit.32.c.2l.  1^*  I^  has  been  stated  in  a  former  title,  that  a 
f  35.  limitation  to  the  heirs  of  the  body  of  A.,  provided  A. 

be  dead  when  the  limitation  takes  eflfect,  will  vest  in 
the  person  answering  the  description  of  such  special 
heir  J  and  in  case  of  his  death  without  issue,  wiU  go 
to  the  person  who  would  be  entitled  to  such  estate, 
if  it  had  originally  vested  in  the  ancestor  of  the  first 
taker;  and  thai;  this  devolution,  after  the  decease 
and  failure  of  issue  of  the  first  special  heir  of  A.  to 
the  other  heirs,  equally  falling  within  the  same 
description,  is  quasi  a  descent  per  formam  dani ; 
from  which  it  is  apprehended,  that  if  the  first  or  any 
other  of  the  persons  taking  an  estate  in  this  manner, 
levies  a  fine  of  it,  the  estate  tail  will  be  barred ; 
because  all  the  persons  taking  under  the  original 


i^*< 


*  The  authority  of  this  case  appears  doubtful ;  for  the  husband 
and  wife  Cook  by  entireties,  the  gift  being  after  marriage ;  and  upon 
the  death  of  the  husband*  the  whole  sur?ived  to  the  wife,  from  whom 
it  descended  to  the  heirs  of  her  body,  who  did  not  deriye  any  thing 
from  their  father.    Vide  Tit.  18.  e.  1.  §  46. 
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words    are  m  by  a  species    of  descent,   and   are 
therefore  prhnes  to  those  who  take  before  them. 

15.  The  privity  must  be  both  in  blood  and  estate,  Godfrey's 
for  privity  in  blood  only  will  not  be  sufficient:  and  i3Vin.  213. 
therefore  if  lands  be  given  to  a  man,  and  the  heirs  Touch,  21. 
female  of  his  body,  who  has  a  son  and  a  daughterly  and 

the  son  levies  a  fine  and  dies  without  issue,  it  will  be 

no  bar  to  the  daughter ;  for  although  she  is  privy  in 

blood  to  her  brother,  yet  she  is  not  privy  in  estate  or 

title  to  him,  as  she  can  make  her  title  to  the  estate  \ 

without  conveying  her  descent  through  him,  or  even 

mentioning  him. 

16.  It  follWs  from  the  same  principle,  that  if  a  Hob.  333. 
tenant  in  tail  has  issue  a  daughter,  who  l^evies  a  fine, 

and  afterwards  a  son  is  bom,  he  will  not  be  barred 
by  hi^  sister's  fine ;  because  he  can  make  his  title  to 
the  estate  tail,  as  heir  of  the  body  of  his  father, 
without  conveying  his  descent  through  his  sister. 

17*  As  a  tenant  in  tail  may  convey  his  whole  estate 
by  fine ;  so  he  may  create  any  lesser  estate  out  of 
it,  which  will  likewise  bind  his  issue  after  his  death. 

18.  Thus  a  tenant  in  tail  may  create  a  term  for  lupletl^^ 
years  by  fine,  which  will  be  good  against  his  issue.       Plowd.  430j 

19*  If  a  tenant  in  tail  accepts  a  fine  from  a  2lnBt.5i7. 
stnmger,  it  has  no  operation  whatever;  and  after  \^A^lii 
his  death  his  issue  may  enter,  afad  aver  a.  continuance  iafra,  c.  14. 
of  the  estate  tail'  in  his  father  :  but  if  a  tenant  in  jenk.  275. 
tail  makes  a  grant  and  render  in  such  fine,  it  will  <  Inst  517. 
then,  when  executed,  bar  his  issue. 

•  20.  The  grant  and  render  must  however  be  of 
sonoiething  that  is  entailed.    Thus  if  a  stranger  levies  Flowd.  435. 
a  fine  to  a  tenant  in  tail,  who  grants  and  renders  to  ^^"^^^  * 
hino  a  rent  in  fee,  the  issue  in  tail  shall  avoid  the 
rent ;  for  he  is  remitted  to  the  land,  and  the  fine 
shall  not  bind  him  for  the  rent,  because  his  ancestor 
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.  was  not  tenant  in  tail  of  the  rent»  but  of  the  land : 
the  rent  was  another  thing  than  that  which  was  en-* 
t;ailed,  and  therefore  the  fine  was  not  levied  of  any 
thing  entailed ;  so  that  the  rent  is  out  of  the  provi* 
sion  of  the  stat  SS  Hen.  VIII.  ^ 

Stevens  v.         21.  A  tenant  in  tail  being  guilty  of  murder,  levied 

2  WHsl^R.     ^  ^^  before  conviction,  and  it  was  doubted  whether 
219.  it  should  bar  the  issue  for  the  lord's  benefit.    The 

Court  inclined  to  think  it  should ;  but  no  judgment 
was  given. 
Rudaod's  S2.  A  fine  sur  concessit  will  bar  an  estate  tail  as 

JoJenk!   **  '^^"S  ^  ^*  continues  in  force :   therefore  any  estate 
Ceati  321.     created  by  a  fine  of  this  kind  will  be  godki  against  the 
issue  in  tail. 

23.  Althou^  a  fine  levied  by  a  tenant  in  tail  may 
be  defeated  by  a  person  claiming  some  particular 
estate  in  the  lands  of  which  the  fine  is  levied,  yet  it 
will  still  continue  to  be  a  good  bar  to  the  issue  in 

1  And.  43.        24.  A  tenant  in  tail  discontinued  in  fee :  he  af- 

3  Rep.  91  a.  tcrwards  disseised  the  discontinuee,  and  levied  a  fine 

witb;proclamations :  the  discontinuee  entered  on  the 
land,  and  avoided  the  estate  which  passed  by  the  fine 
as  to  himself.  The  question  was,  whether  the  heir 
in  tail  was  remitted  or  not ;  and  the  Judges  were 
,,. ,  .  .        unanimous  that  the  heir  in  tail  was  not  remitted^ 

Vtde  infra  ' 

Huntv.King*  but  was  barred  by  the  stat.  32  Hen*  YIII.,  althou^ 
^*  ^'  the  estate  which  passed  by  the  fine  was  avoided* 

Plowd.  227.       25.  Where  the  Kj[Dg  is  tenant  in  tail,  he  may,  by 
7  Rep.  3  a.  ^  g^^  levied  on  a  grant  and  render,  bar  his  estate 

tail ;  because,  it  having  been  determined  in  Lord 
Berkeley's  gase  that  the  King  was  bound  by  the 
stat^ut^  de  doms^  it  was  but  reasonable  tliat  his  Ma<^ 
jesty  shoul4  ta^e  advantage  of  those  statutes  which 
epf^le  tenants  in  tail  to  bar  their,  estates. 
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96.  It  is  not  necessary  that  a  tenant  in  tail  should  The  Tenant 
be  in  the  actual  possession  of  the   estate  tail,  in  JJ^J J^  ?^®^ 
<irder  to  be  capable  of  barring  his  issue  by  fine :  for  Poasession. 
the. statute   4  Hen.  VII.  has   expressly  excluded  2 Inst. 51 7, 
parties  and  privies  from  averring,  quod  partes  Jmis 
,m/iil  habuerunt;   and  the  statute  .32  Henry  YIU. 
<make$  a  fine  levied  of  any  lands  entailed  to  the  per- 
son so  levying  the  same,  or  to  any  of  his  ancestors,  a 
sufficient  bar-  against  such  person  and  his  heirs.     A 
fine,  therefore,  with  proclamations,  duly  levied  by  a 
person  having  the  right  of  an  entail  in  him,  will  be  a  - 
jg^od  bar  to  his  issue ;  although,  at  the  time  when  the 
fya^  was  levied,  he  had  never  entered  on  the  estate 
tail 

27.  Lord  Zouch  brought  a  formedon  in  the  deacen-  Zouch  ▼• 
der  for  the  moie^  of  a  mai^or^^^gawst  one  Bsm^d^;  3  r^^^SS 
who  pleaded  in  bar  that  John,  great  grandfather  .of  1  Leon.  75. 
the  demandant,  levied  a  fine  sur  cognizance  de  droits 

with  proclamations,  of  the  said  moiety,  which  was 
granted  and  rendered  by  the  same  fine  tp  the  said 
John  and  his  heirs,  whose  estate  the  tenant  had. 
Lord  Zouch  replied,  that  at  the  time  wl^en  the  Jfine 
was  levied,  and  at  all  tim^  after,  the  said  B^mfield 
was  seised  of  the  land  in  his  demesne  as  of  fee*  Ai^d 
on  solemn  argument  it  was  determineci  by  all  the 
Judges,  that  the  demandant,  being  heif  in  tail  to  the 
person  who  levied  the  fine,  could  npt  aver .  the  con- 
tinuance of  the  land  in  a  stranger ;  nor  XhaX  partes 
finis  nihil  habuerunt,  because  the  statutes  4  Hen,  VH. 
and  S2  Hen.  VIIL  bound  the  estate  tail,  althoiJfgh 
the  person  who  levied  the  fine  was  not  then  in  posses- 
ion of  it }  which.  Lord  Coke  observes^  waa  the  first  ' 
determination  on  this  point. 

28.  A  fine  levied  by  a  tenant  in  tail  in .  remain- 
der, expectant  on  an  estate  for  life,  or  an  estate 
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tail,  will  be  a  good  bar  to  the  issue  of  the  person  who 

levies  the  fine* 
Caaeof  Fines,      S9*  A.  being  tenant  for  life,  remainder  to  B.  in 
^^m.     ^^  reversion  to  B.  and  his  heiis;  B.  leviedafine 

with  proclamations  of  the  estate  tail,  during  the  life 

of  the  tenant  for  life,  and  it  was  adjudged  to  be  a 

good  bar  to  the  estate  tail,  under  the  words  of  the 

statute  32  Hen.  VIII. 
aRep.  90a.      go.  If  a  tenant  in  tail  makes  aieoffinent  of  the 

estate  tail,  and  afterwards  levies  a  fine  of  it,  his  issue 

wfll  be  thereby  barred. 
Huntr.KiDg,      31.  William  King,  the  grandfather,  being  tenant 
^10*  in  tail,  enfeoffed  Richard  King,  the  father,  in  fee ;  and 


afterwards,  WiUiam  King  disseised  him,  and  levied  a 
fine,  with  proclamations,  to  one  Hitchcock.  The 
father  entered,  and  the  cognizee  of  the  fine  entered 
on  him.  After  the  death  of  the  grandfather  and 
father,  the  son  brought  a  formedon  for  the  recovery 
of  the  land,  to  which  the  fine  was  pleaded  in  bar: 
the  demandant  pleaded  the  entry  <^  his  father,  and 
judgment  was  given  for  him. 

A  writ  of  error  was  brought  in  B.  R.,  and  error 
assigned  in  matter  of  law,  that  this  fine  was  a  good 
bar  to  the  issue  in  tail,  by  the  statute  32  Hen.  VIU. ; 
for  it  was  not  to  be  compared  to  a  fine  at  common 
laWf  nor  to  fines  levied  by  otlier  persons,  because,  in 
this  case,  it  was  sufficient  that  the  fine  was  levied  by 
the  person  who  had  the  right  of  the  estate  tafl  in  him, 
or  to  whom  the  land  was  entailed,  although  none  of 
the  parties  to  the  fine  had  any  estate  of  freehold  in 
possession,  remainder,  or  reversion,  in  the  land 
^whereof  it  was  levied ;  as  it  was  adjudged  in  the  case 
ante,  f  27.    of  Zouch  v.  Bamfield. 

The  Court  being  of  this  opinion,  the  judgment  was 
reversed. 
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* 

32.  Although  a  tenant  in  tail  be  disseised  of  the  ^^fP^??^* 
estate  tail,  yet  if,  during  the  disseisin,  he  levies  a  fine 
taa  stranger,  it  wUl  bar  his  issue ;  who  will  not .  be 
allowed  to  plead  tiiat  his  ancestor  was  not  seised  of 
the  estate  tail  when  he  levied  the  fine. 

S3.  If  the  issue  in  tail  levies  a  fine  ix^  the  lifetime  Touch.  26. 
of  his  ancestor,  who  is  then  seised  of  the  estate  tail, 
the  ancestor  himself  may  afterwards  levy  a  fine,  and 
thereby  bar  his  issue,  and  also  the  person  to  whom  the 
issue  levied  the  fine.  So  that  in  all  cases  of  this  kind, 
it  is  understood,  that  the  tenant  in  tail  dies  without 
barring  the  estate  tail,  by  which  means  it  descends 
upon  the  issue. 

34.  In  the  case  of  a  lineal  descent,  the  issue  in  tail  a  Possibility 
may  be  barred  by  the  fine  of  his  ancestor,  although  ^^^l^^*^ 
at  the  time  of  levying  the  fine,  the  ancestor  had  only  barrable. 

a  possibility  of  an  estate  tail,  which  never  took  efifect : 
because  the  issue,  in  making  his  title,  must  convey 
his  descent  through  such  ancestor,  which  makes  him 
a  privy  to  him. 

35.  Lands  were  given  to  A.  and  his  wife  in  spe-  Archer's 
cial  taiL     A.  died,  leaving  issue,  a  son,  who  disseised  ^»e, 

mother,  and  levied  a  fine  with  proclamations.         Hob.  333. 


It  was  resolved  by  all  the  Judges,  that  this  fine  was 
agood  bar  to  the  issue  of  the  son;  although  the  son, 
at  the  time  when  he  levied  the  fine,  had  only  a  pos- 
sibility of  an  estate  taQ,  his  mother  being  then  alive. 
For  the  statute  32  Hen.  VIII.  ought  to  be  ex- 
pounded according  to  the  letter  of  it ;  and  as  the 
land  was  entailed  to  the  ancestor  of  the  .person  who 
levied  the  fine,  )dthoiigh  such  ancestor  was  alive,  so 
that  no  estate  or  tight  had  descended  on  the  person 
who  levied  the  fine,  which  he  could  pass  ^or  extin- 
guidit  yet  as  the  statute  say s,  '^entailed  to  the  person 
so  levying  the  same,  or  to  any  of  his  ancestors,''  in 
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the  disjunctive,  it  was  adjudged,  that  the  fine  did  bar 
the  right  which  afterwards  descended  to  him,  not 
only  as  to  himself,  but  also  as  to  all  hi&  issue. 

S6.  This  principle  was  carried  much  farther  in  the 
following  case. 
GranfsCase,      W^  Grant  devised  his  lands  to  John  CfrantjJ  when 
iORcp.60a.  |jg  should  attain  the  age  of  twienty-fi ve  yeara^  to  hold' 
to  him  and  the  heins  of  his  body;    John  Grant,  the 
devisee,  after  he  had*  attained  the  age  of  twenty-one 
years,  but  before  he  was  twenty-five,  levied  a  fine  of 
the  lands  thus  devised;  and  the  question  was,  whe- 
ther it  should  bar  his  issue.  •  *     ' « 
It  was  resolved  that  the  estate  tail  was  barred  by 
this  fine,  although  John  Grant,  when  he  levied  it,'ha[d 
but' a  bare  posmbility  of  an  eiMate  tail.    Lord  Coke 
Cro,  Eliz.      says,  no  judgment  was-  given ;  but  Groke  tind  heo-' 
i^i^'      „^    niird,  wbo  have  reported  thik  case  by  the  name  of* 

2  lieon.  36.  *  7       , 

Johnson  v.  B^Uamy,  say,  judgment  wa^  given  thatthie 
estate  tail  was  bailed  by  the  fine.  And  in  Sir  T1i6-^ 
mas  Raymond's  Reports,  149,  it  is  said,  that  althoiijgb 
the  estate  was  not  hatred  by  the  istatute  4  Hen.  YIL 
it  was  W6H  barred  by  the  statute  S2  Hen.  VlH." 
in  consequence  of  the  words,  ^^  kU  fines  levied 
by  ally  person  or' persons,  &c.  of'  ^y  mtoors,  &c.  be- 
fore the  tittle  of  the  said  fine' l^ed  in  ainy  ii^fise  en- 
tailed to  the  peirson  or  persbnii  so  levying  tHe  same 
fine,  or  to  any  of  the  ancestors  of  the  same  person  or 
persons.''  • 

S7«  This  dodtrine,  however,  only  extends  to  catses'  * 
where  the  descent  is  linedl;  ^or'in  the  case  of  a 
cbQateral  descent,  a  fin^  levied  by  a  person  who  utras 
never  seised  of  the  estate  tail;  and  oh  whom  it  never 
d(^cfended,  but  wfab  had  only 'a  ^ossifoilify  of  an' 
estate  taSl,  id  no  bat'  to  a  <iolIateraI  \i€vt  in  tail  of* 
the  person  who  levied  the  fine  j  because,  in  making 


Tkk  XXXV-   Fim.  Ch.  ix.  §  37,  38-  191 

hia  title  to  the  estate  taili  he  need  not  convey  him- 
self through  him,  so  that  he  is  not  a  privy  to  him. 

38.  A  husband  made  a  feoifinent  to  the  use  of  Macwilliam*s 
himself  and  his  wife,  and  the  heirs  male  of  their  two  Hob!  332. 
bodies ;  remainder  to  the  heirs  male  of  the  body  of  ^-  Jones, 
the  husband,  remainder  \o  the  heirs  of  their  two  by  the  name 
bodies,  remainder  in  fee  to  the  husband.    The  hus-  ?[  Godfrey  v. 

Wade. 

band  and  wife  had  issue,  a  son  and  a  daughter.  The 
husband  died :  the  son  made  a  lease,  to  commence 
after  the  death  of  bis  mother ;  then  levied  a  fine  with 
proclamations,  to  the  use  of  himself  in  fee,  and  died 
without  issue,  in  the  lifetime  of  his  motiier.  The 
question  was,  whether  this  lease  was  good  againstthe 
daughter. 

It  should  be  observed,  that  the  estate  tail  limited 
to  the  huflbaad  and  wife,  and  the  heirs  mate  of  their 
bodies,  vested  wholly  in  the  wifb,  after  the  death  of 
her  liusbaAd,  though  she  was  within  the  statute 
11  Hen.  VII.  c.  20. ;  and  the  remainder  to  the  heirs  infra, 
noale  ofthe  body  of  the  father  was  in  the  son  at  the 
tim^  when  he  levied  the  fine.  But  these  estates  be- 
csune  esttinct  when  the  mother  and  son  died,  so  that 
the  l^ase  m  questiob  could  only  be  derived  out  of 
the  remainder  to  the  heirs  of  the  bodies  of  the  hus- 
bnld  and  wife,  to  which  both  the  son  and  the  daugh* 
ter  were  inhtaitable. 

It  was  determindd  by  Lord  Ch.  J.  Hobart,  Hutton, 
and  Jones;  against  the  opinion  of  Winch,  that 
although,  in  a  lineal  descent,  the^  issue  in  tail  were 
baned  by  the  fine  of  their  ancestor,  notwithstanding 
such  4aicestW'had  bift  a  possibility  (xf  an  estate  tail 
when  he  levied  the  fine,  yet,  in  a  collateral  descem, 
the  case  was  very  d^finrejit,  iu  it  was  not  necessary 
thmt  Ite  issue  m  fail  shMild  make Mention  of  every^ 
cottateiai  issue  inheritable  before  him,  as  in  a  lineal^ 
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one  J  and  that  in  the  present  case,  as  the  estate  tail 
never  descended  on  the  son,  his  fine  could  be  no 
bar  to  his  sister,  who  was  not  privy  to  him,  because 
she  could  make  her  title  to  the  estate  tail  with- 
out conveying  her  descent  through  him,  or  even 
mentioning  him  in  her  pedigree.  Judgment  was 
given  that  the  lease  was  void  as  to  the  sister.  But 
it  was  observed,  that  if  the  estate  tail  had  descended 
on  the  son,  his  fine  would  then  have  barred  his  sister ; 
because,  in  that  case,  she  must  have  conveyed  her 
descent  through  him,  in  order  to  make  out  her  title 
to  tlie  estate  tail,  by  which  means  she  wpuld  have 
been  privy  to  him. 
Brftdstock  t.  '  39.  So  where  an  eldest  son  levied  a  fine  of  an 
Cio.Car.434.  estate  tail,  which  was  then  vested  in  his  mother,  and 

died  in  her  lifetime,  so  that  the  estate  tail  never 
descended  on  him. 

It  was  adjudged  in  the  Court  of  Common  Fleas, 

by  three  Judges  against  one,  that  this  fine  did  not 

bar  the  second  brother ;  and  upon  a  writ  of  error, 

all  the  Judges  of  the  King's  Bench  were  of  the  same 

opinion :  because,  as  the  estate  tail  never  vested  in 

the  elder  brother,  the  younger  brother  was  not  privy 

to  him. 

ilnEBtateTul      40.  It  has  been  stated,  that  a  fine  may  be  levied 

chuffeb*      ^^  ^  rent^charge;  consequently,  an  estate  tail  in 

barrable.       a  rentdliaxge  may  be  barred  by  a  fine  levied  of 

it ;  and  a  tenant  in  tail  of  a  rent-cbarge  may  also 

bar  it  by  levying  a  fine  of  the  lands  out  of  which  the 

rent  issues. 

Heli<^v.  4x.  Upondemurrer,  the  case  was  thus  :<— A  person 

Cro.  Ja.  700.  who  wpB  tenant  in  tail  of  a  rent-chaige,  issuinl^  out 

1  Vcs.  391.    ^f  ^^  manor  of  Kingsbury,  granted  by  Sir  Ambrose 

Cave,  levied  a  fine  of  the  manor  to  Sir  A.  Cave  and 
his  heirs }  and  the  fine  was  pleaded .  in  bar  o1^  an 
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avowry  for  this  rent,  by  the  heir  in  tail.  The  fine 
was  levied  of  the  rent,  per  nomen  manerii ;  and  an 
avennent  was  made,  that  the  fine  was  levied  by  agree- 
ment of  the  parties,  with  an  intent  to  bar  the  rent. 
'  The  defendant  pleaded  non^omprised,  which  be- 
ing demurred  to,  and  argued  several  times,  it  was 
held  by  Lord  Ch.  J.  Hobart  and  Harvey,  that  the 
rent  was  barred  by  the  fine,  because,  being  levied  of 
the  land,  it  passed  the  rent  inclusively,  being  di- 
rected by  the  agreement  of  the  parties. 

42.  As  a  fine  may  be '  levied  of  an  advowson  in  ADd  in  an 
gnus,  so  a  tenant  in  tail  of  an  advowson  in  gross  pj^^^vd  ^435 
may  bar  his  issue  by  a  fine  levied  according  to  the 
statute  4  Hen.  VII.     It  is^  however,  said  in  Plowden, 
that  tf  a  tenant  in  tail  of  an  advowson  grants  and  ren- 
ders to  another,  by  fine,  the  nomination  of  a  clerk  ante,  §  20. 
to  the  advowson,  this  will  not  bind  the  issue,  upon  a 
principle  already  stated :  for  that  the  right  of  nomi- 
nation is  a  thing  distinct  from  the  advowson,  and  not 
entailed.    Modern  writers  have,  however,  thought  Watson,  84. 
di&rently  on  this  subject,  on  the  principle,  that  the 
presentation  and  nomination  are,  in  effect,  the  same 
thaig,  being  the  fruit  and  full  profit  of  the  pa^ 
tronage.      But  if  a  tenant  in  tail  of  an  advowson 
grants  by  fine  the  nomination  of  a  clerk  to  one  and 
his  heifs,  so  that  when  the  church  becomes  void,  the 
grantee  and  his  heirs  may  nominate  a  clerk  to  tlie 
tenant  in  tail  and  his  heirs,  and  that  he  or  they 
^haU  present  the  clerk  so  nominated  to  the  ordinary ; 
such  a  fine  will  not  bind  the  issue  in  tail,  because 
there  tbe  nominH^on   and  presentment   are    dis- 
tmgoidied,  ^so  that  the  fine  is  not  levied  of  the  thing 
entaied.£  ^' 

4S;  Wli^re  a  person  is  tenant  in  tail  of  an  equitable  ^adinaTmt 
or  tiiBt  Mtate»  and  levies  a  fine  of  it,  such  fine  will  ^*''''' 
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have  as  extensive  an  operation  in  barring  his  issue^ 
as  if  he  had  been  seised  of  the  legal  estate.  This 
doctrine  will  be  fully  stated  in  a  subsequent  chapter* 

44.  Although  no  fine  is  a  bar  to  an  estate  tail  but 
a  fine  with  proclamations,  levied  pursuant  to  the 
statute  4  tien.  VIL";  yet  as  soon  as  ^  fine  is  levied, 
and  before  all  the  proclamations  are  past,  it  is  a  good 
bar  to  an  estate  tail,  provided  the  proclamations  are 
afterwards  duly  made ;  and  the  issue  in  tail  caiisot 
save  his  right  by  entering  before  aU  the  prodama- 
tioi!is  are  made. 

45.  This  point  was  formeiiy  much  doubted ;  and 
in  the  case  of  Smith  v.  Stapleton,  15  Eliz.  it  was  con- 
tended by  the  counsel,  that  in  consequence  of  tlie 
words  in  the  statute  4  Hen.  VII.  *<  and  the  said 
proclamations  so  had  and  made,  the  said  fine  to  be  a 
final  end,  and  conclude  as  well  privies  as  strangers, 
&c.'*  and  also  the  words  in  the  statute  32  Hen.  VIIL 
*<  after  the  same  fine  levied,  engrossed,  and  procla- 
mations made,  &c.,"  a  fine  was  no  bar  to  the  issue  in 
tail,  if  the  ancestor  died  before  all  the  proclamations 
were  made ;  and  Brook  appears  to  have  been  of  that 
opinion.  The  contrary,  however,  was  determined  in 
the  following  case. 

46.  Sir  G.  Blount  being  tenant  in  tail  of  several 
manors,  and  having  issue  a  daughter,  levied  a  fine, 
and  soon  afterwards  died.  The  daughter  imme« 
diately  brought  a  formedon  for  the  recovery  of  the 
estate  tailj  pending  which  all  the  proclamations 
were  made.  It  was'  unanimously  determined,  that 
the  daughter  was  barred  by  this  fine,  though  her  an- 
cestor had  died,  and  she  had  commenced  her  action, 
before  all  the  proclamations  were  made. 

Lord  Coke  has  made  four  observattoas  on  this 


case. 


m  XXXV.    Fine.    Ck.  ix.    %  46— 48r-  195 

Erst— That  though  after  a  fine  is  levied,  a  right 
of  an  estate  tail  descends  to  the  issue,  yet  as  soon  as 
the  proclamations  are  made,  the  right,  which  thus 
descended,  is  barred  by  the  fine. 

Second — Though  a  formedon  be  brought  and  pur- 
sued, yet  if  the  proclamations  are  all  afterwards  duly 
made,  the  fine  will  then  be  a  good  ban 

Third — ^When  tenant  in  tail  levies  a  fine,  and  dies 
before  all  the  proclamations  are  made,  the  issue  in 
isSi  is  not  within  any  of  the  savings  of  the  statute 
4  Hen.  VII; ;  for  if  he  were,  then  the  bringing  his  *"^™'  ••  **• 
formedon,  before  all  the  proclamations  were  made, 
would  avoid  the  fine. 

.  Fourth — That  the  proclamations  serve  no  other 
purpose  but  that  of  distinguishing  a  fine  levied  pur- 
suant to  the  statute  4  Henry  VII.  from  a  fine  at 
common  law. 

47.  So  where  a  tenant  in  tail  leWed  a  fine,  and  CaaeofFinea. 
died  before  all  the  proclamations  were  made,  leaving       ^' 

a  son  beyond  sea,  who  did  not  return  till  after  all 
the  proclamations  were  made,  and  then  claimed  the 
land. 

It  was  resolved  by  all  the  Judges,  that  although  a 
right  of  entail  descended  to  the  son,  on  the  death  of 
his  father,  in  consequence  of  his  dying  before  all 
the  proclamations  were  made,  yet  when  all  the  pro- 
clamations passed,  the  right  which  descended  to  him 
was  for  ever  barred,  and  the  issue  could  not  have 
^ved  it  by  any  claim. 

48.  Before  we  quit  this  subject  it  may  be  proper  to  ^  Fine  does 
observe  that  the  operation  of  a  fine  is  merely  to  bar  mainden. 
an  estate  tail,  but  not  the  remainders  or  reversion 
expectant  on  it ;  for  a  fine  levied  by  a  tenant  in  tail 

only  transfers  to  the  cognizee  a  base  fee,  that  is,  an 
estate  to  him  and  his  heirs,  as  long  as  the  tenant  in 
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tail  has  heirs  of  his  hody ;  but  does  not  bar  the  rights 
of  the  persons  ir^  remainder  or  reversion,  provided 
they  enter  or  claim  within  due  time. 
But  lets  in         49*  Where  the  tenant  in  tail  has  the  immediate 
slon.  ^^^''     reversion  in  fee  in  himself,  he  may  make  a  good  title 
iShow.R.     by  fine  only;  for  in  that  case  the  operation  of  the 
1  Mod.  1.      ^^^  ^U  be  to  merge  the  base  fee  acquired  by  the 
fine,  and  bring  the  reversion  into  inynediate  posses- 
sion ;  it  being  determined  that  a  fine  takes  away  the 
protection  given  to  estates  tail  by  the  statute  De 
'  donis ;  and  that  lliey  then,  like  all  other  particular 
estates,  become  subject  to  merger  and  extinguish- 
ment, when  united  with  the  absolute  fee. 

This  method  of  barring  an  estate  tail  is  however 

attended  with  one  considerable  inconvenience,  which 

c.  12.  will  be  mentk>ned  in  a  subse^ent  chapter. 

Effect  of  tbe      ^Q.  A  fine  has  also  an  «fiect  on  estates  tail,  in 

a  ^ne!^  ^  *^  consequence  of  the  warranty  which  is  always  inserted 

in  the  concord.  Now  it  has  been  stated  in  a  &rmer 
Tit.  32. 0.24.  title  that  a  collateral  warfanty  is  not  prohibited  by 
pa.  125.  aote.  the  Statute  De  Bonis ;  and  in  Mr.  Robinson's  book 

on  Gavelkind,  it  is  said  to  be  a  common  mistake  to 
suppose  that  all  collateral  warranties  axe  taken  Itway 
by  the  statute  4  &  5  Ann.  c.  16.,  whereas  that  statute 
only  makes  void  all  warranties  by  tenants  for  life, 
and  all  collateral  warranties  made  by  any  ancestor 
not  having  an  estate  of  inheritance  in  possession. 
So  that  if  A.  be  tenant  in  tail,  remainder  to  B.  his 
next  brother  in  tail,  which  is  a  very  common  case, 
arising  almost  on  every  marriage  settlement ;  and  A. 
being  in  possession  levies  a  fine,  with  warranty  from 
Lit.  i  716.     him  and  his  heirs,  and  dies  without  issue }  this  is  a 

collateral  warranty  to  B. ;  for  B.'8  title  is  by  way  of 
remainder,  to  which  his  elder  brother  i%  coUatend, 
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which  shall  bar,  notwithstanding  the  statute,  though 
no  assets  descend, 

51.  The  right  to  levy  a  fine  pursuant  to  these  ThelUgUtto 
Statutes  is  an  incident  so  inseparably  annexed  to  an  cannot  bt 
estate  tail,  that  any  condition  or  proviso  restraining  r«traine<L 
(HT  prohibiting  it,  is  held  to  be  repugnant  to  the  nature  Tit.  13.  c.  l. 
of  the  estate,  and  therefore  void.     But  a  tenant  in  *  ^^v 
tail  may  be  restrained  from  levying  a  fine  at  common 
law,  because  that  is  a  tortious  act,  and  only  operates 
as  a  discontinuance  to  the  issue. 

5i'.  There  are  two  clauses  in  the  statute  82  Hen.  Exceptions 
VIII.  by  which  it  is  declared,  that  it  shall  not  extend  statutes, 
to  any  fine  levied  of  any  lordships,  manors,  &c.  the  j  3  &  4. 
owners  whereof,  by  any  express  words  contained  in 
any  special  act  of  parliament,  made  subsequent  to  the 
Stat*  4  Hen.  VII.  are  restrained  frcnn  alienation ;  or 
to  a  fine  of  any  manors,  lands,  tenements,  or  heredi- 
taments given,  granted,  or  assigned  to  the  persons 
levying  such  fine,  or  to  any  of  their  ancestors  in  tEuI^ 
by  virtue  ot  any  letters  patent  of  the  Crown,  or  by 
virtue  of  any  acts  of  parliament,   the    reversion 
whereof,  at  the  time  of  such,  fine  levied,  being  in  the 
Crown ;  but  that  such  fines  should  be  of  like  force 
and  effect,  as  they  were  if  this  act  had  not  been 
made. 

53.  In  consequence  of  the  last  of  these  clauses,^ 
the  operation  of  fines  levied  by  tenants  in  tail,  where- 
there  is  a  reversion  in  the  Crown,  depends  on  the 
^cacyof  the  stat.  4  Hen.  VII.     And  it  is  laid 
down  by  Lord  Coke,  that  in  this  case  a  fine  will  bar  i  Inst.  372  h. 
the  estate  tail,  but  not  the  reversion ;  this  doctrine  is 
assented  to  by  Dyer  and  Hobart,  and  is  now  consi-  Dyer,  32. 
dered  as  law.    But  where  an  estate  tail  is  granted  by  g'^^;  332 
the  Crown,  as  a  reward  for  services,  it  is  protected 
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by  a  particular  statute,  of  which  an  account  will  be 

given  in  a  subsequent  chapter. 

54»  It  has  been  stated  that  fines  maybe  levied  in 

courts  of  ancient  demesne,  and  other  inferior  courts. 
Bar  to  Ittue  They  have  however  only  the  effect  of  fines  at  com- 
Eime  s  Case,  mon  law,  which  is  to  create  a  discontinuance,  when 
Dyer,  373.     levied  of  an  estate  tail ;  and  do  not  bar  the  issue  in 

Com.  R.  624.  ^ 

tail  from  bringing  a  formedon.    For  no  fine,  unless  it 

is  levied  with  proclamations,  pursuant  to  the  stat. 

4  Hen.  VII.  has  the  effect  of  barring  an  estate  tails 

Tit.  37.  c  2.  except  in  the  case  of  copyholds ;  of  which  an  account 

will  be  given  hereafter. 
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SECTION  1. 

THE  object  of  the  statute  4  Hen.  VIL  wiia  not 
confined  to  the  enabling  tenants  iu  tail  to  bar 
their  issue ;  it  was  also  intended  to  secure  those  who 
were  in  possession  of  land  against  all  dormant  claims ; 
the  words  of  the  statute  being  so  extensive  that  they 
comprehend   almost  all  persons^  and  almost  every 
kind  of  estate  or  interest  in  lands.    And  where  a  fine  Driver  r. 
and  non-claim  is  pleaded,  a  court  of  law  will  not  2'Black!R. 
enter  into  any  discussion  of  the  title,  till  that  is  1259. 
accounted  for. 

2.  AU  those  who  are  parties  to  a  fine  are  imme-  Parties, 
diately  barred,  even  though  they  labour  under  dis- 
abilities, except  infants ;  and  they  are  also  barred,  ante,  c.  5. 
unless  the  fine  is  reversed  during  their  minority. 
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S.  Lay  corporations,  who  have  an  absolute  estate 
in  their  possessions,  and  a  power  of  alienation,  may 
be  barred  by  a  fine  and  non-claim. 

4.  The  Cooks  of  London,  who  were  incorporated 
by  King  Edw.  IV.  bargained  and  sold  a  part  of  their 
lands  in  fee ;  the  bargainee  entered  and  levied  a  fine 
with  proclaifiations,  and  five  years  passed.  The 
bargain  and  sale  proved  to  be  void,  on  account  of  a 
misnomer  in  the  corporation,  and  it  became  a  question 
whether  the  corporation  was  bound  by  the  fine  and 
non-claim. 

It  was  determined  that  the  corporation  was  barred 
by  the  fine,  because  the  stat.  4  Hen.  VII.  was  made 
for  the  public  good,  and  to  settle  and  quiet  men's 
inheritances ;  that  therefore  the  words  of  it  ought  to 
be  construed  in  the  most  extensive  sense^  for  the 
benefit  of  those  who  were  in  possession  of  lands^  and 
for  barring  the  rights  of  all  persons  who  were  remiss 
in  making  their  claims :  so  that  although  the  words 
only  extended,  to  natural  persons,  and  their  heirs ; 
and  no  mention  was  made  of  any  corporation  or 
successors,  yet  it  was  the  intention  of  the  legislature 
that  ifshould  extend  to  such  corporations,  as  had  in 
themselves  an  absolute  estate  and  power  of  aliena- 
tion. 

Ecclesiastical  corporations  however  are  not  barred 
by  a  fine  and  non-claim,  as  will  be  shown  here- 
aften 

5.  By  the  common  law,  a  married  woman  could 
not,  by  joining  with  her  husband  in  any  deed  or  con- 
veyance whatever,  bar  herself,  or  those  claiming 
under  her,  of  any  estate  whereof  she  was  sdsed  in 
her  own  right ;  or  of  that  portion  of  her  husband's 
real  property,  which  the  law  has  provided  for  her 
support,  in  case  she  sturives  bim.     This  n^e  pro- 
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bably  arose  from  that  principle  of  law,  that  the  legal 
existence  of  a  woman  is  suspended  during  her 
marriage,  or  at  least  is  incorporated  or  consolidated 
into  that  of  her  husband ;  or  else  from  a  fear  that  her 
husband  should  use  any  compulsion,  in  order  to  force 
his  wife  to  part  with  her  property  or  rights,  in  his 
favour. 

6.  But  although  a  married  woman  was  never 
bound  by  any  deed  or  conveyance  executed  by  her 
during  the  coverture ;  yet  if  an  action  was  brought 
against  a  husband  and  wife  for  the  recovery  of  any 
lands,  whether  the  property  of  the  husband  or  of  the 
wife,  and  judgement  was  given  against  them,  the 
wife  was  barred. 

7.  Thus  it  appears  that  till  the  statute  of  West- 
inii]^r  2,  even  a  judgemeixt  by  default  in  a  posses- 
sory action,  against  a  husband  and  wife  for  the  wife's 
freehold,  was  so  far  binding  on  her,  that  after  her 
husbfltnd's  death  she  could  only  recover  her  estate  by 
bringing  a  writ  of  right.  Now  a  fine  being  an 
accommodation  of  a  suit,  and  a  concord  being  deemed 
to  have  the  same  force  and  effect  as  a  judgement  in 
a  real  action ;  it  follows  that  a  married  woman  must 
have  been  as  effectually  barred  by  a  fine  as  by  a  judge- 
ment in  an  adversary  suit.  Nor  was  it  thought 
necessary  to  give  the  wife  a  power  of  claiming  lands 
whereof  she  and  her  husband  had  levied  a  fine,  because 
in  that  case  she  must  have  assented  to  it ;  whereas 
the  husband  might  have  put  in  a  feint  plea,  or  let 
judgement  go  against  him  by  default,  without  the 
consent  or  even  knowledge  of  his  wife. 

8.  Mr.  Hargrave,  to  whose  learned  note  on  Fines  I  1  inst.  121  a. 
am  indebted  for  the  preceding  observations,  has  very  °^^  ^* 
propedy  suggested,  that  the  conmion  notion  of  a 

fine'i  owing  its  effect  in  barring  married  women  to 
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their  secret  examination  by  the  Judges  or  commis' 
sioners,  is  incorrect.  This  remark  is  fully  confirmed 
by  a  passage  in  Glanville,  from  which  it  appears  that 
a  married  woman  might  appoint  her  husband  as  her 
attorney  to  acknowledge  a  fine  for  her  *,  in  which 
case  it  is  highly  improbable  that  she  should  have  been 
examined.  It  may  therefore  be  concluded  that  the 
private  examination  of  a  married  woman  was  not  a 
necessary  circumstance  at  common  law,  and  was  pro- 
bably first  prescribed  by  the  statute  De  modo  leoandi 
fines. 

9.    If  a  fine  derived  its  efficacy  in  bargring  mar- 
ried women  from  the  circumstance  of  their  private 
examination,    then    that  form   might    easily    have 
2 Inst. 673.    been    added  to  any  other  conveyance:    whereas. 
Hob.  225.      jjy  ^^  common  law,  a  bargain  and  sale  by  a  hus- 
band and  wife,  on  which  the  wife  is  privately  ex- 
amined, does  not  bind  her,  after  the  coverture  is 
determined. 
As  to  their         10.  But  whatever  were  the  principles  upon  which 
*  this  doctrine  was  originally  founded,  it  is  now  fully 
settled  that  a  married  woman,  by  joining  with  her 
husband  in  levying  a  fine,  may  bar  herself  and  her 
heirs  of  all  here    state  and  interest  in  any  lands 
whereof  he  is  seised  in  her   right.     And  where  a 
fine  is  levied  by  a  husband  and  wife,  of  lands  which 
are  the  property  of  the  wife,  the  whole  estate  passes 
from  the  wife,  and  the  cognizee  is  in  by  her  only  ; 


^  Potest  autem  pater  ita  loco  suo  filium  pro  se  ponere,  et  viee 
▼ersa,  extraneus  quoque  extraaeum,  uxor  quoque  maritum:  cum 
quis  itaque  maritus,  positus  loco  iixoris  suee,  in  placito  de  niaritagio» 
vel  de  dote  ipsius  uxoris,  per  jodiciaiD,  u?e  per  coocordiaBi,  &#• 
CrlaoTille,  lib.  2.  c  3.  ride  also  ante,  c.  5.  §  5. 
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so  that  if  the  fine  is  afterwards  reversed,  the  whole  2  Rep.  57  6. 
estate  becomes  again  vested  in  the  wife.  Doug.  44. 

11.  Where  a  fine  is  levied  by  a  husband  and  wife.  Roll.  Ab.  Tit. 
of  lands  which  are  the  estate  of  the  wife,  the  war-  ^n«»^P^-^- 
ranty  should  be  from  the  husband  and  wife,  and  the 

heirs  of  the  wife. 

12.  A  husband  and  wife  joined  in  exchanging  Anon, 
lands,  which  were  the  estate  of  the  wife,  with  a 
stranger,  for  other  lands;  and  the  exchange  was 
executed.  The  husband  and  wife  aliened  the  lands 
taken  in  exchange,  and  levied  a  fine  of  them  to  the 
alienee. 

It  was  resolved  that  the  wife  might  enter  on  her 
own  lands  after  the  death  of  her  husband ;  and  that 
her  joining  in  a  fine  of  the  lands  taken  in  exchange, 
did  not  bar  her  from  electing  whether  she  should 
claim  her  own  lands,  or  those  taken  in  exchange. 

13.  A  married  woman  may  bind  herself  by  a 
warranty  in  a  fine  stir  concessit  i  and  an  action  of 
covenant  will  lie  against  her  upon  such  a  warranty. 

14.  Thus  where  a  husband  arid  wife  levied  a  fine  W<jtton  v. 
Mr  concessit  to  A.  for  99  years,  if  he  should  so  long  2Saun(l.l80. 
live;   with  a  general  warranty  against  all  persons  i Mod. 290. 
during  the  said  term  :  the  husband  died ;  and  it  was 
determined  that  an  action  of  covenant  lay  against  the 

wife,  upon  the  warranty. 

15.  As  a  married  woman  may,  by  joining  with  her  K^euon  v. 
husband  in  a  fine,  make  an  absolute  alienation  of  her  j  vem.  41.' 
estate,  so  she  may  also   make  a  conditional  one;  ^^°^- 

•        •'  '  Ck>ltniaD, 

and  therefore  if  she  and  her  husband  mortgage  her  i  Vern.  294. 
estate  by  fine,  it  wiU  bind  her  and  her  heirs. 

16.  It  was  formerly  held  that  a  married  woman  did  ab  to  Dower 
not  bar  herself  of  her  right  to  dower,  by  joining  S^idlsw*' 
with  her  husband  in  a  fine  of  lands,  whereof  she 

was  dowable;    because  before   the    death  of  her 
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ioRep.49  6.  husband,  the  wife  had  no  right  of  action.    But  the 

law  has  been  long  since  altered  in  this  respect,  and 
it  has  been  fully  establisHed,  that  if  a  husband  and 
wife  join  in  levying  a  fine  of  the  husband's  estate, 
to  a  stranger,  the  wife  will  be  thereby  barred  from 
claiming  her  dower  ont  of  the  lands  comprised  in- 
the  fine ;  because  she,  having  nothing  in  those  lands^ 
in  her  own  right,  her  joining  with  her  husband  m 
a  fine  of  them,  could  be  for  no  other  purpose  than 
that  of  barring  her  from  claiming  dower.  But  a  fine 
levied  by  the  husband  alone  does  not  bar  his  wife  of 
dower. 

17*  Where  a  married  woman  joins  her  husband  in 
a  fine,  it  will  not  only  bar  her  from  claiming  dower  out 
of  the  lands  comprised  in  the  fine ;  but  will  alsa 
bar  her  of  any  other  interest  in  those  lands. 

Goodrickv.        18.  A  man  on  his  marriage  entered  into  a  bond 

Prec.  hi  Cha.  ^^^  ^^  ^*  *^  ^  trustee,  with  a  warrant  of  attorney  to 
333.  confess  judgement  thereon,  to  be  defeazanced  on 

payment  of  300  /.  to  his  wife,  if  she  should  survix^ 
him.  The  wife  afterwards  joined  her  husband  in  a 
fine  of  all  his  lands. 

It  was  agreed  that  the  fine  not  only  barred .  the 
wife  from  claiming  dower  out  of  the  lands,  but  also 
destroyed  her  interest  in  the  judgement. 

19-  Where  a  wife  joins  with  her  husband  in  levying 

a  fine  of  lands/  whereof  her  husband  is  seised  in  fee 

Tit.u.c.4.  simple,  without  any  declaration  of  uses,  the    use 

^  results  to  the  husband,  and  a  new  right  to  dower 

accrues  to  the  wife. 
10  Rep.  49  6.      20.  Thus  it  is  laid  down  in  Lampet's  case,  that  if 

a  husband  and  ¥rife  grant  a  rent  by  fine,  or  make  a 
lease  for  years,  rendering  rent  to  the  husband  and 
his  heirs,  and  afterwards  the  wife  recovers  dower  j 
she  shall  hold  it,  charged  with  the  rent  and  the  term.. 
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In  these  cases  the  wife,  though  she  joined  her  husband 
in  a  jSne,  was  held  dowable,  subject  only  to  the 
charges  created  by  the  fine ;  she  must  therefore  have 
been  entitled  to  dower  out  of  the  estate  that  resulted; 
for  the  uses  of  the  fine  being  declared  to  be,  to  create 
a  rent,  or  a  term  of  years,  the  residue  of  the  use  re- 
^idted  to  the  husband,  and  his  widow  became  dowable 
<xf  that  residue. 

21.  In  a  subsequent  case  it  was  held,  that  where  Haveringtons 

r^asA     Our    IS 

husband  and  wife  joined  in  a  fine  to  a  purchaser,  and        ' 
the  husband  alone  declared  the  uses  6f  it,  the  wife 
was  concluded  of  her  right  to  dower,  because  no  con- 
tradiction of  thtf  wife  appeared,  that  she  did  not  agree  Tit.  32.  e.  12. 
to  the  uses  declared  by  the  husband*.  ' 

S2.  It  follows  from'  this  case  that  a  fine  levied  by 
husband  and  wife  without  any  declaration  of  uses,  by 
Mtfaer  of  them,  Would  not  bar  the  wife  from  claiming 
her  dower ;  for  although  a  fine  levied  by  a  manied 
woman  will  bar  her  from  claiming  dower,  against  any 
person  deriving  under  a  sufficient  declaration  of  the 
uses  of  such  fine,  yet  a  fine  will  not  have  that  efiect  in 
favour  of  the  heir,  claiming  by  descent  from  the  hus- 
band, for  he  must  admit  that  his  ancestor  died  seised, 
ipriuch  will  give  the  widow  a  title  to  dower. 


9S.  A  married  woman  may  also  bar  herself  of  her  i  Intt.  36  h. 
jcrinture,  by  joining  with  her  husband  in  levying  a  p^  4*9. 
fine  of  it ;  provided  it  be  made  pursuant  to  the  ^  ^^^^'  ^^^* 

,,       ^»»xx         J  t  jT        /•  3  I  Leon.  285. 

ftatute  27  Hen.  VIII.  and  be  a  good  bar  of  dower ; 
because  the  wife,  by  accepting  such  a  jointure,  before 


*  Mr.  Sanders  obscrresi  t^|il  in  tbia  case  the  fine  operated^  so 

fitt  IS  Goooenied  Uie  wife^  as  an  extioguisbnient  of  her  right  to 

imntt  and  there  could  be  no  resnltiog  Use  upon  a  CoDToyance 

opefatiBg  8S  the  release  of  a  right,  and  not  as  the  transfer  of  an 

Estate.    Uses,  3d  ed.  t.  1.  I8Q. 
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marriage,  barred  herself  of  her  right  to  dowert  so 
that  she  can  claim  nothing  after  her  husband's  death 
but  her  jointure,  which  she  herself  concurred  in  de- 
stroying by  the  fine.  But  if  a  jointure  be  settled  on 
Tit.  7.  c.  1 .  a  woman  after  marriage,  in  which  case  it  is  no  bar  of 
'  dower,  and  she  joins  her  husband  in  levying  a  fine  of 

it,  this  will  not  prevent  her  from  claiming  dowet*  out 
of  any  other  lands  whereof  her  husband  was  seised 
during  the  coverture ;  because  the  jointure  being  no 
bar  of  dower,  the  wife  had  her  election  on  her  hus- 
band's death,  either  to  accept  of  the  jointure, 
or  to  claim  her  dower;  and  therefore  Lord  Coke 
says,  that  a  fine  levied  of  her  jointure,  before  her 
time  of  election,  is  no  bar  to  her  right  of  electing 
dower,  when  her  time  of  election  does  come.  But 
where  it  appears  not '  to  have  been  the  intention 
of  a  husband  and  wife,  in  levying  a  fine,  to  bar  the 
wife's  jointure,  it  will  not  affect  it  in  a  court  of 
equity. 
Soli?  V.  24.  Thus  where  A.  upon  his  marriage,  in  consi- 

Finch  ^22*7.    ^^^^^^i^  of  500/.  portion,  settled  an  anfnuity  of  SOL  a 

year  on  his  wife,  to  be  issuing  out  of  particular  lands. 
Afterwards  A.  and  his  wife  joined  in  levying  a  fine  of 
those  lands  to  a  mortgagee,  who  had  notice  of  the 
annuity,  which  was  excepted  in  the  mortgage. 

It  was  contended  that  the  wife  had  by  this  means 
extinguished  her  annuity ;  but  it  appearing  that  it 
was  not  the  intention  of  the  parties  to  destroy  this 
annuity,  the  court  decreed  that  it  should  not  be 
affected  by  the  fine. 
Anon.  25.  So  where  a  jointure  was  settled  on  a  woman, 

sioQ.  238.     ijjsuing  out  of  some  houses  in  London,  which  were 

burnt  down ;  the  woman  joined  her  husband  in  levying^ 
a  fine  of  the  houses,  to  create  a  long  term  of  years  for 
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raising  money  to  rebuild  them.  And  it  was  agreed 
that  the  woman  should  have  her  jointure  out  of  the 
reserved  rent  of  the  houses. 

Adjudged  that  the  fine  did  not  affect  the  jointure. 

26.  Every  kind  of  fine,  with  or  without  proclama- 
tioBs,  and  whether  levied  in  the  Court  of  Common 
Fleas,  or  in  an  inferior  court,  will  bar  a  married  wo- 
man; for  fines  derive  this  effect  from  the  principles 
of  the  common  law,  and  not  from  any  statute. 

27.  It  is  a  common  practice  for  a  husband  to  cove-  E<^«ct  of  a 
nant  that  his  wife  shall  join  him  in  levying  a  fine,  and  thatamarried 
Sir  Joseph  jQkyll  has  said,  that  in  such  cases  the  Court  j^®""Sj*^*^^ 
of  Chancery  has  decreed  the  husband  to  do  it,  for  that  Hall  v.      * 
he  has  undertaken  it,  and  must  lie  by  it,  if  he  does  not  ^^%^^ 
perform  it.  Because  (says  Mr.  Cox)  in  all  these  cases^  187.  n. ' 

it  is  to  be  presumed  that  the  husband,  where  he  cove- 
nants that  his  wife  shall  levy  a  fine,  has  first  gained 
her  consent  for  that  purpose  \  and  that  the  interest  in 
such  covenant  has  been  taken  to  be  an  inheritance 
descending  to  the  heir  of  the  covenantee.  But  ailer 
all,  if  it  can  be  made  appear  to  have  been  impossible 
for  the  husband  to  procure  the  concurrence  of  his 
wife  (as  suppose  there  are  differences  between  them), 
surely  the  Court  would  not  decree  an  impossibility ; 
especially  where  Ae  husband  offers  to  return  all  the  ^We  Emeiy 
money,  with  interest  and  costs,  and  to  answer  all  the  8  Ves.  505. 
damages. 

28.  The  estate  of  a  devisee  may  be  barred  by  a  fine  I>evisee8. 
and  non-claim,  if  the  devisee  has  not  entered  on  the 

land?  devised. 

Thus  where  John  Metcalf  devised  lands  to  John  Hulm  ▼• 
Gallant,  an  infant  of  the  age  of  three  years,  in  fee.  ^^  q^^ 
The  son  and  heir  of  John  Metcalf  entered  on  the  300. 
landsi  and  levicid  a  fine  of  them.    John  Gallant  the 
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infant  died  before  he  attained  his  full  age,  leaving  a 
airter  who  was  then  married. 

The  Court  was  of  opinion  that  the  sister  must  make 
her  claim  within  five  years  after  the  death  of  her  hus« 
band,  otherwise  the  fine  would  bar  her. 
5  Rep.  124  a.      SQ.  Executors  to  whom  lands  are  devised  for  pay- 

ment  of  debts,  may  also  be  barred  by  a  fine  levied  c^ 
the  lands  thus  devised,  if  they  do  not  make  their 
claim  in  due  time. 
TnistEstates.  SO.  A  fine  is  a  good  bar  to  a  trust  estate,  as  well 
V.  Aahley,  AS  to  a  legal  one ;  because  the  cestui  que  trust  has  an 
lChs.Cai268.  equitable  interest,  and  is  therefore  bound  to  pursue 
T.  bigoZ  ^6  proper  remedies  for  securing  it :  and  if  this  were 
!^  ^^^  «. .   not  the  case,  the  operation  of  a  fine  would  be  much 

less  extensive  than  it  is,  as  tneve  are  so  many  trust 
estates  now  always  existing.  Thus  if  A.  is  seised  of 
lands  in  trust  for  B.  and  a  stranger  enters  on  those 
landi^  and  levies  a  fine  of  them  with  proclamations ; 
if  five  years  pass  without  any  claim  being  mad^  this 
fine  will  be  a  good  bar,  both  to  A.  who  had  the  legal 
estate,  and  to  B.  who  was  the  cestui  que  trust. 

81.  But  with  respect  to  equitable  titles  there  is  a 
distinction ;  for  where  the  equity  charges  the  land$ 
only,  a  fine  and  non-claim  is  a  good  bar ;  but  where 
it  charges  the  person  only,  in  respect  of  the  land,  it  is 
then  no  bar. 
GUb.  Cha.         3^  Tlius  if  a  trustee  levies  a  fine  of  the  landft 

62 

whereof  he  is  seised  in  trust,  to  a  person  who  has 
notice  of  the  trust ;  or  if  a  man  purchases  fiom  a 
trustejs,  with  notice,  and  levies  a  fine ;  the  cestui  que 
trust  ynH  not  be  barred :  because  the  fine  being  levied 
to  a  person,  or  by  a  person  wha  has  notice  of  tlie 
trust,  the  land  will  continue  subject  to  the  trust}  and 
therefore  the  Court  of  Chancery  will  not  pennit  the 
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fine  to  be  a  bar :  so  that  whenever  a  person  is  charged 

as  claiming  under  a  trustee,  he  must  either  set  up  an 

opposite  title,  and  deny  his  claiming  under  the  trustee ;  vide  infra, 

or  else,  if  he  does  claim  under  the  trustee,  he  must  ^'    * 

set  forth  that  h^  paid  a  valuable  consideration  for  the 

lands,  and  deny  that  he  had  any  notice  of  the  trust. 

S3.  If  however  the  title  is  merely  a  legal  one,  and  2  Atk.  631. 
a  man  has  purchased  an  estate  which  he  sees  himself 
has  a  defect  on  the  face  of  the  deeds,  yet  the  fine  will  .    ' 
be  a  bar,  and  will  not  aifect  the  purchaser  with  notice, 
so  as  to  make  him  a  trustee  for  the  person  who  had 
the  right:  because,  as  Lord  Hardwicke  observes,  this 
would  be  carrying"  it  much  too  far,  for  the  defect 
upon  the  face  of  the  deeds  is  often  the  occasion  of 
the  fine's  being  levied. 

3  k  It  should  however  be  observed,  that  where  a  Vide  infra, 
fine  is  levied  by  a  trustee,  or  a  person  who  has  notice 
of  the  trust,  it  is  not  void  at  law,  but  the  person  to 
whom  the  fine  was  levied,  without  consideration,  or 
with  notice,  becomes  himself  a  trustee  for  the  real 
owner, 

^»  Having  examined  in  what  cases  a  cestui  que 
trust  may  be  ban'ed  of  his  trust  estate,  by  the  fine  of 
a  stranger ;  it  will  also  be  necessary  to  inquire  how 
f^  a  fine  levied  by  a  cestui  que  trust  himself  is  a  bar  . 
to  his  trust  estate. 

36.  Before  the  statute  of  uses,  if  a  cestui  que  use  had  Year  Book, 
levied  a  fine,  it  might  have  been  avoided  at  any  time  20.  Bro!  Ab.'' 
hy  the  plea  quod  partes  Jims  nihil  habuerunt ;  because  Tit.  Fine, 
^  cestui  que  use  had  no  estate  in  the  land,  but  was  ^ ' 
^ly  tenant  at  will  to  his  trustees.     But  modern 
Chancellors  have  very  much  altered  the  law  in  this  2  Cha.  R,  78. 
respect,  as  it  has  be^n  long  since  settled,  that  a  cestui 
que  trust  in  tail  may,  by  a  fine  duly  levied,  bar  his  • 
issue,  as  fully  as  if  he  had  the  legal  estate ;  for  other- 
VoL.  V.  P 
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wise  trustees,  by  refusing,  or  by  not  being  capable  of 

executing  their  trust;,  might  preyejat  the  tenf^ijt  in 

tail  from,  executing  the  power  given  hiij|  by  the.U^ 

Basket  ?.       gyer  his  estate,  which  woujd  be  extremely  inqonvj^- 

Pierce,  i°f«>^j^jj^^  ^^^^  ^^j^  ^  the  introduction  of  perpetuities. 

37.  Where  a  married*  woman,  is  eijtitled.tO  *  tr"?*^ 

esl^jte,  for  her  sole  ami  separate  use,  she  may  bar  it, 

by  joinipg  wit^.her  husband  in  a  fine. 

Penne  v.  38t  A  wcw^  befof e  majriage  ccn^vey^d,  with  h^ 

Forr^%i.    husband's. priyity,  her  eptete  tp  tnisteea,  in  tni^t  tp 

pay  the  repits  and  profits  to  her  sole,  j^pd  sepai^te  U3e 
for  her  life  j  and  after  her  decease,  in  trust  for  suph 
uses  as  she,  whether  sole  or  covert,  should  by  her 
last  will  limit  and  appoint  j  and  for  want  of  such 
appointment,  then  to  her  own  right  heira  for;eveh 

TJhe  husband  mortgaged  part  of  the  lands  for  a 
term,  of  50Q  y^rs,  and  then  a  fi»^,  wa3.  levied  by  th« 
husband  and  wife,  who  both  dedared  the  uses  of  th^ 
fine,  as  to  the  mortgaged  premises,  to  be  tp  the  plaiinr 
tiff,  the  mortgagee,  for  securing  the  paymenf^  of  his 
principal  and  interest. 

The  wife,  by  order  of  the  Court,  answered  s€y[|satitely, 
and  insisted  in  her  answer  that  she  had  been  forced^ 
to  join  her  husband  by  duress,  insinuating. the  mc^ 
gage  to  be  fictitious,  and  in  trust, foj^  t^e  hx^ba^  in 
order  to  ddfraud  her.  She  further  insisted  tiiat  th^re 
was  no  power  reserved  to  h^j:  to  di^pqsei  ^f  her  real 
estate,  but  by  her  last  wijl;  that  ahe  had  no  es^a^ia 
the  premises,  and  that  the  fine  and  mort^^ge  were. 

both,  void. 
It  was  argued  for  the  married  vrommy  that,  the 

legal  esta.te  beiqg  in  the  tiT^tees,  the  pfirtiesi  to  the 
fin^  Md  i^<^^  suc^  ^  estate  in  theip  whereof  a  fi^e^ 
could  be  levied,;  to  bar  the  wii^'s  righjU    Apd  th%j^ 
this  being  a  mere  naked  power,  without  any  tnt^rest^ 


'  ■  •  .      •  •  *  _  _ 

could  not' be  barred  by  £h<i  fine,  but  remained  still  in 
thfe  wife,  by  force  of  the  first  conveyance. 

Irord  Talbot  said;  the  chief  objectioh  was,  that  the 
l^al  estate  being  in  the  trustees,  the  husband  ana 
wife  had'  ii'()t'such  an  estate  in  the  land  whereof  a 
fine  coulil  be  levied,  to  bar  the  wife's  right.  But  as 
to  that,  it  w^^  very  well  knpwn  th^t  the  operation  of 
fine^  aild  recoveries  was  the  same  upon  trusts  as 
upon  legal  estates :  and  if  so,  it  jnust  inevitably  fol- 
low, that  an  estate  for  life,  limited  to  the  wife,  and 
the  remainder  limited  to  her  own  right  heirs,  in  de- 
fault of  any  appointment  made  by  her  last  will,  were 
both  disposed  of  by  the  fine ;  aiid  if  no  such  remain- 
der had  been  lihlited^  by  it;  as  the  estate  was  the 
Wilfe's  own,  and  moVed' originially  ftbih  her,  whatever 
wa^  not  conV^ey^d^'  wbuld  have  rieitiained  in  her,  and 
consequently  b^erl  barred: 

Decreed  the  trustees  to  convey  to  the  m<>rtgagee: 

39.  Terms  for  years  may  be  barred  by  a  fine,  if  Terms  for 
the  lesdees  were,  or  ever  might  have  been,  in  pos- 
session:   ' 

40.  Thus,  where  a  le^se  fbr  years  was  made  of  certain  Saffyn's  Ca«e, 

'         ^  -  5  Rep  >23 

lands,  ttf  begitt  after  the  determination  of  a  lease  then  Cro.  Ja.  60*. 
subsisting ;  thc^  first  term  expired,  the  second  lessee 
neglected  to  enter,  and  the  person  in  reversion  en- 
tered, made  a  feofiment,  and  levied  a  fine  with  pro- 
damations  of  the  laAd.    Five  years  piissed  without 
any  claim  being  made  by  the  second  lessee ;   and 
the  questibn  was,  whether  he  was  barred  by  the  fine* 
It  was  resolved,  that  although  a  lessee  for  years 
had  not  hiniself  such  an  estate  as  would  enable  him  ante,  c.  A> 
to  levy  a  fine,  yet  it  did  not  therefoi*e  follow  ^t  his  *  ^^' 
interest  should  not  be  barred  hy  a  fine.    That  a  term 
for  years  was  within  the  statute  4  Hen.  VII.,  being  * 
comprehended  under  the  word  interest;  and  as  the" 

.P2 
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object  of  that  act  was  to  prevent  strifes  and  debates, 
it  would  not  have  that  efiect  if  its  operation  did  not 
extend  to  long  terms  for  years,  which  were  then  so 
common, 
ischam  r.  41.  This  principle  was  carried  so  far,  that  ^ere  a 

^o^ Car' 109  P®^^°»  ^^^  ^^  *  ^'^^E  ^^"^  ^^^  yearSf  assigned  it 

over  to  a  trustee,  in  trust  for  himself,  Uien  pur- 
chased the  freehold  and  inheritance  of  the  lands,  and 
levied  a  fine,  it  was  resolved  that  the  term  was 
barred,  the  assignee  of  it  having  suffered  five  years 
to  pass  without  making  any  claim. 

2  Vent.  329.      Mr.  Justice  Ventris  has  taken  notice  of  this  case, 

and  observed  that  the  cognizee  of  the  fine,  who  was 
also  the  purchaser  of  the  freehold,  did  not  know  of 
the  term,  or  that  it  was  held  in  trust  for  him ;  so 
that  if  the  fine  had  not  barred  it,  he  would  have  been 
cheated.  But  that  where  a  term  is  assigned  in  trust 
for  the  person  who  is  seised  of  the  inheritance,  and 
who  is  in  possession,  a  fine  levied  by  him  will  not 
,  destroy  the  term ;   because  the  owner  of  the  inhe- 

ritance is,  in  cases  of  this  kind,  tenant  at  will  to  his 
trustee.      And  this  doctrine  has  ever  since  been  ad- 
1  Lev.  272.    hered  to ;  so  that  it  is  now  a  settled  principle,  that 
sid.^46of       terms  for  years,  which  are  kept    on  foot  by  pur- 

3  Kcb.  564.  chasers  for  the  purpose  of  protecting  the  inheritance, 

are  not  barred  by  fine ;  otherwise  fines  would  fre- 
quently weaken  the  interest  of  purchasers,  instead  of 
adding  to  their  security. 

4S.  It  is  also  fully  established,  that  a  term  of  years 

which  is  vested  in  trustees,  on  any  other  particular 

trust,  except  that  of  protecting  the  inheritance,  may 

be  barred  by  a  fine  and  non-claim.  ^ 

Htnmer  r.        43.  Thus,  where  A.  had  a  term  for  years  vested  in 

Tcha.'R.27.  *^'™»  ^^^  securing  children's  portions;  B.  being  in 

33  Comb.  67.  possession,  levied  a  fine,  and  five  years  passed  without 
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any  claim  being  made.  It  wad  resolved  by  the  Court 
of  K.  B.  that,  admitting  the  term  was  in  trust,  it  was 
b&rred  by  the  fine. 

If  a  person  makes  a  lease  for  years,  and  still  con- 
tinues in  possession,  he  is  considered  as  tenant  at  will 
to  the  lessee  for  years ;  and  if  the  lessor,  being  thus 
in  possession,  levies  a  fine,  it  will  be  no  bar  to  the 
term  for  years  :  because  the  possession  of  the  tenant 
at  will  being  the  possession  of  the  person  in  remain- 
der, his  interest  is  not  divested  j  and  it  will  be  shown  c.  13, 
in  a  subsequent  chapter,  that  no  estate  is  barred  by  a 
fine,  unless  it  be  divested  out  of  the  real  owner. 

44.  We  have  seen  that  a  copyholder  cannot  im-  Copjboldt. 
plead,  or  be  impleaded,  for  his  copyhold  in  the 

King's  courts ;  and  therefore  cannot  levy  a  fine  of 
it  in  the  Court  of  Common  Pleas.  But,  notwith- 
standing,  a  copyhold  estate  is  considered  as  an  in- 
terest within  the  statute  4  Hen.  VII.,  and  therefore 
may  be  barred  by  a  fine,  levied  by  the  person  who 
has  the  freehold  of  the  land. 

45.  Thus,  Lord  Coke  says,  if  a  copyholder  be  dis-  Coke,  Cop. 
seised,  and  the  disseisor  levies  a  fine  wilJi  prockma- 

tions,  and  five  years  pass  without  any  claim  made, 
this  is  a  bar  both  to  the  lord  and  to  the  copyholder. 

*6.   It  was  resolved  by  th^  Court  of  Common  Margaret 
Heas  in  10  Ja.   that  lands  held  by  copy  of  court-  ^^^''^ 
roll  were  within  the  words  and  intent  of  the  statute  9  Rep.  J  04.' 
4  Hen.  VII.     For  as  leases  for  years  were  considered 
within  the  act,  on  account  of  the  word  interest;  and 
because  great  mischief,  vexation,  and  trouble  would 
ensue,  if  leases  for  years  were  not  within  the  act;  so, 
greater  mischief,  vexation,  and  trouble  would  ensue, 
if  the  act  did  not  extend  to  customary  lands,  held  by 
^opy ;  for  a  great  portion  of  them  was  granted  in  fee 
simple, 
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47*  'Xh^^  is  a  custQ^i  .ui  most  manors,  that  copy** 

4iQlda  vc^y  be  ^ent^^d }  .bjyit  ,eyen  if  a  fine  w^s  flowed 

Vide  Tiu  37-  to  be  levied  of  a  copyhold  in  the  court  of  the  jnanoir 

of  which  it  id  held,  it  will  not  bar  such  an  entail^ 

^epaiuse  it  is  not  levied  pursuant  to  the  statute 

4  Hen.  VIL,  unless  it  is  allowed  by  the  custom  to 

liave  that  effect. 

Estates  lield      48.    Estates  held  by  statute  ^merchant,  statute 

lierchlnt!     ^t^ple,  and  elegit^  [?.r«  comprehended  within    the 

^c.  jitatute  4  ^etx.  Vll.,  and  may  therefore  be  barred  by 

a  '^n^  and  non-claim,  provided  the  lands  be  ex.-^ 
tended* 
Ognel  r.  49.  Tints,  upon  a,  trjial  at  bar^  the  Cotirt  delivered 

f  iffi^Si/.  it  as  law  to  tlie  ynry^ths^t  w}j.er?  Iftpds  wcjre  actualljr 

extended,  on  a  writ  qi  ejeph  t^e  tenant  by  elegit 
mif^t  be  barred  by  a  fjne  and  npn-claim ;  and  that 
yf^^P^  an  iui^uisitioo  i^pop  an  elegit  is  founds  the 
party  hf^  the  pop^ession  before  entry,  and  may  bring 
(VI  j^JQCtme^t,  or  action  of  tresjpass. 

50.  So  in  the  case  of  Oeighton  v.  Grenville,  which 

jvill  be  st^^ijed  in  ^  ne^t  chapter,  all  the  Judges 

9^:^d,  t^a^  /ajltho^g^  the  co^izees  of  statutes  mer* 

chant  did  j^t  ^nter,  y^t  jthat  Jthey  had  possession  i 

law,  in  coivsequenq^  pf  Hjus^  extents  and  liberateSp 

tfrhicih  gave  ibem  ^  i%)ltt  of  entry ;    and,  therefore^ 

they  might  be  barred  by  a  fin^. 

IVwef*  ip*        51-  ^owetn^  ^f^ndmU  or  in  grops,  may  be  baxre^ 

pendant  and  j^y  ^  j^  levied  of  t^e  fend^  to  whi^h  sup^  powers 

1  Inst.  237  a.  jtelate,  by  tjbe  per^Qp  to  wbpm  the  powers  ate  re* 

8  Rep.  83  a,  g^rved  j  becaujse^  by  the  fine,  the  person  acknow^ 

l^ges  all  hi/i  rig^t  and  interest  in  the  lairds  to  be 
Vj^^d  UL  ^other»  a<^d  therefore  it  would  be  re^ 
pifgna^t  to  that  ackpQwledgement  that  he  should 
$ypr  sdlerwards  claioi  any  power  oVer  thos^  landsi 
Besides^  a  power  appendant^  or  in  gross,,  being  pari 
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of  the  dd  dominion,  ii»  cdnsidered  as  an  interest 
which  niay  be  relcstsed. 

52.  C.  Digges  being  seised  in  fee,  covenanted  to  Diggcs's 
stand  seised  to  the  use.  of  himself  for  life,  remainder  \  Rep.  173. 
•ver ;  reserving  to  himself  a  power  of  revocation,  by 

deed,  indented  and  enrolled.  C.  Digges  revoked  the 
uses;  but  before  the  deed  of  revocation  was  en- 
itSUed,  he  levied  a  fine  of  the  lands. 

It  was  resolved,  that  the  fine  being  levied  befoi;e 
the  enrolment  of  the  deed  of  revocation,  until  which 
time  the  revocation  was  imperfect,  had  destroyed 
the  power. 

53.  In  the  case  of  Penne  v.  Peacock,  Lord  Talbot  ante,  5  38. 
laid,  that  the  power  being  coupled  with  an  interest, 

and  annexed  to  the  wife^s  inheritance,  it  was  de- 
rtfoyed  by  the  fine :  since,  that  a  lease  and  release,  y^^  Bullock 
or  any  other  conveyance,  would  carry  with  them  all  ^-  Thome, 
powers  that  were  joined  to  the  estate.  «  10.     ' 

54.  A  power  of  revocation  may  dso  be  destroyed  1  Inst.  237  «• 
in  part,  by  a  fine  being  levied  of  part  of  the  land ;  '^^"^*'-  ^^^• 
and  yH;  the  power  will  continue  good  as  to  die 

residue. 

66.  Where  a  person,  who  has  a  power  appendant 
or  in  gross,  levies  a  fine  of  the  lands  to  wluch  the 
power  relates,  and  afterwards  by  deed  declares  that 
such  fine  shall  enure  as  .an  executicm  of  his  power,, 
the  fine  and  declaration  of  uses  wiU,  in  that  case,  be 
coittidOed  as  one  adi^urance,  and  will  not  destroy  the 
power. 

56.  Thuff,  in  the  caise  of  Herring  v.  Brown,  it  was  jit.  32.c  I6. 
objmed,  that  Sir  J.  Williams,  by  levymg  the  fine,  §  36. 
without  any  precedent  declaration  of  uses  to  which 
it  should  ehure,  had  destroyed  his  power  of  revoca- 
tion: fer  the  deeds  being  subseq[uent  to  the  fine,  was 
iteflS^foai,  because  there  was  an  intermediate  time,, 

P  4 


316  Title  XXXV.   Fine.    Ch.  x.  §  56,  57. 

between  the  leying  of  the  fine  and  the  execution  of 
the  deed,  in  which  the  forfeiture  attaxrhed,  and 
the  power  was  destroyed ;  so  that  no  subsequent  act 
could  purge  the  forfeiture  which  once  attached,  nor 
revive  the  power  which  was  destroyed.  For  these 
reasons,  and  upon  the  authority  of  Digges's  case,  it 
was  adjudged  by  the  Court  of  K.  B.  that  Sir 
,  J.  Williams  had,  by  levying  the  fine,  destroyed  his 
power  of  revocation ;  and  therefore  that  the  subse- 
quent declaration  of  uses  was  void. 
Carth*  22.  On  a  writ  of  error,  in  the  Exchequer  Chamber, 

1  Freem.486.  ^j^j^  judgment  was  reversed,  by  the  opinion  of  six 
judges  against  two:  it  being  determined  that  the 
fine  and  declaration  of  uses  were  to  be  considered  as 
one  and  the  same  conveyance,  and  operated  as  an 
execution,  and  not  as  an  extinguishment  of  the 
power.  It  was  agreed,  that  a  fine  alone,  without  a 
deed  to  declare  the  uses  of  it,  would  have  extin- 
guished the  power  ;  but  that  it  was  otherwise  where 
there  was  a  deed  declaring  what  the  intention  of  the 
parties  was  when  the  fine  was  levied ;  and  although 
the  date  of  the  deed  was  subsequent  to  that  of  the 
fine,  for  no  other  reason,  perhaps,  but  because  the 
fine  was  levied  in  the  vacation,  and  wa^  dated  as  of 
"the  preceding  term,  still  it  was  possible  that  the 
deed  was  executed  at  the  time  the  fine  was  acknow- 
ledged :  so  that  it  would  be  unreasonable  to  make  a 
forfeiture  or  extinguishment  of  a  right  merely  by  re- 
lation, which  was  but  a  fiction  of  law. 
Dong.  45.  57»  This  doctrine  has  been  confirmed  by  the  Court 
®'  P-  of  K.  R  in  the  case  of  Doe  v.  Whitehead,  which  will 

be  stated  in  a  subsequent  chapter.  So  that  now^ 
whenever  a  fine  is  levied,  and  a  declaration  of  the 
uses  of  it  is  afterwards  executed,  the  fine  and  de« 
claration  of  usea  will  be  considered  as  one  assurance* 
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£8.  A  power  collateral  to  the  land,  which  is  not  But  not 
joined  with  an  interest,  cannot  be  barred  or  destroyed  ]^^^ 
by  a  fine  levied  by  the  person  to  whom  such  a  power  ^  ln«^*  237  a. 

Tit  "^9  o  1  ft 

is  reserved  :  because  it  is  considered  as  a  bare  and 
naked  authority,  which  cannot  be  released  or  di-  . 
vested. 

59*  Thus  it  is  said  by  Lord  Ch.  J.  Popham  in  i  Rep.  1 74  a. 
Digges's  case,  that  if  a  feofiment  was  made  to  A.  in 
fee,  to  divers  uses,  with  a  proviso  that  it  should  be 
lawful  for  B.  to  revpke  those  uses ;  B.  could  not  in 
that  case  release  his  power ;  and  a  fine  levied  by  him 
would  not  extinguish  it ;  for  it  was  merely  collateral, 
and  the  land  did  not  move  from  him,  nor  should  the 
party  be  in  by  him,  nor  under  him. 

60.  It  foUow^s  from  the  same  principle,  that  a^ 
power,  collateral  to  the  land,  cannot  be  barred  by 
the  fine  of  a  stranger. 

61.  Thus,  where  a  person,   by  a  proviso  in  his  Willis  v. 
marriage  settlement,  gave  his  intended  wife  a  power  i^^^  474. 
to  dispose  of  100/.  to  such  persons  as  she  should  ap- 
point, to  be  paid  within  one  year  after  his  decease  ; 

and,  in  default  of  payment,  one  John  Moreton  was 
empowered  to  make  a  lease  of  certain  lands,  to  raise 
that  sum.  The  wife,  in  a  year  after  the  death  of  her 
husband,  made  an  appointment  of  the  100/.,  but  it 
was  not  paid.  The  heir  of  the  husband  levied  a  fine 
of  the  land,  and  five  years  passed ;  afterwards,  the 
appointees  of  the  100/.  brought  their  bill  to  be  paid 
that  sum. 

Lord  Hardwicke  observed,  that  though,  by  the  se- 
veral statutes  relating  to  fines,  all  right,  claim,  and 
interest  which  strangers  had,  were  barred  by  a  fine ; 
yet  that  such  a  stranger  as  John  Moreton,  who  had  no 
intereaVlwt  only  a  bare  naked  power,  and  who  could 
not  have  made  an  entry,  was  not  affected  by  it. 
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62.  A  iight  or  tifcte  of  entry  for  a  condition  broken, 
may  be  barred  by  a  fine  levied  by  the  grantee  or  de- 
visee of  tiie  conditional  estate. 

63.  tniua,  where  lands  were  devised  to  trustees 
and  their  heirs,  upon  condition  that  they  should  pay 
a  certain  sum  of  money  every  year,  for  the  Support 
of  a  schoolnuister,  &c. ;  and  on  non-perf<Hiliance  of 
the  trusts,  the  lands  were  devised  over  to  other  per- 
sons. The  trustees  neglected  to  perform  the  trusts^ 
and  levied  a  fine  ,of  the  lands. 

It  was  determined  that  the  fine  was  a  good  bar  to 
the  persons  who  had  a  title  to  enter  on  breach  of 
the  condition. 

64.  A  title  of  entry  for  a  condition  broken  may 
also  be  barred  hy  a  fine  levied  by  the  grantor  of  the 
conditional  estate ;  as  if  a  person  makes  a  feoffinent 
upon  condition,  and  before  the  condition  is  broken, 
the  feoffor  levies  a  fine  (rf*  the  same  lands,  either  to 
the  feoffee,  or  to  icay  other  person  \  the  condition 
will-  be  thereby  discharged  for  ever. 

QS.  But  if  the  fine  had  been  levied  for  tiie  purpose 
of  corrobonrling  ,the  conveyance  by  which  the  con- 
dition was  -created,  it  would  not  have  destroyed  the 
condition  ;  for  in  that  case  the  fine  and  conveyance 
would  be  construed  tojgether,  and  would  operate  as 
one  ussuranoe. 

66.  It  seems  that  a  right  or  title  of  entry  on  any 
other  account  may  also  be  baiMd  by  a  fine. 

67*  H.  Mackworth,  upon  his  marriage,  made  a 
feoffinent  to  triKrtees  and  thdr  heirs,  to  fhe  use  of 
himself  for  life,  remainder  t6  his  eldest  sdn  in  tail, 
reversion  to  faiaself  in  fee ;  and  coveoianted  to  {Mry 
j200^  to  the  trustees  within  three  months:  aftel:  tint 
birth  of  each  child  \  with  a  declaration,  that  if  st^ 
payment  was  not  xtaAef  then  the  fedibes  ttd  thsir 
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heirs  should  stand  seised  of  the  premises  iintil  they 
had  levied  the  said  sums.  The  money  was  not  paid ; 
80  that  the  estate  of  H.  Mackworth,  being  with  a 
qmusquet  ceased ;  but  the  jbruatees  did  not  enter. . 
H.  Mackworth,  on  the  marriage  of  his  son,  con- 
veyed the  lands  by  lease  and  release  to  uses,  and 
levied  a  fine  to  those  uses ;  after  which,  five  years 
passed  without  any  -entry  <ir  claim. 

Lord  Clu  J.  Bridgeman  delivered  the  opinion  of 
the  Court,  that  the  entry  of  the  trustees  was  barred 
by  the  fine. 

68.  A  fii^e  and  non-^lalm  is  a  good  bar  to  a  writ  Writs  of 
of  error,  in  consequence  of  the  word  actions  in  the  j^p^^'^^i^, 
second  saving  of  the  statute  4  Hen.  VII.    And  a  mew  v. 
fine  is  also  a  good  bar  to  a  writ  of  error  to  reverse  a  cro.  Ja.*332 
common  repovery. 
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Section  1. 

or  the  First    ri^^^  great  inconveniences  which  arose  from  the 

Sanng.  J|^     statute  of  non-claim,  were  removed  by  the 

.  statute  4  Hen.  VII« ;  and  a  proper^  medium  was  esta- 

blished;  between  the  unbounded  latitude  given  by 

the  former  of  those  statutes,  and  the  rigoiu^  of  the 

common  law;    for  the  doctrine  of  non-claim  was 

restored,  but  the  time  allowed  for  making  a  claim 

was  extended  from  one  to  five  years. 

4  Hen.  VII.       2.  The  words  of  this  clause,  which  is  called  the 

c.  24.  §  3.     f^^^  saving,  are,  "  Saving  to  every  person  and  per- 

sons,  and  to  their  heirs,  other  than  the  parties  to  the 
said  fine,  such  right,  title,  claim, 'and  interest,  as  they 
have  to  or  in  the  said  lands,  tenements,  or  heredita- 
ments, at  the  time  of*  such  fine  engrossed ;  so  that 
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they  pursue  their  title,  claim,  or  interest,  by  way  of 
action  or  lawful  entry,  within  five  years  next  after 
the  same  proclamations  had  and  made." 

3.  In  consequence  of  this  clause,  all  those  who  Touch.  30. 
have  any  present  right  or  claim  to  lands  whereof  a 

fine  has  been  levied,  are  allowed  five  years,  to  be 
computed  from  the  day  on  which  the  last  proclama- 
tion was  made,  to  maJke  their  claim.  And  although 
tliere  be  no  transmutation  of  possession,  and  the  2Wili,R.l9, 
cognizor  be  in  of  the  old  use,  yet  after  five  years  it 
will  operate  as  a  bar  to  all  claims  whatever. 

4.  If,  therefore,  a  tenant  in  tail  is  disseised,  and  ^  ^^P*  ^^  ^- 
the  disseisor  levies  a  fine  with  proclamations,  the 

tenant  in  tail,  having  a  present  right,  is  within  the 
first  saving  of  the  statute,  and  may  defeat  the  fine  at 
any  time  within  five  years  after  the  last  proclamation 
has  been  made;  but  if  he  neglects  to  make  his 
claim  within  that  time,  he  will  be  for  ever  barred : 
and  if  the  tenant  in  tail  dies  before  the  five  years  are 
expired,  his  issue  may  avoid  the  fine  within  thq  five 
years,  but  riot  after. 

:  5.  With  respect  to  the  modes  of  avoiding  a  fine 
within  the  term  prescribed  by  the  statute,  they  will  c.  14. 
be  pointed  out  in  a  subsequent  chapter. 

6.  By  the  common  law,  persons  in  remainder  and  Of  the  Se- 
reversion  were  frequently  barred  by  the  neglect  of  ^^     *^"^ 
the  particular  tenant  to  make  a  claim  within  a  year 
and  a  day  after  a  fine  was  levied ;  and  this  is  commonly 
^saigoed  as  the  reason  for  making  the  statute  of  noiu  ante,  c.  ft 
claim.  But  cases  of  this  kind  are  particularly  provided 
for  by  the  following  clause  in  the  statute  4  Hen.  VII. 
S  4«  which  is  usually  called  the  second  saving, 

'^  And  also  saving  to  all  other  persons  such  ac- 
tion, right,  title,  claim,  and  interest  in  or  to  the  said 
I^nds,  tenements,  or  other  hereditaments,  as  shall 
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first  grow,  remain,  or  descend,  or  come  to  themi  after 
the  said  fine  engrossed  and  proclamations  made,  by 
force  of  any  gift  in  tail,  or  by  any  other  cause  or 
matter,  had  and  made  before  the  said  fine  levied';  so 
that  they  take  their  action,  or  pursue  their  said  right 
and  title,  according  to  law,  within  five  years  next 
after  such  action,  right,  claim,  title,  or  intei'est  to 
them  accrued,  descended,  fallen,  or  come/* 

7*  In  consequence  of  this  clause,  all  tho^e  to 
whom  a  right  accrues  at  any  time  aftet*  a  fine  had 
been  leviied,  from  any  cause  which  e^istfed  before 
the  fine  was  levied^  are  allowed' fivef  years,  to  be  com* 
puted  from  the  day  on  which  their  right  first  ac* 
crued,  to  make  their  claim. 

8.  Thus,  if  a  tenant  in  tail  makes  afeofiment,  and 
the  feoffee  levies  a  fine,  the  issue  in  tail  is  within  the 
second  saving,  and  shall  have  five  years  from  the  death 
of  his  father  to  make  his  clkim,  and  avoid  the  fine ; 
because  he  is  the  first  to  whom  a  right  accrued  and' 
descended  after  the  fine  was  levied,  for  his  father 
could  not  enter  against  his  own  feofihient;' 

9.  In*  the  same  manner,  if  a  tenant  in  tail  bargains 
and  sells  his  estate  tail  to  a  stranger  inTee,  who  levri^ 
a  fine  of  it  with  proclamations,  the  issue  in  tail  is* 
within  the  second  saving;  because  the  right  first  ac- 
crued to  him,  as  his  ancestor  could  not  enter  against* 
his  own  bargain  and  sale. 

10.  If  a  tenant  in  tail  discontinues  his  estate,  re-, 
serving  a  rent,  and  dies,  and  the  issue  in^t&il  accepts 
of  the  rent  from  the  discontintiee,  who  afterwards- 
levies  a  fine  with  proclamations ;  the  acceptance  of^ 
the  rent  by  the  issue  in  tail  barshim  from  claiming- 
the  estate  tall.  But  upon  the  death  of^  the  issue  in 
tail,  his  issue  will  have  five  years  td  aroid'  the^fine; 
in  consequence  of  the  second  saving,  because  he  was 
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the  firat  person  to  whom  the  right  of  reversing  the 
fine  accrued. 

11.  If  tenant  in  tail  levies  a  fine,  and  five  years  Plowd.  374. 
pass,  and  afterwards  the  tenant  in  tail  dies  without  151. 
issue,  the  persons  in  remainder  and  reversion  are 

within  the  'second  saving,  and  have  therefore  five 
years  to  make  their  claim  from  the  death  of  the 
tenant  in  tail  without  issue,  because  their  right  did 
not  accrue  till  the  determination  of  the  estate  tail. 

12.  A  cesttd  que  trust  in  tail  may  not  only  bar  ante«.c.  10. 
bis  own  issue  by  a  fine,  but  also  the  persons  in  re-  ^ 
mainder  or  reversion,  unless  they  make  their  claim 

within  five  years  after  the  expiration  of  the  estate 
tail. 

ISw  A  person  devised  lands  to  trustees  for  ninety-  Basket  v. 
nine  years,  for  the  payment  of  his  debts  and  lega^  1  vero.  226. 
des ;  and  in  case  they  should  not  act  within  six  ^  M^-  *^* 
months  after  his  decease,  then  he  devised  the  same 
lands  to  another  person  and  his  heirs,  in  trust  to  pay 
his  debts  and  legacies ;  and  afterwards  to  A.  in  tail, 
remainder  to  B.  in  tail.    A.  levied  a  fine^  and  died 
without  isaue ;  five  years  passed  without  any  claim 

Lord  Keeper  North  was  of  opinion,  that  this  fine 
by  cestui  que  trust  in  tail,  and  the  non-claim,  barred 
the  remainder-man-  in  tail ;  for  equitable  rights  were 
as  well  to  be  barred  by  fines  as  titles  at  law. 

14.  Where  there  is  a  term  for  years  existing  at  the  g<»dnght  ?. 

■^  -  °      .        Forrester, 

tuM  when  an  estate  tail  determines,  the  remainder-  infra, 
outti  or  reyersioBer  wiU  be  allowed  five  years  from 
the  determination  <^  such  term  to  make  his  claim. 

15.  If  lands  are  extended  upon  two  statutes,  and 
the  person  who  is  seised  of  the  land  levies  a  fine^  it 
will  divest  the  estates  of  the  cognizees  of  such 
statules^  and  the  cognizee  of  tbe  first  statute  must 
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make  his  claim  within  five  years  afier  the  fine  has 

t 

been  levied,  otherwise  he  will  be  for  ever^  barred.  But 
with  respect  to  the  cognizee  of  the  second  statute, 
he  need  not  make  his  claim  till  satisfaction  has  been 
entered  on  record  on  the  first  statute,  because  that  is 
'nt.l4.§i08.  the  only  proper  determination  of  an  extent  of  that 

kind ;  so  that  he  will  have  five  years  ^rom  that  time 
to  avoid  the  fine,  by  the  second  saving,  for  till  then 
his  right  did  not  accrue. 
DeighcoQ  v:  1 6.  Thomas  Lewis  being  seised  in  fee  of  the  pre- 
^Vent^333  ^^^^^  ^^  question,  acknowledged  a  statute  for  1,200/. 
1  Show.  36.  to  William  Knight ;  he  afterwards  acknowledged  an- 
1  Sldn.  260.  ^^j^^j.  ^^^^^  f^j.  ifiQQi  to  Richard  Gerrard,  and  an. 

other  for  SfiOOl.  to  Sir  James  Elwes  and  Richard  Bur- 
rows ;  execution  was  sued  out  on  all  these  statutes^ 
and  the  lands  were  extended.  Thomas  Lewis,  being 
in  actual  possession,  sold  the  lands  for  4,000  /.  to  John 
Lewis,  and  levied  a  fine  of  them  with  proclamations. 
John  Lewis  devised  the  lands  to  his  brother  Edward 
Lewis,  and  the  heirs  male  of  his  body,  and,  for  want 
of  such  issue,  to  his  own  two  daughters.  John  Lewis 
died ;  and  Edward  Lewis,  being  in  actual  possession, 
levied  a  fine  with  proclamations,  to  the  use  of  himself 
:  and  his  heirs,  and  died  without  issue,  whereby  the 
lands  descended  to  the  two  daughters  of  John  Lewis, 
who  entered,  and  having  married  the  Earls  of  Hunt- 
ingdon and  Scarsdale,  they  also  entered,  and  were 
.  seised  in  right  of  their  wives.  Administration  to  Bur- 
rows, the  surviving  cognizee  of  the  last  statute,,  was 
committed  to  Ann,  wife  of  the  defendant  Grenville, 

t  V  - 

as  to  that  statute  and  the  extent  thereon ;  and  Gren- 
ville and  his  wife,  who  was  also  administratrix  to 
Gerrard  the  cognizee  of  the  second  statute,  having 
acknowledged  satisfaction  upon  it,  and  caused  it  to 
be  vacated,  entered  upon  the  Earls  of  HuntingdQn 
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imd  Scarsdale,  as  administratrix  to  Burrows,  in  'v^hoirt 
the  last  statute  was  vested,  and  claimed  the  money- 
due  on  it ;  whereupdti  the  said  Eartfe  brought  an 
ejectment  in  the  Coiirt  of  King's  Bench,  in  the  name 
df  Deightbn','  for  the  recovery  of  the  hxiA^.    The 
question  was,  whether  Grenville,  a  representative  to* 
Burrows,  the  cognizee  of  the  last  statute,  which  was' 
a  reversionary  interest,  to  commence  after  the  de- 
teraiination  of  Gerrard's  extent,  was  barred  by  the 
fine  of  Thomas  Lewis  and  five  years  non-claim,  or  was 
within  the  seCond  saving  of  the  statute  4  Hen.  VII. 
and   should   be   allowed    fiVe  years   to   ihake   hid^ 
claim  from  the  time  when  satisfaction  was  acknow- 
ledged on  Gerrard's  statute.    The  case  was  argued 
severid  times  in  the  Court  of  King's  Bench,  and  in 
♦'Jac.  I.  judgment  was  given   for  Grenville,  that 
Burrb\Vs*s  interest  was  not  barred  by  the  fine.     A* 
writ  of  error  was^  brought  in  the  Exchequet  Cham- 
bfer,  whete  the  case  wks  also  several  timeS  ai^ed.- 
Mr.  Justice  Ventris  contended,  that  there  was  a  very  vide  2  Vent, 

333 

great  difference  between  this  case  and  the  ca*  of  re- 
versions on  estates  for  lives  or  years'.  1st.  Because  in 
thdse  estates  there  was,  either  by  an  express  limita^- 
ticm  of  the  parties  or  the  operation  of  law,  a  certain . 
end  of  the  estate  beyond  whicli  it  could  not  last,  and 
uiitil  which  it  was  not  properly  determined,  which 
an  estate  held  by  extent  has  not.  2d.  Because,  if  a 
person  who  Has  a  reversion  after  an  estate  held  by  ex^ 
tent  was  allowed  five  years  to  make  his  claim  after 
the  extent  was  determined  by  a  perception  of  the 
profits,  or  an  ^knowledgement  of  satisfaction  on  re^ 
cord,  then  a  claim  was  let  in  after  an  estate  which  no 
man  could  see  the  end  of;  for  no  person  could  tell 
when  an  extent  would  be  satisfied  by  a  perception  of 
the  profits,  and  mtfch  less  whether  satisfaction  would 
Vol.  V.  Q 
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ever  be  acknowledged ;  whereas  other  estates  have  a 
known  and  certain  determination,  so  that  it  would  be 
impossible  to  tell  within  what  space  of-  time  a  posses- 
sion could  be  quieted,  and  thus  the  great  end  of  the 
statute  of  fines  would  be  defeated.    .3d.  Because  it 
would  be  in  the  power  of  the  party  who  had  the  ex- 
tent, to  protract  the  time  as  long  as  he  pleased ;  for, 
until  he  thought  proper  to  bring  a  scire  facias  ad  com-^ 
piUandumy  the  statute  would  never  be  satisfied ;  so 
that  it  would  be  in  the  power  of  a  stranger  to  make 
the  estate  of  a  person  who  was  in  possession  under  a 
fin.e,  liable  to  a  future  claim  as  long  as  he  pleased. 
The  judgment  of  the  Court  of  King's  Bench  was  re- 
versed by  a  majority  of  six  Judges  against  two.    But 
that  Court  refused  to  award  execution,  because  there 
was  a  mistake  in  the  writ  of  error  ^   upon  which  a 
new  writ  of  error  was  brought,  whereon'  the  juc^- 
m^ nt  was  affirmed  for  Grenville,  there  being  three 
Judges  for  reversing,  and  three  for  affirming ;  and  a 
majority  being  required  to  reverse  the  judgment,  it 
.  was  of  course  to  stand. 
Colles  Pari.        A  writ  of  error  was  then  brought  in  the  House  of 
^*'  ^^'         Lords,  where  it  was  contended,  on  the  part  of  the 

plaintiff,  that  Mr.  Grenville  could  not,  by  acknow- 
ledging satisfaction  on  Genard's  statute  gain  any  new 
right  to  enter,  to  avoid  the  fine  levied  by  Edward  Le wia 
above  niine  years  before^  by  whicht  and  by  five  years 
non-claim,  his  interest  in  the  last  extent  was  barred^ 
because  an  entry  might  and  ought  then  to  have  been 
made  into  the  extended  estate)  and  the  contrary  opi- 
nion  woujld  tend  very  muchr  to  weaken  the  security  of 
a  fine  and  non^claimj  which  is  th^  behest  and  best  se- 
curity  in  the  law  for  quieting jpeople  in  their  estates,  and 
preventing  suita;  wd  it  would,  therefore,  be  of  very 
pernicious  consequence  to  all  purchasers  and  owners 
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of  estates,  if  such  old  dormant  incumbrances  werie  set 
up  ^inst  a  fine  and  non-claim,  and  supported  by  such 
a  method  as  the  vacating  a  statute  long  before  extin- 
guished, for,  thereby,  estates  mighfc  be  incumbereci 
which  bad  been  long  enjoyed  without  interruption. 

Oq  the  other  side,  it  was  argued  for  the  defendant, 
that  it  was  not  necessary  to  make  any  claim  upon 
Borrows's  statute,  until  Gerrard's  statute  appeared 
upon  record  to  be  satisfied,  and  so  a  clsum  made  by 
the  defendant  by  entry  upon  the  premises,  within  five 
jeafs  afler  satisfaction  entered  upon  record,  on  Ger- 
rard's  statute,  was  sufiicient  to  prevent  Burrows^s  ex- 
tent from  being  barred  by  the  fine.  That  tihis  case  did 
not  differ  in  reason  from  the  common  and  known  case, 
t^ere  A.  tenant  for  life,  remainder  in  fee  to  B.,  is 
disseised,  and  the  disseisor  levies  a  fine»  and  there  is 
fi^  years  non-claim ;  though  the  estate  of  tenant  for 
life  i)e  barred  by  this  five  years  non-claim,  and  the  re^ 
n^nder-man  may,  if  he  please,  enter  upon  the  five 
years  non^laim  by  tenant  for  life,  yet  he  may  wave 
such  entry,  and  will  have  a  new  period  of  five  years 
after  the  death  of  tenant  for  life,  to  make  hi9  claim ; 
so,  although  Burrows  might,  if  he  had  pleased,  have 
entered  upon  the  five  years  non-claim  by  Gerrard, 
yet  he  might  stay  and  expeet  until  satisi&ction  was 
entered'  upoh  fiie  record  of  Gerrard's  statute ;  for, 
as  the  death  of  the  tenant  for  life  is  the  proper  and 
natiifal  determination  of  an  estate  for  life,  so  thie  en* 
tering  satisfaction  upon  record  is  the  proper  and  na^^ 
tund  determination  of  an  extent  upon  a  statute ;  and, 
in  iStte  one  case  as  well  as  the  other,  before  such  de- 
termination, the  remainder-man  or  reversioner  is  not 
compellable  to  make  his  claim  to  avoid  the  fine. 

Ihe  judgment  of  the  Court  of  King's  Bench  was 
affinned. 

Q  2 
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17.  If  there  be  no  person  who  has  a  right  to  make 
a  cfaim  at  the  time  when  a  fine  is  levied,  and  after- 
wards some  person  does  acquire  such  a  right,  he  will 
be  allowed  five  years,  from  the  time  when  he  acquired 
the  right  of  avoiding  the  fine,  to  make  his  claim* 
Stamford's  18.  Thus  where  a  person  who  was  entitled  to  a 
Case,  cited     ^^^^  f^j.  years  in  reversion,  expectant  on  another  ternv 

for  years^  diedj  the  first  term  ^xpired^  the  lessor 
entered,  and  levied  a  fine  with  proclamations;  five 
years  passed  before  administration  was  granted  of  the 
effects  of  the  person  who  had  the  reversionary  term. 
It  was  resolved,  that  the  administrator  was  within 
the  second  saving  of  the  statute,  and  should  have  fiv^ 
years  to  pursue  his  right  from  the  time  administration 
was  granted  \  because  till  then  there  was  no  one  wha 
could  claim. 

19*  No  person  however  is  within  the  second  saving 

but  he  to  whom  the  right  of  avoiding  the  fine  first 

accrued ;  so  that  those  who  claim  under  the  person 

to  whom  such  right  first  accrued,  are  only  allowed  so 

much  of  the  five  years  as  has  not  elapsed  in  the  lifi?^ 

time  of  their  ancestor. 

Plowd.374.       20.  Thus  it  is  laid  down  by  the  two  Chief  Justices. 

3  Rep  _  87  6.    Dyer  and  Catline,  in  the  case  of  Sto^ell  v.  Zouch^ 

Ca.  74.  that  if  a  tenant  in  tail  be  disseised,  and  the  disseisor 

896  ^^^  •  ^^^^^^  ^  ^"^»  ^^^  Tight  of  reversing  the  fine  first  ac- 
crues to,  and  attaches  in,  the  tenant  in  tail  himself  v 
so  that  if  he  lets  the  five  years  pass  without  impeach-i 
ing  the  fine,  and  then  dies,  his  issue  will  be  for  ever 
barred ;  for  they  are  not  within  the  second  saving^, 
because  the  right  first  accrued  to  their  ancestor,  and 
not  to  them.  The  Justices  Southcot  and  Weston. 
dissented  frop^  this  opinion,^  and  qontended  that  every^ 
issue  in  tail  should  have  five  years,^  us  a  new  right 
came  to  every  one  of  them  per  formam  doni  f  whid)^ 
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Tight,  as  they  took  it,  the  makers  of  the  actintepded 
*to  preserve,  and  to  this  purpose  tlie  words,  "  by  force 
of  any  gift  in  tail,**  were  put  in  the  second  saving. 
But  this  opinion  was  utterly  disallowed' by  the  Chief 
justices,  who  said  that  the  word  J?r5/,  which  ought  to 
be  added  to  the  word  descend^  and  then  it  would  be, 
shaU  Jirst  descend^  will  not  suffer  every  descent  to 
liave  five  years. 

21.  Plowden  was  of  opinion  that  the  purview  of  the  273  note. 
Stat  4  Hen. VII.  is  only  against  those  who  have  right 

at  the  time  of  the  fine  levied  ;  or  have  future  right 
upon  cause  arising  before  \  and  that  as  to  rights  accru- 
ing afler  a  fine  is  levied,  they  are  not  barred  by  the 
statute.  This  doctrine  i^  nearly  transcribed  into  the 
Touchstone,  where  it  is  said,  "  Such  as  have  neither  Pa.  22. 
present  nor  future  right,  at  the  time  of  the  levying 
of  the  fine,  by  reason  of  any  matter  before  the  fine, 
but  whose  right  groweth  either  entirely  after,  or  partly 
before,  and  partly  after  the  fine  ;  and  these  are  not 
barred  at  all  by  the  fine,  but  they  may  make  their 
claim,  &c.  when  they  will.** 

This  opinion  has  however  been  entirely  exploded 
in  the  following  case,  in  which  it  was  held  that  no 
new  cause  of  avoiding  a  fine  can  arise  after  the  fine« 
That  every  right  of  avoiding  a  fine  must  commence 
in  the  party  or  his  ancestor,  testator,  or  intestate,  upon 
i  cause  existing  before  the  fine  was  levied ;  so-  that 
Ho  alienation  or  disposition  can  be  made,  which  can 
introduce  strangers  into  the  situation  of  claiming  a 
new  title,  or  cause  of  entry,  or  action. 

22.  R.  Browne  devised  a  tenement  to  his  wife  Ann,  <5oodright 
his  son  Philip,  and  his  daughter  Eleanor,  for  and  g  £^^^52 
during  the  term  of  the  natural  live3  of  the  said  Philip 

and  Eleanor,  and  the  longest  liver  of  them,  and  after 
the  decease  of  the  survivor  of  them  the  said  Philip 

Q  3 
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and  Eleanor,  then  the  reveraoti  of  the  said  tenement 
to  be  to  the  executors  of  the  said  Philip  for  40  years. 
The  testator  died  in  l677f  ^uid  the  reversion  in  fee 
of  this  tenement  thus  devised,  descended  to  Robert 
Browne,  the  eldest  son  of  the  devisor.  Ann  and  Ele-' 
anor  Browne  died  in  17^>  leaving  Philip  aurvivinj^ 
them,  who  in  1733  levied  a  fine  with  proclamatiooA 
of  the  said  tenement,  to  William  Forrester  and  his 
heirs,  who  thereupon  entered.  The  reversion  in  fee 
of  the  tenement  was  sold  in  1683  to  lliomas  Bi^ton^ 
who  in  the  year  1735,  two  years  after  the  fine  was 
levied,  made  his  will  and  devised  the  same  to  Robert 
Burton  for  life,  remainder  to  his  first  and  other  sons 
in  tail.  Thomas  Burton  died  in  1735 ;  and  Robert 
Burton,  the  devisee  for  life,  died  in  1803,  leaving;, 
issue  Robert  Burton  his  eldest  son,  who  in  1805 
entered  on  the  premises  to  avoid  the  fine,  and  devised 
the  same  to  the  plaintiff; 

T^e  case  was  argued  in  the  Court  of  K.  B.,  where 
judgement  was  given  for  the  defendant  upon  a  point 

Tit.  38.  c.  3.  that  will  be  stated  hereafter*    Upon  a  writ  of  error 

in  the  Exchequer  Chamber,  the  defendant  contended 

iTaunt.  Rep.  that  the  plaintiff  was  barred  by  the  fine  and  non-claunt 

not  having  ma4e  his  entry  within  five  years  after  the 
expiration  of  the  term  of  40  years,  created  by  the. 
will  of  Richard  Burton.  That  as  the  devisee  for  lif^ 
nnd^  the  will  of  Thomas  Burton  only  died  in  1803|^ 
it  was  urged  for  th&  plaintiff,  that  the  entry  made  in  - 
}805  was  in  good  tini^ ;  but  if  this  were  so,  it  would 
entirely  put  an  end  to  the  statute  of  non-claim,  for  by 
creating  estates  for  life  or  in  tail,  the  time  might  be 
prolonged  ad  mfinitum.  But  in  construipg  the  staU 
4  Hen.  VII.,  it  was  to  be  observed  that  the  several 
particular  estate^  all  made  only  one  estate  in  fee  sim-. 
.  pie.  It  was  clear  that  if  the  time  befinin  to  run  acsainst . 
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the  ancestor,  it  continued  to  run  against  the  heir  or 
devisee. 

Lord  Ch.  Justice  Mansfield  said,  the  Court  was 
unanimously  of  opinion  that  the  right  of  entry  was 
confined  to  five  years  after  the  expiration  of  the  40 
years  term.  The  devise  was  to  Philip  Browne  for 
life,  with  remainder  to  his  executors  for  a  term  of 
40  years.  He  died  in  lySS,  and  the  term  which  then 
commenced  expired  in  1778.  When  the  fine  was 
levied,  Robert  Browne  was  seised  in  fee  of  the  rever- 
sion ;  consequently,  if  he  had  lived  to  1778,  he  and 
his  heir  would  have  been  bound  to  claim  within  five 
years  from  1778,  in  which  year  the  40  years  expired. 
If  he  would  have  been  bound  to  claim  within  five 
years  from  that  time,  the  question  was,  whether  he 
could  by  his  will  give  a  right  to  avoid  the  fine  at  a 
more  distant  period  than  the  end  of  the  five  years.  If 
he  might,  he  could  equally  limit  the  estate  to  500  or 
5,000  men  in  succession,  and  their  heirs  in  tail,  and  so 
keep  the  right  of  entry  alive  for  a  century  or  more* 
This  would  be  the  consequence ;  and  a  most  extra*^ 
oitfinary  consequence  it  would  be.  Whether  it  can 
be  so,  depends  upon  the  words  of  the  statute  of  fines, 
which  are,  '*  the  said  proclamations  so  made,  the  said 
fine  to  be  a  final  end,  and  conclude  as  well  privies  as 
strangers  to  the  same.'* 

Stopping  here,  the  question  was,  since  a  man  and 
his  heirs  is  barred,  is  a  man  and  his  devisees  barred  ? 
or  has  the  statute  of  wills  this  efiect,  that  more  time 
18  required  to  bar  a  rightr  of  entry  agaih^  a  devisee^ 
than  against  an  heir,  or  is  not  the  devisee  exactly  in 
the  same  state  as  the  heir  ?  He  had  never  heard  it 
<Ii^uted ;  and  if  so,  he  was  barred  at  the  end  of  five 
yisars  after  the  40  years.  But  it  was  said  there  was 
a  iSaving  of  future  rights,  and  every  person  shall  have 

Q4 
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^ve  years  from  the  accruer  of  such  future  rights.  This 
depended  on  the  words  of  the  statute—"  Saviug  to 
all  other  persons  such  action,  riglit,  title,  cl^im,  and 
interest,  in  or  to  the  said  lands,  tenements,  or  other 
hereditaments,  as  fii*st  shall  grow,  remain,  or  descend, 
or  come  to  them,  afler  the  said  fine  engrossed,  and 
proclamations  made,  by  force  of  any  gift  in  tail,  or  by 
any  other  cause  or  matter  had  and  made  before  the 
said  fine  lievied ;  so  that  they  take  their  action,  or  pur- 
sue their  said  right  and  title  according  to  law,  withi]> 
jive  years  next  after  such  action,  right,  title,  claim,  oi: 
interest  to  them  accrued,  descended,  remained,  iiadlen» 
or  come."  This  was  confined  to  persons  whose  future 
right  first  accrued  after  the  fine,  by  gift  in  tail,  or 
other  cause  or  matter  had  and  made  before  the  fine 
levied.  Did  the  title  of  the  lessor  of  the  plaintifi*  first 
accrue  to  him  aft;er  the  fine,  as  a  distinct  origipal 
title,  by  matter  before  the  fine  ?  Certainly  not«  At 
the  time  of  the  fine.  T.  Burton  was  seised  in  fee  in 
reversion,  and  made  his  Vi)l  aftier  the  fine  levied,  Uf 
which  he  devised  the  premises  to  Robert  Burton  for 
life,  with  remainder  in  tail  tp  the  lessor  of  the  plain- 
tiff. His  title  therefore  was  a  part  of  the  same  estafa^ 
the  same  fee,  which  T.  Burton  had  at  the  time  of  the 
fine  levied,  and  which  first  accrued  before  the  fine» 
The  plaintiff  was  driven  to  contend,  that  the  words^ 
"  before  the  fine  levied,"  mean  the  same  thing  as  after 
{the  fine  levied.  But  the  lessor  of  the  plaintiff  having 
this  estate  tail,  in  order  to  bring  him  within  tl^e 
savingj^.^  wSs  said  that  the  case  was  the  same  as  if 
he  had  hiad  it  before  the  fine  levied.  But  to  hold  this^ 
woidd  be  to  prevent  the  statute  entirely  j  and  it  would 
have  the  monstrous  consequence,  that  though  the 
person  seised,  at  th^  time  of  the  fine  levied,  must 
have  ^tered  within  five  year;;  af ij^r  the  40  yearsy  he 
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could  by  his  will  give  his  devisee  a  right  of  entry  for 
fm  hundred  years.  The  Court  was  therefore  of  opinion 
that  the  juc^ment  must  be  aflSrmed,  because  no  entry 
V^as  made  within  five  years  afler  th^  expiration  of  thp 
40  years,  which  determined  in  177S. 

23.  In  consequence  of  the  statute  32  Hen.  VIII.  Married 

c.  28.  which  will  be  stated  hereafter,  a  fine  levied  by  within  this 
a  husband  alone,  of  any  lands  which  are  the  free-  ?*^'%   «^ 

•^  .  Vide  Tit.  36. 

hold  and  inheritance  of  the  wife,  shall  not  be  preju- 
dicial to  the  wife  or  her  heirs ;  but  she  or  they  may 
enter  on  the  lands  and  defeat  such  fine.     Although 
the  words  of  this  act  are  very  general  j  yet  if  the  Dyer,  72  6. 
husband  levies  a  fine  with  proclamations,  the  wife  is  g  j^^p  j2  h^ 
bound  to  enter  within  five  years  after  the  death  of 
her  husband ;  and  if  she  does  not,  she  will  not  only* 
be  barred  of  her  entry,  but  also  of  her  right ;  for 
the  object  of  the  statute  was  only  to  provide  against 
the  discontinuance,  which  was  a  grievance  peculiar  infra,  c.  12. 
to  married  women,  but  not  to  invalidate  fines  duly 
levied,  as  ta  married  women ;  they  having  a  remedy 
in  common  with  others,,  by  entry  or  claim,  to  avoid 
the  fine.    Besides,  though  the  words  of  the  statute  are 
general — <<  That  such  a  fine  shall  not  be  prejudicial^ 
to  the  wife  or  her  heirs ;"  yet  the  foUowii^  words, 
"  But  that  she  may  lawfully  enter,  according  to  her 
right  and  title  therein''  are  explanatory,  and  allow 
her  an  entry  only  in  those  cases  where  she  had  a 
right  before  the  statute. 

24.  If  a  married  man  levies  a  fine  of  his  own 
estate,  and  five  years  pass,  hia  wife  is  not  thereby 
barred  of  her  dower,  but  is  within  the  second  saving 
rf  the  statute,  and  will  be  allowed  five  years  from 
the  death  of  her  husband  ta  make  her  claim  ^ 
because  her  title  to  dower  did  not  accrue  till  that 
period. 
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373  R.  Plowden  was  of  opinion,  that  in  a  case  of  this 

kind  the  wife  was  not  bound  to  make  her  claim  within 
Damport  ▼•  ^^e  years  after  the  death  of  her  husband,  but  might 
^^^224  ^^™  ^^  dower  at  any  indefinite  period  of  time» 
2  Rep.  93  a.  The  contrary,  however,  was  expressly  determined  ia 
^**^'       4  Hen.  VIII. ;  and  that  determination  has  fever  since 

been  held  to  be  good  law. 

S5.  If*  the  wife's  title  to  dower  does  dot  accrue  at 
the  death  of  her  huriiand,  but  commences  at  a  bub- 
sequent  period,  she  will  be  allowed  five  years  iropi 
the  time  when  it  accrued. 
Q^^    *  36.  A  married  man  levied  a  fine  with  pfoctama* 

13  Rep.  19.   tions,  and  was  afterwards  indicted  and  outlawed  £»* 

2HawK.  P.C. 

c  49.  i  44.    b^  treason.    Some  years  after  his  death,  his  hein 

leversed  the  outlawty  by  writ  of  error,  atid  thm  the 
wife  claimed  her  dower. 

It  was  resolved,  that  although  more  than  fivte  yeartf 
had  elapsed  since  the  death  of'  the  husband,  yet  die 
finewasnobartoher;  because,  as  long  as  the  attain- 
der for  treason  stood  in  force,  she  could  not  claim  her 

Tit.  6.  c.  5.    ^yff^ .  \^^  as  soon  as  the  outlawry  was  reversed,  a 

title  to  dower  first  accrued  to  her,  and  therefore  she 

was  within  the  second  saving,  and  had  five  jreaff 

iiom  the  reversal  of  the  outlawry  to  pnfsue  htst 

ri|^t. 

And  Bishops,     27*  Although  the  statute  4  Hen.  VII.  does  tM 

S^dlSs.  extend  to  the  possessions  of  the  chureh,  yet  in  c»e 

Tit.  31.  c.  2.  a  bishop,  dean,  vicar,  prebendary,  m*  othtf  ecelesii^ 

tieal  person  neglects  to  make  his  claim  within  five 
jeaa  after  a  fine  is  levied^  of  an  estate  to  irtiitih  bft 
is  eirtided  in  r%ht  of  his  bishc^riek,  &c.  hpe  uSA 
ht  barred  during  his  Hfi^;  but  las  soceessoM  atffr 
wiAin  the  secomi  saving,  and  will  be  allowed  fiver 
years  to  avoid  the  fine,  ftom  die  tifne  of  their  beceift^ 
entitled  to  the  lands. 
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28.  In  the  same  manner  all  persons  having  offices  And  Persons 
for  life,  to  which  lands  and  tenements  are  annexed,  offic*^. 
must  make  their  claim  within  five  years  after  a  fine  ^^wd.  538. 
has  been  levied  of  such  lands  and  tenements ;  other-* 
wife  they  will  be  barred  during  their  lives.     But 
each  successive  officer  is  within  the  second  saving, 
and  will  be  allowed  five  years  to  avoid  the  fine,  frooi 
the  time  when  he  becomes  entitled  to  the  lands. 

29*  Strangers  to  fines  having  several  difierent  and  And 
distinct  rights,  by  several  titles,  JEu^cruing  at  different  havinl  differ- 
times,  shall  have  several  periods  of  five  years  allowed  ®"^  Kighis- 
them  to  avoid  a  fine ;  that  is,  five  years  after  the 
accruing  of  each  title :  so  that  if  a  right  accrues  tQ 
a  stranger,  when  a  fine  is  levied^  which  he  neglects 
to  pufsue  within  the  limited  time,  and  another  right 
accni^  to  the  same  stranger,  at  any  time  after ;   he 
is  then  comprehended  within  'the  second  saving  of 
the  statute,  as  to  the  new  right,  upon  the  jHinciple 
that,  quandQ  duo  jura  in  una  persona  ccmummt^ 
(Bjuum  est  ac  si  essent  in  droersis^ 

This  construction  is  certainly  not  consistent  witJk  9  Rep.  los  h. 
the  letter  of  the  statute ;  for  in  consequence  of  the 
woi^s,  other  persons^  it  appears  clearly  to  have  bwn 
the  intention  of  the  legislature,  that  no  person  wha 
was  comprehended  in  the  first  saving,  should  take 
advantage  of  the  second  saying ;   and  X^ord  Ch«  J*  Plowd.  372. ' 
Dyer,  in  the  case  of  Stowell  y,  Zouch,  contended  that 
this  was  the  true  constnictipn  of  the  statute ;  but,, 
however,  the  law  has  always  been  hdd  to  be  other-  J~;  ^* 
Wtte. 

30.  Tenant  for  life  levied  afin^  to  a  stranger  ^  the.^^""* 
penon  in  reversion  neglected  to.  enter  witbin  five  Cro.  Bfo. 
years  after  the  fine  was  levied ;  afterwajNls  th«  ^^^^-aR^  78  a 
fl)r  life  died: 
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It  was  determined  that  the  reversioner  should 

have  another  period  of  five  years,  from  the  death  of 

infra,  c.  12.    the  tenant  for  life,  to  make  his  claim ;  for  in  this 

case  two  distinct  rights  accrued  to  him ;  the  first 
upon  the  forfeiture  which  the  tenant  for  life  com- 
mitted by  levying  the  fine,  and  the  second  by  the 
acquisition  of  the  reversion,  in  consequence  of  the 
death  of  the  tenant  for  life. 
9Rep.i05&.      81.  It  is  laid  down  by  Lord  Coke,  that  if  a  lessee 

for  years  is  ousted,  and  the  person  in  reversion  dis- 
seised, and  the  disseisor  levies  a  fine  with  proclama- 
tions, both  the  lessor  and  lessee  are  barred,  if  they 
do  not  make  their  claim  within  five  years  ailer  the 
iine  has  been  levied;  and  tlie  lessor  will  not  be 
allowed  a  new  period  of  five  years,  after  the  expira- 
tion of  the  term,  to  make  his  claim ;  because;  the 
lessor  might  have  brought  an  assise  or  other  real 
action,  immediately  afler  the  fine  was  levied ;  and 
being  thus  comprehended  within  the  first  saving,  he 
cannot  take  advantage  of  the  second  saving.  This 
doctrine  has,  however,  been  since  contradicted,  and 
18  not  now  held  to  be  law. 
Fenaor's  82.  A  lessee  for  21  years,  who  was  seised  in  fee  of 

3  Rm  77.      other  lands  in  the  same  manor,  made  a  lease  for  life  of 
2  And.  176.    all  his  lands,  and  levied  a  fine  with  proclamations  of 

as  many  messuages  and  acresof  land  as  comprehended, 
not  only  the  lands  whereof  he  was  seised  in  fee,  but  also 
the  lands  which  he  held  for  years.  He  afterwards  con- 
tinued in  possession,  and  paid  his  rent.  Upon  the  ex- 
piration of  the  term,  the  lessee  claimed  the  inheritance 
of  the  land  which  he  had  held  by  lease,  and  would 
hlBive  barred  the  lessor,  by  means  of  the  fine  and 
non-claim.  But  it  was  determined  by  all  the  Judges, 
that  the  lessor  should  have  a  new  period  of  fivQ 


Jejpk# 
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years  from  the  expiration  of  the  term,  to  make  his. 
claim,  and  avoid  the  fine. 

i}3.  Til  is  determination  is  said  by  Lord  Coke  to 
have  been  founded,  on  the  circumstances  of  fraud 
which  appeared  in  the  case  ;  the  principal  of  which 
was,  tKat  tiie  lessee  continued  in  possession  after  he 
had  levied  a  fine,  and  regularly  paid  his  rent,  so  that 
the  lessor  could  have  ho  notice  that  a  fine  had  been 
levied  of  his  lands.     But  in  other  books  the  ludire-  lVent.241,2. 

2   —  334- 

ment  is  said  not  to  have  been  founded  on  the  fraud 
which  appeared  in  the  case,  but  upon  the  true  con- 
struction of  the  statute.  And  the  doctrine  that 
where  a  lessee  for  years  makes  a  feofiment,  and  then 
levies  a  fine,  the  lessor  need  not  make  his  claim 
within  five  years  after  the  fine  has  been  levied,  but  is 
allowed  another  period  of  five  years,  froEQ  the  deter- 
mination of  the  term,  was  finally  established  in  the 
following  case. 

34.  A  lessee  for  years  made  a  feoffinent,  and  then  whaiey  v. 
levied  a  fine;  five  years  passed;  and  the  question  l^y^^^^^ 
was,  whether  the  lessor  was  barred  by  his  non-claim  T.  Raym. 

•  •      '  219 

during  the  five  years  which  elapsed  immediately  after  gj^v.  ^2. 
th^  fine  was- levied;   or  should  be  comprehended  i  Atk.  571. 
within  the  second  saving  of  the  statute  4  Hen.  Y II. 
and  be  allowed  another  period  of  five  years,  from 
the  expiration  of  the  term,  to  avoid  the  fine« 
•  The  Court  resolved .  that  the  lessor  should  have 
five* years  from  the  expiration  of  the  term  Jto  avoid 
the  fine  ;  in  the  same  manner  as  if  a.  lessee  for  life 
had  levied  a  fine ;  the  cases  being  exactly  similar. 

35.  No  person  who  is  within  the  first  saving  of  the 
statute  4  Hen.  VII.  can  be  comprehended  within  the 
second  savings  unless  the  second  right  which  accrues 
to  him  is  different  from  the  first  right :  for  if  it  is 
o^the  same   right  which   accrues  a  second  time, 
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the  nonclaim,  during  the  five  years  after  the  right 
first  accrued,  will  be  a  good  bar. 

36.  A  tenant  in  tail  made  a  lease  for  three  lives, 
which  was  not  warranted  by  the  stat.  39  Hen.  VIII. 
c.  98.  i  he  then  levied  a  fine,  and  died  without  issue. 
Five  years  passed  without  any  claim  by  the  person 
in  remainder ;  but  on  the  expiration  of  the  lease  he 
entered. 

The  Court  resolved  that  he  was  barred  by  his 
non-claim  during  the  five  years  which  elapsed  imme- 
diately after  failure  of  issue  of  the  tenant'  in  tail ;  and 
should  not  have  a  new  period  of  five  years,  after 
the  expiration  of  the  lease ;  because  the  lease  being 
void  as  to  him,  he  had  no  other  title  after  the  expir- 
ation of  the  lease  than  he  had  before ;  for  his  title 
arose  by  the  death  of  the  tenant  in  tail  without  issue, 
vrhen  he  might  have  brought  his  formedon. 

37*  There  is  a  third  saving  in  the  stat  4  Hen.  VIL 
in  the  following  word»-^^'  Saving  to  every  person  or 
persons,  not  party  nor  privy  to  the  said  fine,  their  ex. 
ception  to  avoid  the  same  fine  by  that,  that  those 
which  were  parties  to  the- fine  nor  any  of  them,  nor 
no  person  or  persons  to  their  use,  nor  to  the  use  of 
any  of  them,  had  nothing  in  the  lands  and  tenements 
comprised  in  the  said  fine,  at  the  time  of  the  said 
fine  levied.^*' ' 

38.  This  clause  is  merely  a  confirmation  of  the  o}d 
law,  by  which  a  fine  might  be  avoided  by  showing  that 
the  parties  had  no  estate  of  freehold  in  the  lands ;  but 
it  hns  been  already  observed,  that  it  is  not  necessary 
for  a  tenant  in  tail  to  be  in  possession  of  the  estate 
tail  when  he  levies  a  fine }  and  the  issue  in  tail  being 
here  described  by  the  word  jprit^,  are  not  within  this 
savsftgm 


Title  XXXV,    Fine.    Oi.  xu  S  8&-^L  9l&d 

39*  It  haa  been  stated  that  at  comnion  law,  and  Exceptions 
alflo  by  the  statute  e/e  modo  levandi  JlneSy  all  tliose  "»^a^<>^y^ 
who  laboured  under  certain  disabilities  at  the  time 
when  a;  fine  was  levied,  were  not  affected  by  it ;  but 
Uiey  or  their  heirs  might  avoid  it  at  any  distimce  of 
time.  This  doctrine  was  altered  by  the  statute 
4Hen.VIL  which  excepts  married  women,  unless 
they  are  parties  to  the  fine,  and  all  persons  then  being 
within  the  age  of  21  years,  in  priscni,  or  out  of  the 
realm,  or  not  of  whole  mind  at  the  time  of  the  said 
fine  levied,  not  parties  to  such  fine,  out  of  the  body 
of  the  act.  But  at  the  end  of  the  second  saving  is  the 
foQaviBig  clause  respecting  them. 

40«  **And  if  the  same  persons  at  the  time  of  such 
action,  right,  and  title  accrued,  descended,  remained, 
or  come  unto  them,  be  cogpert  de  baron^  or  within  age, 
in  prison,  or  out  of  this  land,  or  not  of  whole  mind, 
then  it  is  ordaimd,  &c.  that  their  action,  right,  and 
title  be  reserved  and  saved  to  them  and  their  heirs, 
unt^  they  com^  and  be  at  their  full  age  of  SI  years, 
ou(  of  priwn,  witbw  this  laAd,  uncovert,  and  of  whole 
mind;  sc^that  they  or  their  heirs  take  their  said  ac- 
tions, or  their  lawftd  entry,  according  to  their  right 
and  title,  *  within  five  years  next  after  that  they  come 
and  be  at  their  full  age,  out  of  prison,  within  this 
land,  uncovert,  and  of  whole  mind  ;  and  the  same 
action  pursue,  or  other  lawful  entry  take,  according 
to  law." 

il.  ''And  also  it  is  ordained,  &c.  that  all  such  per-  ' 
^ns  as  be  cwert  de  baron^  not  party  to  the  fine,  and 
every  person  being  within  the  age  of  21  years,  in  pri- 
fion,  or  out  of  this  land,  or  not  of  whole  mind,  at  the 
times  of  the  said  fines  levied  and  engrossed,  and  by 
this  said  act  afore  except,  having  any  right  or  title 
or  cause  of  action  to  any  of  the  said  lands  and  other 
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hereditaments,  that  they  or  their  heirs,  inheritable  to 
the  same,  take  their  said  actions  or  lawful  entry,* 
according  to  their  right  and  title,  within  five  years 
next  after  that  they  come  and  be  of  age  of  21*  years, 
out  of  prison,  uneovert,  within  this  land,  and  of  whole 
mind,  and  the  same  actions  sue,  or  their  lawful  entry 
take  and  pursue,  according  to  the  law ;  and  if  they 
do  not  take  their  actions  and  entry  as  is  aforesaid, 
that  they  and  every  of  them,  and  their  heirs,  and  the 
heirs  of  every  of  them,  be  concluded  by  the  ^d  fines 
for  Qver,  in  like  form  as  they  be  that  be.  parties  or 
privies  to  the  said  fines." 

42.  In  consequence  of  these  two  clauses;  all  those 
who  labour  under  any  of  the  disabilities  therein  Rei- 
fied, either  at  the  time  when  a  fine  is  levied,  or  when 
a  right  to  lands,  whereof  a  fine  has  been  levied,  first 
accrues  to  them,  are  allowed  five  years  from  the 
removal  of  their  disabilities  to  make  their  claim. 
Plowd.  366.  4S.  Although  the  stat.  4  Hen.  VII.  allows  infants 
1  Leon.  215.  g^^  y^^^^  ^^^^  ^^y  j^^^  attained  their  full  age  to 

make  their  claim ;  yet  an  infant  may,  if  he  pleases; 
make  his  claim  before  he  attains  his  full  age.     ^ 
Plowd. 366.        4,4,  In. the  case  of  Stowell  v.  Zouch;  BroWn  ana 

Saunders  said,  that  if  an  infant  be  in  his  mollier's  womb* 
when  a  fine  is  levied,  such  infant  will  be  allowed  five 
years  from  the  time  he  attains  his  age  of  21  years  to 
make  his  claim  ;  for  though  he  is  not  comprehended 
within  the  letter  of  the  act,  which  only  mentions  in-^ 
fants  under  the  age  of  21  years,  aUd  therefore  does  not 
extend  to  those  who  are  mnbom,  yet  they  are  within 
the  intention  of  the  act,  and  will  be  aided  by  the 
exception. 
Plowd.  375.  45.  It  was  agreed  by  the  counsel  in  the  same  case, 
2  Atk."6i4.    that  if  a  person  labours  under  several  disabilities  at 

the  same  time,  as  if  a  woman  is  covert,  under  age,  of 
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insane  mind^  and  in  .prison^-  at  the  time  when  a  fine  is 
levied,  or  when  a  right  to  lands,  whereof  a  fine  has 
been  levied,  accrues  to  her,  and  one  or  more  of  those 
dis£d)ilities  are  removed,  stUl  the  .five years  given. by  ' 
the  statute  will  not  commence,  till  aflerall  her  disa- 
bilities  are  entirely  removed. 

•    46.  It  is  stated  by  Plowden,  in  his  report  of  the  Plowd.  366. 
same  case,  that  it  was  affirmed  by  many,  of  the  Judges 
and  denied  by  none  of  them,  that  he  heard,  that  al- 
though the  persons  comprised  in  the  exception  were    ^ 
not  under  such  defects. or  impediments  at  the  time  of 
he  fine  levied,  but  became  so  against  their  will,  afler 
the  fine  levied,  and  before  the  last  proclamation,  and 
were  in  such  degree  at  the  time  of  the  last  proclama- 
tion, they  should  not  be  bound  to  five  years  next  afler 
the  last  proclamatioui  but  should  have  five  years  next 
after  their  impediments  removed. 

'  47.  It  was  also  said  in  the  same  case  by  Brown  ai^d  Idem. 
Sauaders,  that  if  a  stranger  to  a  fine,  who  is  of  sound 
mind,  becomes  non  sane^  or  is  imprisoned,  the. third 
year  afler  the  proclamations  made,  and  so  continues 
till  the  five  years  are  expired,  and  afterwards  becomes 
of  sound  mind,  or  is  out  of  prison,  he  shall  not  be 
<^ocluded  by  the  fine :  for  laches  in  prosecuting  his 
nght  cannot  be  imputed  to  him  who  wants  liber^  or 
memory ;  and'  therefore  such  person  is  not  compre- 
hended in  the  intent  of  the  statute.  But  in  this  case, 
if  a  stranger  to  the  fine,  in  the  third  year,  had  gone 
beyond  sea,  or  had  taken  a  husband,  and  so  had  con- 
tinued, till  the  five  years  were  passed,  there  he  should 
be  bound  %-  for  the  going  beyond  sea,  or  taking  hus« 
faB&u]|  are  voluntary  acts ;  btit  insanity  or  imprison- 
moit  are  involuntary.    In  a  *  subsequent  page  it  is  Id.  375. 
however  said,  that  if  the  persons  whose  impediments 
^i«  once  removed  \  within  a  month  after,  fall  intp 
Voi^V.   .  B 
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any  impefiineiits  again,  and  ccvidnoe  sai  all  tbe  fere 
years ;  the  five  years  before  commeAced  ghall  proceed, 
and  non<rlaim  wit^ n  the  same  five  years  shaU  bind  llie 
party  and  bis  heirs. 

48.  It  has  been  settled  in  fbe  following  modem  case, 
in  conformity  to  the  opinion  of  Howden,  that  when 
once  Ibe  five  years,  allowed  to  persons  labouring  under 
disabilities  to  avoid  a  fine,  b^n,  the  time  cmttnues 
to  run,  notwithstanding  any  subsequent  disability. 
Doe  V.  Jones,     49*  In  a  special  verdict  it  was  found,  that «  TiJiiky 

30or"  *®™^  I77*f  *  fine  was  levied  of  the  premises  in  ques- 
tion, and  the  last  proclamation  was  made  m  Easter 
term  1776«  That  the  lessor  of  the  plainttfi^,  when  the 
fine  was  levied  and  proclaimed,  was  an  infant ;  but 
attained  the  age  of  £1  in  Februaiy  1784.  That  he 
^was  then  at  lai^  in  England,  and  continued  so  to  be 
till  the  following  December,  when  he  was  imprisoned 
for  debt,  and  detamed  in  prison  c6ntinually  till  Sep- 
tember 17899  when  he  made  an  actual  entry  on  die 
lands. 

■ 

The  question  was,  whether  the  Iossot  of  the  plaintiff 
was  barred  by  his  non-claim,  durii^  the  five  yeacs 
which  elapsed  immediately  after  he  attained  his  foil 
age.  It  was  contended  on  his  behalf,  that  no  express 
adjudication  had  ever  been  made  on  this  point,  and 
therefore  the  Court  was  at  liberty  to  put  such  a  con- 
struction on  the  statute,  as  would  best  answer  the 
intention  of  the  legislature  ;  and  consider  whethei; 
after  the  first  disability  was  removed,  a  secdnd  disa- 
bility arising  should  stop  the  progress  of  the  fine 
during  its  continuance ;  in  other  words,  whether  the 
legislature  did  not  intend  that  the  parties  inehided  in 
the  exception  should  have  five  years,  dear  from  every 
disability  there  mentioned,  to  prosecute  tiieir  chum. 
That  tliis  question  was  touched  upon  in  StoweH  v. 
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Zooc^;  but  as  <diere  were  coalxadictory  dicta  there  1^ 
the  Jucigefi,  the  question  still  remained  midecided* 
In  introducing  tliese  exceptions,  the  legislature  cec- 
tainly  intended  that  the  parties  labouring  under  the 
disidiitities  aa^itioned,  should  have  the  full  benefit  of 
the  indulgence  given  them.  Every  reason  which 
operated  for  the  exception  in  the  first  instance,  was 
equally  urgent  as  to  any  subsequent  disability.  The 
act  was  intended  to  aUow  all  such  persons  five  years, 
clear  from  any.  of  the  disabilities  mentioned;  the  words 
impKed  as  much  \  aod  as  the  act  was  restrictive  of 
the  right  which  such  persons  had  before,  it  ought  to 
be  construed  literally  and  strictly. 

On  behalf  of  the  defendant  it  was  argued,  that  the 
exception  operated  only. on  condition  that  the  party 
prosecuted  his  right  within  five  years  afler  thedisabi^ 
lity  was  remov^ ;  here  the  disability  of  infancy  was 
removed  in  February  17S^  and  the  lessor  of  the 
phintiff  mAde  no  entry  to  avoid  the  fine  till  Septem- 
ber 1789.  The  five  years  began  the  instant  he  was 
of  age,  JHftd  continued  to  run  notwithstanding  tiie 
subsequent  imprisonment  That  when  the  disability 
was  removed,  the  time  began  and. continued  to  run, 
was  dear  'from  the  opinion  <s£  the  majority  of  the 
Judges  in  Stowell  v.  Zoudu 

Lord  Kenyon  said,  he  never  heard  it  doubted,  tiU 
the  discussion  of  this  case,  whetha*,  when  any  of  the 
statutes  of  iimitati<nu  had  begun  to  run,  a  subsequent 
disahUity  would  stop  their  running.  If  the  disability 
^  would  have  auch  an  operation  on  the  construction  of 
'Me pf  ^se statutes,  it  would  alsoon  the  others.  He 
was  very  deariy  of  opinion,  on  the  words  of  the  statute 
^ftM,  on  tlie  4mifQrm  construction  of  all  the  statutes 
of  Imitations^  down  i»  that  pioment,  and  on  the 
S^nenfly  nceived  (^pinion  of  the  profession  on  the 
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sobject,  that  this  question  ought  not  to  be  disturbed. 
It  would  be  mischievous  to  refine  and  to  make  nice 
distinctions  between  the  cases  of  voluntary  and  in- 
voluntary disabilities ;  but  in  both  cases,  when  the 
disabifity  was  once  removed,  the  time  begins  to 
run, 

Mr.  Just.  Ashiirst  and  Mr.  Just.  Grpse  concurred, 
and  judgment  was  given  for  the  defendant. 

50.  The  privileges  of  infancy,  coverture,  &c.  are 
only  given  to  those  to  whom  a  right  first  accrues, 
and  in  whom  it  first  attaches ;  for  if  a  person  to 
whom  a  right  first  accrues,  and  who  is  not  under 
any  disability,  dies  before  the  expiration  of  the  five 
years  allowed  him  by  the  statute  to  make  his  claim, 
and  such  right  descends  upon  his  son  or  heir  at  law, 
who  is  then  under  age,  or  labouring,  under  any  of 
the  other  disabilities  mentioned  in  the  statute,  still 
such  son  or  heir  must  m^e  his  claim  before  the  five 
years  are  expired,  which  commenced  in  the  lifetime 
of  his  ancestor,  otherwise  he  will  be  for  ever  barred ; 
i>ecause  the  right  did  not  first  accrue  to  him,  but  to 
a  person  who  was  not  under  any  disability. 
Stowell  V.  ^1*  John  Stowell  being  seised  in  fee,  was  disseised 

v\^^A\f%fi    "^^y  John  Zoiich,  who  levied  a  fine  with  proclamations. 
Jenk.  Cent.    Three  years  after  the  fine  was  levied  John  Stowell 
6.  Case  74.    .Jied,  Without  having  made  any  entry  or  claim  to  avoid 
i;he  fine,  leaving  his  grandson  and  heir  at  law,  Thomas 
^  Stowell,  the  demandant,  an  infant  of  the  age  of  six 
years,  who  made  no  claim  during  his  minority,  but 
entered  on  the  lands  within  one  year  after  he  had 
attained  his  full  age.    It  was.  determined  by  a  great 
majority  of  aU  the  Judges  in  the  Exchequer  Chamber^ 
aft;er  many  solemn  arguments,     1\  That  Thomas 
Stowell  being  a  stranger  to  the  fine  was  dearly  barred 
by  the  body  of  the  act,  unless  he  would  take  ad- 
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vantage  of  the  exception  in  favour,  of  infants,  &c. ; 
and  that  he  was  not  within  the  exception,  because  it 
odjr  extends  to  such  infants,  &c.  to  whom  a  right 
accrues  at  the  time  when  a  fine  is  levied :.  whereas, 
in  the  present  case,  no  right  accrued  to  Thomas 
Stowell  at  the  time  when  the  fine  was  levied,  his 
^andfather  being  then  living.  9^.  That  Thoinas 
StoweH  was  originally  within  the  first  saving  of  the 
statute,  as  heir  to  his  grandfather,  to  whom  the  right 
first  accrued,  being  included  in  the  words,  *<  saving 
to  eveiy  person  and  persons  and  to  their  heirs ;"  but 
not  having  pursued  his  remedy  within  the  time  pre- 
scribed, he  could  not  now  take  any  advantage  of  the 
first  saving :  and  with  respect  to  his  infancy  at  the 
time  of  his  grandfather's  death,  it  could  be  of  no 
service  to  him,  because  the  statute  only  gives  the 
privilege  of  infancy  to  those  to  whom  a  right  first 
accmes ;  but  where  a  right  first  accrues  to  a  stranger 
who  is  of  full  age,  and  the  five  years  begin  to  run,  if 
such  stranger  dies  before  the  expiration  of  the  five 
years,  leaving  his  heir  under  age,  the  heir  can  have 
no  privil^e  of  infancy,  but  must  make  his  claim  • 
before  the  expiration  of  the  five  years  which 
began  to  run  in  the  time  of  his  ancestor.  3^  That 
Hiomas  Stowell  was  not  within  the  second  saving, 
^ch  preserves  to  all  other  persons  sucK  right,  title, 
&c.  as  shall  ^t  grow,  remain,  or  descend  to  thenl 
after  the  said  fine  engrossed,  for  several  reasons*: 
W  Because  in  consequence  of  the  words  other 
ptrsims,  this  saving  only  extends  to  those  who  are 
not  comprised  in  the  first ;  and  it  was  not  the  inten- 
tion of  the  act  to  aid  those  persons  in  the  second  ' 
savmg,  who  are  comprehended  in  the  first.  2^.  The 
words,  first  grow,  remain,  or  descend,  only  extend  to 
the  person  in  whom  the  right  first  attaches  after  a  fine 
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is  levied ;  whereas  no  new  right  accrued  to  Thomas 
Stowdl  after  the  fine  was  levied,  his  only  title  b^ing 
as  heir  to  his  grandfather,  in  whom  the  rig)it 
attached  when  the  fine  was  levied. 

■ 

Case  of  gj^  Where  a  person  to  whom  a  right  accrued  tb 

dying  under   lattds,  of  wfajch  a  fine  had  been  levied,  laboured 
HtU»  ^'^^*'  under  4hy  of  the  disabilities  specified  and  excepted 

in  the  statute  4  Hen.  VII.  and  died  befoore  his  dia^ 

abilities  were  removed ;  it  Vf^  formecly  a  doubtfid 

point  whether  the  heir  of  such  a  person  waa  obliged 

to  make  his  claim  within  five  years  after  the  death 

of  his  ancestor,  or  was  allowed  an  indefinite  period 

of  time  for  that  pupose* 

2  Inst.  519.        ss.  This  doubt  arose  £rom  a  difference  of  opinion 

219*  between  Lord  Coke  and  Anderson.     Lord  Coke»  in 

^^^n-  211.  his  report  of  tihie  case  of  Sunie  v.  Howes,  states, 

Ant  Thoma&r  Cotton  being  t^iiant  in  tail  of  a  moiety 
of  certain  lands,  and  tenant  for  life  o£  the  other 
•moiety,  with  tCTtiainder  to  William  Cotton  his.  eldest 
son  in  tail»  William  Cotton  went  to  Antwerp, 
Thomas  Cotton  levied  a  fine  with  proclamatioiis  of 
all  the  lands,  and  William  Cotton  died  soon  after  at 
Antwerp,  without  having  ever  returned  to  £ng;laiidb 
leaving  a  son  named  William  under  age,  who  entered 
ca  the  lands* 

It  was  ac^udged,  that  as  to  the  moiety  whereof 
Thomas  Cotton  was  tenaht  in  tail,  Wilham  the  son  of 
William  was  barred  by  the  statute  4f  Hen.  VH. ;  but 
88  to  the  other  moiety,  whereof  Thomas  Cotton  was 
only  tenant  for  life,  the  entry  of  WiUiam  the  grand- 
son was  lawfol,  and  avoided  the  fine  i  for  though 
William  the  son  could  not  take  advantage  of  the 
dause  which  saves  the  right  of  those  who  are  beyond 
aea,  provided  they  made^  their  elaim  within  five  years 
after  their  return,  because  William  the  fBibM  never 
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did  return ;  yet  M  persons  who  are  out  of  tte  reakn 
at  the  time  when  a  fine  h  levied^  haviag  a  prea^ftt 
righty  are  excepted  oat  oi  the  body  of  the  act, 
which  makes  the  bar ;  therefore,  where  a  person  was 
beyond  sea  at  the  time  when  a  fine  was  levied^  Mtd 
iK^ver  returned^  he  wm  withia  the  exception  made  in 
the  body  of  the  act»  md  his  heirs  migbt  make  tbdr 
ebim  at  anir  distance  of  time. 

m 

That  it  was  the  saone  where  an  infant,  not  beiaf  a 
pnty  to  s  finev  and  having  a  present  light^  died 
durarg  his  iafkoey^  his  hatrst  might  make  tfaeii  cUm 
at  aoy  ^stance  of  time.  That  the  same  dectritte 
tMk  place  with  reqwct  to  a  maa  non  compos^  yfh^ 
died  in  that  situation ;  ot  a  maa  in  prison,  who  died 
before  he  had  recovered  bis  liberty ;  or  e  matried 
wnmn,  wlio  died  in  the  Hfttirae  of  hei  husband 
tat  all  these  were  wftfam  the  reason  adjui^|;ed^  of  ar 
pemon  who  wa&  out  of  the  realm  and  never  reu 
tunied* 

The  sane  doctrine  appeioa  to  have*  been  laid  down  4  Rep«  125  6. 
by  LeMk  Coke^  in  his  r^oit  q£  Beverley's  case« 

34f.  iuf  Leonard^  repeet  of  Cottonfs  ease  it  is  said^  i  Leo^,  211. 
the  Court  heU,  tiiat  as^  t&  the  moiety  whereof  Thomas 
Cetton  wae  tenant  for  li&^  the  fine  wasr  no  bac»  but 
dot  WiUkm^  die  gmndaea  might  enter  at.  ai^  tnoe 
within  five  years  after  he  attained  his  &1L  age ;  tbx 
Waiiam  his  father  wia&  not  bound  t^  tiur  statute 
4  Htm.  VIl.,  becaose  he  was  beyond  sea- at  timrtime 
whea  the  fine  was  leeod,  and  nevet  nstomed;;  but 
that  bgr  the  equity  of  die  statute,  his  issue  should  be 
allowed  iee  yeam  to^  make  his  chum,  fromithe  time 
he  attainedhiff  full'  age*.  And  Anderson,  Ch%  Juab  ie 
mpeeUgdl  to^  hasve  said;  that  although  William,  the 
ftther  died  beyond  sea^  yet  if  his  son  did  not  mafar 
his  claiin  within  five  yeam  after  the  death  d 
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father,  being  of  full  age,  and  without  impediment, 
he  should  be  for  ever  barred.  ; 

55.  The  doctrine  here  laid  down  by  Lord  Ander- 
son has  been  c<Hifirmed  by  the  following  determina- 
tion. •  ••  . 
Billon  V.  5Q.  William  Nan  ton  died  seised  in  fee  simple  of 

T  * 

2  KL^Black.    ^^^  lands  in  question,  in  17^8>  leaving  Mary  Dillon, 
Rq>.  584.      mother  of  the  plaintifl^  his  heir  at  law ;  upon  the 

death  of  William  Nanton,  one  Leman  entered  into 
the  said  lands,  and  became  tortiously  seised  thereof, 
atid  being  so  seised,  in  Hilary  term,  1765,  levied  a 
fine  sur  cogmzance  de  droit  come  ceo,  Sfc.  of  the  said 
lands;  whereupon tproclamations  were  duly  had;  the 
said  Mary  Dillon  being  under  coverture  at  the  time 
of  levying  such  fine.  On  the  20th  Februaiy.  1765, 
the  said  Mary  Dillon  died  under  coverture,  leaving 
the  plaintiff,  then  of  the  age  of  21  years,  of  sound 
mind,  out  of  prison,  and  within,  this  realm^  her  son 
and  heir.  No  entry  or  claim  was  made  on  or  to  the 
said  lands  by  or  on  behalf  of  the  said  Mary  Dillon 
in  her  lifetime,  nor'at.any  time  after,  by  her  husband* 
nor  by  the  plaintiff;  until  the  year  1787,  when  the 
plaintiff  made  an  entry  to  avoid  the  said  fine ;  and 
the  question  waS|  whether,  on  the  above  case^  the 
plaintiff  was  barred  by  the  said  fine  from  recovering 
the,  said  lands.  :.  . 

V  _____ 

:  This  case  having  been  sent  by  the  Court  of  Chan- 
cery, to  the  Court  of  Common  Pleas,  for  the  opinion 
of  that  Court,  and  having  been  twice  argued  there. 
Lord  Ch.  Justice  Eyre  declared  shortly  the  opinion 
of  the  Court,  "  that  the  exception  in  the  first  branch 
of  the  statute  4  H^m  VII.,  and  the. proviso  at  the 
end  of  it,  were  to  bie-  taken  together ;  that  being  so 
takeo^  theyi  did  net-amount  so  much  to.  an  exception 
as  a  saving,  the  truei^^meaning  of  which  was,!  that  the 
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rights  of  those  persons  who  were ,  under  disabilities, 
and  of  their  heirs,  were  saved  as  long  ^s  the  disabi- 
lities continued,  and  five  years  after,  but  no  longer ; 
therefore,  that  the  heir,  not  being  himself  disabled, 
was  barred,  unless  he  pursued  his  right  within  the 
five  years  ^ter  it  accrued  by  the  death  of  his  an- 
cestor, dying  under  a  disability  ;  and  consequently 
that  the  plaintiff,  in  this  case,  was  prevented  by  the 
fine  from  recovering  the  lands  in  question.'*  And 
to  this  effect  was  the  certificate  sent  to  the  Court  of 

ft 

Chancery. 
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ieote  or  Gron^ 

5.  iSomettmetoff  a  Cofi/&inatt(m. 

7.  It  an  Eitoppel  on  Record* 

9.  Let$  m  the  Reoenkm^  and 
maket  U  UabU  io  Incum- 
brancei, 
11.  DiveiU  Remainders  and  Re- 
versions expectant  on  <i» 
Estate  for  Life. 


16.  Bucantimee  an  Sstatetmip 
and  dwests  theBemamders 
and  Reoerswh* 

26.  Is  a  Recoeaitkn  of  a  prior 

Devise.  * 

27.  Creates  a  Forfeiture  m  soma 

Cases. 

37.  J  Fine  sur  Done,  Grant,  and 

Render,  gk>es  a  newEstnie. 

38.  Jnd  alters  the  Descent. 


Section  1. 

Sometimes  fT^HE  effect  and  operation  of  a  fine  frequently 
mwrates  as  a  X  depends  on  the  particular  situation  of  the  cog- 
Grant.  nizor  or  cognizee,  respecting  the  property  of  which 

it  is  levied.     Thus  if  one  joint  tenant  levies  a  fine 
to  his  companion,  it  will  operate  by  way  of  release. 
Tit.  18 .0.2.       £•  In  the  case  of  Eustace  v.  Scawen,  which  has 
t  ^'  been  already  stated,  the  Court  held  that  the  fine 

should  enure  by  way  of  release. 
1  Inst.  200  6,      S.  But  if  one  coparcener  in  tail  levies  a  fine  to 

another,  sur  cognizance  de  droit,  Sgc.  it  does  not  enure 
by  way  of  release,  but  by  way  of  grant  j  and  it  will 
be  a  discontinuance  and  alteration  of  the  estate, 
without  execution;  because  one  coparcener  may 
enfeoff  another,  and  a  fine  has  the  same  effect,  in  this 
case,  as  a  feoffment 


71.   1. 
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4.  Althoi]^k  ^  fine  may  be  void  aa  to  strangers,  on  Rowe  v. 
account  f3£  Ae  want  of  a  freehold  estate  in  (»ie  or  ^,  14, '       ' 
other  of  the  parties,  yet  it  may  operate  as  a  gxant  of 

an  estate  in  remainder  or  reversion  by  die  cognizes 
to  die  eognizor. 

5.  A  fine  may  also  operate  as  a  eonfinnation.  oi  Sometimes  as 
a  former  estate,  which  was  before  defeaaifak.    Thus»  tion 


if  a  tenant  in  tail  bargains  and  sells  his  estate  tail  in  .Seymour's 
foe,  and  then  levies  a  fine  to  the  bargainee^  the  fine        '  ^° 
win  operate  as  a  confirmation  of  the  estate  which 
passed  by  the  bargain  and  sale.    iSt»  if  a  tenant  in 
ta3  execntes  a  lease  not  warranted  by  the  statute  Ion  v.  Bull, 
ac  Hen.  VIII.  c.  2S.  i»akea  a  mortgiage,  ctmfissses  a  %^^  '  ^^' 
judgment,    or  incumbers  his  estate  m  any  qthes 
manner,  and  afterwards  levies,  a  fioie,  it  will  operate 
as  a  confirmation  of  all  hia  prior  chaiges  and  incum- 
brances^ 

6.  In  the  same  masuaer,  where  a  tenant  for  lifo,  Holbeach  v. 

T  .  1  .J.  •     ^  n    •   •     • , ».,  .     Sambeachy 

and  the  remaincter-man  m  tail,  jam  m  grxntmi^  a  rent^  winch,  102. 
charge  in  fee  ont  of  the  land,,  and  afterwards  join  in 
levying  a  fine  to  another  peraoQ^  the  rent,  which  wat 
before  determinable,  will  be  confirmed  by  the  fine. 

7*  A  .fine  being  a  judgme&l  obtained  by  eottaeot,  l^  an  Estop. 
in  a  fictitious  suit,  and  recorded  »  a  comt  of  juskiGi^  ^J|^^^     ~ 
aU  those  who  are  parties  ta  it^  and  tlnir  hein^  ase 
for  ever  ccmchided  fooBa  averring  or  provm^  any 
tirag  s^p3dn9t  it ;  and  therdore  it  opcsates^  aa  to  dien^ 
aa  an  estoppel  on  record*     Thnsi^  akbougfa  a  fine 
levied  by  persons  who  have  m  estate  of  frecMd  m  Tou^.  14. 
Ae  lands,  is  void  as  to  strangers^  yet  it  will  ofwrala 
aa  an  estoppel  against  aU  tke  parties  to  it    So»  if  two 
persons  are  seised  in  fee,  and  a  aliangcr  lofYias  aJne 
to  them,  and  to  the  heirs  of  one  of  thtfls^  thtt  oAar 
wiU  be  thereby  estopped  feaai  claiming  aay  Aing 
flioce  llian  an  estate  for  lifo  in  di»  laads. 
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lit.  16. c.  8.  v8.  A  contingent  remainder  may  be  bofred.by  si 
idwnds^Id  ^°®>  wfcich  will  operate  as  an  estoppel,  so  as  to  bind 
i  10.  the  interest  that   may  afterwards    accrue  by  the 

contingency. 
L«to  in  the        g.  The  operation  of  a  fine  levied  by  a  tenant  m 
mnd  makes  it  tail,  who  has  the  immediate  reversion  in  fee  in  himself, 
liable  to  In-    jj^g  h%exi  already  stated :  in  such  a  case  the  reversion 

cumbrances. 

ante,  c.  9.      becomes  liable  to  the  incumbrances  of  all  those  who 

4 

^  ^^'  were  entitled  to  it }  so  that  if  a  tenant  in  tail,  with 

Sperling  t.  the  immediate  reversion  in  fee  in  himsdf,  makes  a 
7V^.\^7.    1^^>^>  acknowledges  a  judgment,  or  incumbers  his 

estate  in  any  other  manner,  and  afterwards  levies  a 

fine,  it  will  let  in  the  reversion,  and  make  it  liable  to 

ail  those  incumbrances. 

^y"f*^iJJ-        10.  In  the  same  manner,  where  a  person  is  tenant 

17.  i  30.       for  life,  remainder  to  his  first  and  other  sons  in  tail, 

with  the  reversion  in  fee  in  himself,  and  becomes 

indebted  by  bond,  or  incumbers  the  estate  in  any 

other  manner  j  if,  after  the  death  of  such  a  tenant  for 

life,  his  son  levies  a  fine,  it  will  let  in  the  reversion  in 

fee,  and  make  it  liable  to  his  father's  incumbrances.  \ 

Divesu  Re-        n.  Where  a  fine  is  levied  by  a  tenant  for  life>  it 

Reversions     operates  SO  as  to  divest  and  displace  the  estates  in 

expecunt  on  remainder,  and  also  the  reversion.    Thus,  if  A.  is 

Life.  tenant  for  life,  remainder  to  B.  in  tail,  reversion  to 

327  f  ^^^  *  ^*  ^  ^^^  *  ®"  ^^^  ^*  ^^®  immediate  fixed  and  vested 
Hard.  401, 2.  rights  of  ftiture  enjoyment ;  that  is,  estates  mprcBsentu 
Tk.  16.  c.  1.  though,  only  to  take  efiect  in  possession  and  pernancy 

of  profits  at  a  future  period.  Now,  if  A.  levies  a  fine 
of  his  life  estate,  it  will  divest  that  right  of  future 
enjoyment,  leaving  only  in  B.  and  C.  aright  of  entry, 
which  they  must  exercise,  in  order  to  revest  themselves 
in  their  former  estates, 
ani^.  cU.        x2.  One  of  the  questions  in  the.caseof  Goodright 

V.  Forrest^  * wasy  whether  the.  fine  levied. by  Philip 
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» 

Browne  divested  the  estate  of  Thomas  Burton  the 
reversioner  ? 

Lord  Ellenborough  delivered  the  judgment,  of  the 
Court  He  said,  they  were  all  of  opinion  that  the 
fine  divested'  the  estate  of  Thomas  Burton ;  and  that 
the  answer  of  Mr*. Serjeant  Williams,  viz.  **  That  a 
remainder-man  was  not  bound,  since  the  stat.  4  Hen. 
VIL  to  look  to  his  estate,  till  the  determinatioh  of 
the  preceding  estates,"  was  not  satis&ctory ;  for 
though  that  statute  prevented  the  laches  of  antecedent 
remainder-men  from  prejudicing  those  who  followed, 
as  it  did  before  the  statute  of  non-claim,  34  £dw.  III.  ante,  &  8. 
yet  it  had  not  preserved  the  right  of  the  subsequent  * 
remainder-men,  by  at  all  altering  the.  immediate 
tfkct  of  the  fine  upon  the  remainders ;  but  by  giving 
sll  the  remainder-men  rights  of  entry,  within  five 
years  after  their  respective  titles  should  accrue,  and 
thereby  preventing  their  rights  from  depending  on 
the  conduct  of  the  person  whose  right  of  entry  accrued 
uiunediately  oathe  forfeitm-e.  And  their  opinion  was, 
^t  the  efiect  of  PhQip  Browne's  fine  was  to  divest  the 
^tate  in  reversion  of  Thomas  Burton,  leaving  in  him 
only  such  right  of  entry  as  the  forfeiture  incurred  by 
i^^n  of  the  fine  authorized  him  then  to  exercise ; 
And  if  that  should  not  be  thereupon  presently  exercised 
by  him,  leaving  in  him  a  future  right  of  entry,  to  be 
Zeroised  within  five  years  afler  the  determinatfon  of 
^  estates,  for  life,  and  of  the  remainder  of  the  term 
of  forty  years. 
IS. .  It  was  resolved  in  Margaret  Podger's  case,  that  9  Rep«  106  6. 

tf  tenant  for.  life  accepts  a  fine  from  a  stranger,  it  does      ®°^'257,8. 

^  divest  the  estate  of  him  in  reversion  or  remainder. 
14.  It  was^also  held  in  a  modem  case,  that  where 

a  tenant  for  life  levied  a  fine,  and  afierwards  devised 

^  premiaesv  and   died  seised,  the  entry  and  con* 
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tinuing  possesstaa  of  the  devisee,  was  no  dissmin 
of  the  reversioner. 
\riUiamv.         15.  AnBeEvansbeiiuT  tenant  for  life  cf the  pifmises 

12  Bast/ 141.  in  question,  levied  a  fine  theredf  in  1792»  and  died 
in  1808,  having  previously  made  her  will,  by  which 
she  devised  them  to  the  defendant  Thomas,  who  upon 
hw  death  took  possession  of  the  same,  uadet  the  will, 
and  so  ccmtinoed  in  possession  till  the  time  of  banging 
the  action. 

It  was  contended,  in  bar  to  the  ejectment^  that  the 
fine  was  a  foifeiture  of  the  estate  for  life,  and  that 
the  entry  and  possession  of  tiie  devisee  amounted  to 
a  disseisin,  otherwise  there  could  be  no  disseisin 
committed  in  the  present  times. 

Lord  EUenborough  said,   that  no  act  had  been 
done  by  the  defendant  to  make  a  disseisin.     The 
lessor  of  the  plaintiff  never  was  in  possession,  and 
th^isfepe  could  not  bedisseisedor  put  out  of  possession. 
It  did  not  ev^i  appear  tiiat  the  defendant  was  cognizant 
of  the  claim  of  the  lessor.    Disseisin  was  fonneUy  a 
notofious  act,  when  the  disseipor  put  himself  in  the 
place  of  tiie  disseisee,  as  tenant  of  the  ireehold^  and 
performed  the  acts  ^  the  frediolder,  and  appeared  in 
that  character  in  the  lord'scourt.    But  no  act  of  no* 
toriety  was  stated  to  have  been  done  by  the  defendant, 
as  dakning  to  put  himself  in  the  place  cf  the  lightfid 
fi'eeholder.    It  would  be  carrying  die  doctrine  of  dis- 
seisin Airthertlum  any  otlier  case  had  done,  to  say  that 
the  mere  taking  of  the  rents  and  profits,  as  devisee  of 
the  land,  was  a  dissenin,  without  meaning  to  do  thia  ad- 
vmsely  to  the  party  entitled ;  for  it  did  not  evenap- 
pear  that  when  he  entered  he  knewof  thelessoar's  daim. 
Judgment  wm  giv^en  for  the  plaintiS 
Discontinues      16.  It  has  been  already  stated,  that  an  estate  tail 
Tail,  and  di-  ^'^V  ^  discontinued  f  and  the  nature  and  ^fecta  of 

ID 
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a  discontiiuiance  have  been  also  explained.    A  fine  ^ests  the  Re- 
is  one  of  those  assurances  by  which  an  estate  tail  may  "j«nde«and 

'^  *  Rerereiont. 

be  discontinued ;  and  the  estates  in  remainder,  as  Ttt.2.ci2.$  6. 
abo  the  reveniai.  divested  and  turned  to  a  right;  so  f/f  «•»• 
that  the  reaauttder-man  or  reversioner  is  barred  of  Lit.  §  597. 
his  entry,  and  has  only  a  r^t  erf  action  left.    Far  ^  ""^'^^^  ^• 
though  the  statute  De  donis  aays,  et  si  Jmk  super 
kujusmdi  tenementum  in  posterum  levetur^  ipso  June 
sit  nuUus ;  yet  these  words  were  only  held  to  extend 
to  the  light  of  the  issue  in  tail,  and  not  to  their 
possession. 

}7-  An  estate  tail  is  not  discontinued  unless  the  Tit.2.c.2.(8. 
remateueror  reversion  be  discontinued ;  and  therefore 
if  the  reversion  or  remainder  be  in  the  Crown,  the 
tenant  in  tail  cannot  by  fine  discontinue  his  estate. 

18.  A  fine  may  either  operate  as  a  discontinuance 
in  fee,  ar  only  for  a  particular  period,  according  to 
Uie  nature  of  the  estate  from  the  creation  of  which 
the  discontinuance  arises. 

19*  A  tenant  in  tail  levied  a  fine,  to  the  use  of  Hunt  v. 
L  S.  for  the  lifis  of  L  S.  with  warranty ;  he  afterwards  2Saik!244. 


a  fine  to  the  use  of  himself  and  his  heirs^  with 
ivarranty;  and  aft;er  that,  bargained  and  sold  to 
ttother  and  his  heirs. 
It  was  held  by  Lord  Holt  and  Just  PoweU,—* 
ist.  That  the  first  fine  made. a  discontinuance;  but 
it  waa  only  a  discontinuance  £ot  the  life  of  L  S., 
beoGuise  the  wrongftil  estate  that  Caused  the  discon- 
ttpiiaace  was  only  an  estate  ibr  his  life,  and  the 
difloontiauance  could  remain  no  longer  than  that 

8dly9  That  the  second  fine  could  not  enlaige  the 
discontinuance,  because  the  estate  raised  fay  the  fine 
letpnifd  hack  to  the  cognizor,  and  consequently  the 
warranty  which  was  annexed  to  it  was  extinguished^ 
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and  it  would  be  a  vain  thing  to  make  a  discontinuance 
for  the  sake  of  that  warranty,  which  was  destroyed  in 
its  creation. 

Sdly,  That  supposing  the  second  fine  had  been 
levied  to  R.  S.  a  stranger,  yet  during  the  life  of  the 
first  cognizee,  this  second  fine  made  no  discontinuance ; 
because  the  estate  was  turned  to  a  right  by  the  first 
fine,  and  the  second  fine  could  not  turn  it  more  to  a 
right ;  so  as  it  was  not  a  present  or  an  immediate 
discontinuance :  but  if  the  first  cognizee  died  in  the 
life  of  the  tenant  in  tail,  then  it  would  become  a 
discontinuance;  for  the  new  reversion  which  the 
tenant  in  tail  gained,  and  to  which  the  warranty  was 
annexed,  was  executed  in  possession  in  R.  S.,  and 
there  was  no  right  of  entry  or  action  in  any  body 
when  the  estate  was  executed ;  for  the  tenant  in  tail 
could  not  enter,  and  the  issue  had  no  right.  And  tiiey 
compared  it  to  Littleton,  §  620.  62S. 

SO.  Where  the  original  conveyance  of  an  estate 
tail- is  not  by  fine,  but  it  is  only  levied  as  a  confirmation 
of  some  prior  conveyance,  it  will  not  in  that  case 
operate  as  a  discontinuance  of  the  estate  tail,  or  take 
away  the  entry  of  the  remainder-man. 
Seymour's  21.  Lord  Cheney  being  tenant  in  tail,  with  re- 

gjjf*'  ^'  mainder  in  tail  to  John  Cheney,  conveyed  the  pre- 
mises by  bargain  and  sale  enrolled,  to  William  Higham 
and  his  heirs,  by  force  whereof  he  entered  and  was 
seised :  and  in  a  year  afterwards,  he  levied  a  fine  with 
proclamations  to  the  said  Higham  and  his  heirs,  with 
geneifal  warranty.  Lord  Cheney  died  without  issue ; 
upon  which  John  Cheney,  the  remainder-man  in  tail, 
entered  upon  the  premises ;  and  the  question  was, 
whether  his  entry  was  lawful  ? 

It  was  resolved,  that  the  entry  of  John  Cheney 
was  not  taken  away  by  the  fine,  because  it  did  not  dis* 
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ewtioue  the  estate  tail,  but  only  operated  as  a 
copftrmation  of*  t^e  estate  of  the  bargainee,  which 
was  originally  determinable  on  the  death  of  the 
tQlMQt  in  tail;  whereas  the  fine  confii:med  it,  as  long 
^  tbe  teo^t  in  tail  had  heirs  of  his  body.  It  was 
«^reed,  that  if  the  fine  :had  been  levied  before  the 
\mpvi  -Mid  sale  was  executed,  it  would  have  dis- 
somtiaued  t|ie  estate  tail,  by  which  means  the  entry 
of .J(^n  Cheney  would  have  been  taken  away;  but 
thejcotltte  tail  not  beiqg  discontinued,  the  remainder 

m»  not  turned  to  a  right 

9^  Sujt  whore  a  fine  ^  levied  in  pursuance  of  a 
WfmmU  W  a  iprior.  conveyance  of  an  estate  taU ;  as 
wber^.a  tdiant  ki  tail  conveys  his  estate  by  lease  and 
ttktMB,  4pd  covenafits  in  th^  release  to  le\^  a  fine, 
^eh  is  dpffe  accordingly ;  in  that  case  the  lease  and 
lekase  and  fine  will  be  considered  as  one  assurance, 
md  will  therefi>re  operate  as  a  discontinuance  of  the 
•fiitatetafl* 
i^  A  pi^rsop  being  teo^&t  in  tail  male,with  remainder  x)oe  v. 
%xmM  fe^:  in  consideration  of  marriage,  conveyed  ?^Ji*^*"®?^!. 

1.  «      1  1      1  .7  11.     2  Burr.  704. 

m  etfate,  by  l^ase  avd  release,  to  trustees  and  their 
iiei)sB,i1»  seve^  useis ;  ^d  ia  the  release  he  covenanted 
cto  levy  A.  fee  to  th^e  s^pi^  U9es.  The  marriage  took 
efiect,  and  the  tenant  in  tail  levied  a  fine,  in  pursuance 
of  his  cavettant  After  w^ds  the  tenant  in  tail  died 
without  issue,  and  the  remainder*man  loade  an  actual 
eittiy  vigosBL  the  Iwds .  to  avoid  th€f  fine,  and  then 
brought-  «n  .ejectment.  The  question  was,  whether 
the  i)9nMi|i<^r-xnaii  ha4  a  ri^t  of  entry  ?  It  was 
CMtendad  that  the  ej^iUy  was  lawful,  unless  a  discon- 
tiimnce  of  the  estate  tail  could  be  proved.  That 
from  the  authority  of  Seymour's  case  the  fine  did  not 
i^pinte  M  A  discoQtmyWPce,  because  it  passed  no 
'^'QfilM>ld^  ihafMieJliild  having  bec^n  conveyed  by  the 
VoK.  V.  S 
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lease  and  release,  before  the  fine  was  levied,  which 
therefore  only  operated  Us  a  confirmation  of  the 
preceding  estate. 

The  Court  was,  however,  unanimously  of  opinion, 
that  the  lease  ^d  release  and  fine  operated  as  one 
«  assurance,  and  discontinued  the  remainder  in  fee,  by 
which  it  was  turned  to  a  right,  so  that  the  plaintiff 
had  lost  his  right  of  entry,  and  was  put  to  his  writ  of 
fbrmedon ;  because  the  operation  of  the  deeds  and 
fine  ought  not  to  be  divided  and  considered  distinctly, 
as  that  would  defeat  the  intention  of  the  parties,  and 
overturn  a  great  number  of  family  settiements.   Tliat 
the  deeds  of  lease  and  release  were  incomplete  until 
the  fine  was  levied,  and  only  operated  as  a. declaration 
of  the  uses  of  the  fine,  so  that  the  estate  tail  passed 
7)y  tiie  fine.     And  this  case  was  quite  difierent  from 
'{Seymour's;  for  in  that  case  Lord  Cheney  did  not 
levy  tiie  fine  until  a  year  after  the  bargain  and  sale 
was  enrolled;  and  it  was  expressly  found  by  the 
verdict,  that  the  bargainee  entered,  and  was  seised 
by  force  of  the  bargain  and  sale  only ;  so  that  the 
Tiaigain  and  sale  was  totally  unconnected  with  the 
fine,  nor  did  it  appear  that  any  fine  was  intended  to 
be  levied  at  the  titne  when  the  bargain  and  sale  was 
.  executed. 
Tit.2.  c.2.<5.      ^4f.  It  has  been  stated  that  there  can  be  nodiscon- 

tinuance  of  things  lying  in  grant.    So  that  if  a  tenant 

in  tail  of  a  rent,  advowson,  or  common,  levies  a  fine 

of  Buch  rent,  &c.,  there  is  no  discontinuance. 

3  Rep.  89  b.       25.  It  is  kdd  down  by  the  Judges,  in  the  Qase  of 

9  — 106  6.    Fines,  that  if  a  tenant  in  tail  accepts  a  fine  from  a 

stranger,  it  does  not  discontinue  the  estate  tail,  but 
after  his  death  tiie  issue  may  enter. 
Is  a  Revoca-      g6.  A  fine  Will  in  general  operate  as  a  remcation  of 
priorDevise.  ^  P^^^  devise  of  the  lands  whereof  the   fine  is 
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levied.    The  reason  of  which  will  be  stated  in  Title 
TkXWlll,  Deoise. 

27.  Where  a  person,  who  is  only  tenant  for  life,  Creates  a 
levies  a  fine  sur  cognizance  de  droit  come  ceo,  &c.,  it  _     ^  ^^  *" 

^  '         '        some  Cases. 

will  operate  as  a  forfeiture,  df  his  estate :   because  Tit.  3.  c.  L 

•  6  32 

it  is  an  atteinpt  to  create  a  greater  estate  than  he  can  ]  inJt.  251  h. 

lawfully  convey,  and  a  renunciation  of  the  feudal  Gilb.Ten.38, 

connexion  between  the  tenant  and  his  lord.   *  So  if  a 

tenant  for  life  accepts  a  ^ine  sUr  cognizance  de  droits  9  Rep.  106  h. 

&c.,  it  is  also  a  forfeiture  of  his  estate  for  life ;  for  it 

is  a  denial  of  tenure  upon  two  .accounts :   first,  in 

admitting  the  reversion  to  have  been  in  a  stranger 

to  convey;  and,  secondly,  in  accepting  of  it  himself, 

to  the  prejudice  of  the  person  in  reversion. 

S8.  If  A.  be  tenant  for  life,  with  remainder  to  B.  Smith  v. 
for  life,  and  A.  levies  a  fine  to  B. ;  this  is  a  forfeiture  2  ^v.  202. 
of  both  their  estates :  for  by  their  own  act  on  record  Co.  Read.  3. 
they  have  denied  the  reversion  to  be  in  the  lord ;  the 
one  by  giving,  and  the  other  by  receiving  it. 

99.  *A.  was  tenant  for  life,  remainder  for  life  to  B.,  Garrett  ▼. 
remainder  in  tail  to  C,   remainder  to  B,   in  fee.  Tit^Ab. 
B.  levied  a  fine   sur  cognizance  de  droit,  &c.  to  a  855. 
stranger.     It  was  adjudged  to  be  a  forfeiture  of  his 
estate  in  remainder  for  life  ;  so  that,  after  A.'s  death, 
Ci  might  enter,  because  the  fine  transferred  a  fee- 
simple  in  possession  by  estoppel,  against  .which  he 
could  not  aver  that  he  only  passed  an  estate  for  life 
in pra^sentif  lY^ith  a  fee  simple  expectant  op  the  death 
of  C,  without  issue ;    for  the  fine  supposed  a  prior 
gift  in  fee  simple,  which  he  could  not  lawfully  make, 
while  the  estate  for  life  of  A.  and  the  intermediate 
remainder  of  C.  in  tail,  were  subsisting. 

80*.  But  where  the  persdn  who  has  the  next  estate 
ctf  inheritance  joins  with  the  tenant  for  life  in  levying 
a  fift^  it  does  not  then  operate  as  a  forfeiture. 

S  2 
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Bredon'f  31.    A.  being  tenant  for  life,  wiA  pettainder  iA 

1  Rep.  76.     tail  to  B.,  they  both  joined  in  levying  k  fihls  sur  ifog^ 
1  Veat.  1 60.  fj^fjce  de  droit  come  wa,  &c.  ttJ  a  stranger  III  fee. 

It  was  resoh'^d,  th&t  this  was  neMher  a  dims&tb- 
tmuance  nor  a  ibrf  eitid'e,  but  fiiat  each  of  the  .parties 
to  the  fine  gave  that  V^hich  he  might  kwfuliy  di8|k>9e 
of;  and  that  the  law  would  ooMStnie  it  to  bi^  firet^ 
the  gtant  of  tiie  iperscm  4ii  nethdahder,  md,  afterwud^ 
the  grant  of  the  tenant  for  life. 

i  te  Ab  ^      ^^'   ^  ^  ttmLxA  for  Iffe  of  a  rent  or  advKiwsDii 
852.  '     '    levies  a  fine  t^f  them,  it  will  create  i  'forfeiibQit ;  for 

dliiiough  in  this  case  the  fine  passes  ti6  ihorethaa  it 
lawfully  may,  yet,  being  a  pttblic  and  solemn  rsnim*- 
ciation  of  the  estate  for  life,  in  a  cMut  of  record^  it  is 
within  the  reason  of  the  law,  and  amounts  to  4  for- 
feiture, 
^ffott  ▼.  S3.  A  fine  sur  cdncessit,  levied  by  a  tdksattt  ioit  lilb^ 

2^A^dLTb9.  ^^^  ^^^  operate  as  a  forfeiture  of  his  ei^te>  tMksame 

it  only  transfers  such  ah  interest  as  the  tenMft  ^ 
life  may  lawiidly  pass,  without  divesth^  w  diqilibding 
Ihe  estates  in  remainder  or  reversion. 

1  Inst.  25 1  b.      S4.   Although  a  fine  ster  coriuzance  <ie  dr^t,  &c. 

levied  by  a  tenant  fbr  years,  does  not  create  any  btlr^ 
TiL  8.  c.  2-    yet  it  will  operate  as  a  Yorfeiture  of  tJie  term ;  btft  % 
»fine  sur  concessit  will  not  have  this  eflfect. 

2  P.  Wnis.        35.  No  fine  levied  by  a  cestui  que  trust  fdr  life  wA 
slitk.  729     ^^  allowed  in  Chancery  to  operate  as  a  ictrfeiture,  be* 

cause  it  cannot  affect  the  subsequent  rcMainders ; 
and  therefore  such  a  fine  wiD,  in  eqtiity,  <)pei^fe,  ist 
most,  as  a  grant  of  the  intere^  bf  whidh  the  ^dinMl 
que  trust  hks  a  power  to  di^bse. 
Co.Sup.c.ii.      S6.  If  a  copyholder  levies^  froe  of  his  cOp^htM^  it 

will  6perate  as  a  forfeiture;  and  in  sucih^'case^  no 

•  •  •  •     » 

acceptance  of  rent,  or  either  act  done  by  Hie  VofA, 
will  be  available  to  liaikis  tlie  iestitte  '^gtiod.    ft  '^^ 
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homevevy  said,  in  a  modem  case,  that  this  doctrine  i&  Doev.Helier, 
too  general  y  for  unless  there  is  a  change  of  possesr  152. 
8i(Si,  the  fine  will  be  void  against  the  lord. 
97.    It  has  be^n  shown,  that  in  a  fine  sur  doae^  ^  Fine  sur 

,  ...  .  Done,  Grant, 

ffi^antj  and  render^  the  cognizee  is  but  an  mstniment,  and  Render, 
who  has  a  sefsin  only  for  ^n  instant,  which  is  not  ^^^^1^°^^ 
Mi^eient  to  entitle  his  wife  to  dower ;   yet  it  has  ante,  c.  3. 
been  adjudged,  that  this  species  of  fine  operates  as  a  ^  ^  ' 
feofiment  and.  re-enfeoffiuent,  and  therefore  gives  a 
Bew  estate* 

38,  la  consequence  ©f  this  doctrine,  if  a  person,  And  ahers 
seised  of  an  estate  ex  parte  matema^  levies  a  fine  sur 
dime,  groHtt  aad  render^  and  takes  back  an  estate  to  ^^-  ^^*  c-  ^* 
himself  and  his  heirs,  the  native  of  the  descent  is 
thereby   alteied,   and   the    estate   will    alierwards^ 
deseend  to  the  heirs  eof  parte  patemfu 

89.  I.  S.  being  seised  o£  lands  eof  parte  matemoy  ?^^^/'  ^ 
he^Mid  bis  wil^  levied  a  feie  to  I.  N.  and  I.  B.,  and  1  Show.  92. 
Aey  by  the  senne  fine  granted  and  rendered  the  same  \^^^'  f/o'!^ 
lands  to  the  use  of  the  said  I.  S.  ^id  his  wife,  and  the  Holt,  253. 
heirs  of. their  two  bodies,  remainder  to  the  right  heirs 
of  I.  S.    The  husband  and  ¥rife  died  without  issue  4 
and  the  question  was,  whether  the  remainder  de- 
scended to  the  heirs  on  the  part  of  the  mother,  or  on 
the  part  of  the  father. 

It  was  argued  on  the  one  side,  that  this  seisin  of 
the  cognizee  was  merely  fictitious ;  for  if  the  cog- 
nizee  had  a  term  for  years  in  the  land,  it  would  not 
be  merged :  that  it  was  like  the  case  of  a  surrender 
of  a  copyhold  into  the  hands  of  the  lord,  who  was 
thereby  only  a  mere  instrument :  therefore,  that  no- 
thing was  altered  by  the  fine,  but  the  estate  remained 
as  before. 

On  the  other  side  it  was  insisted,  that  the  cognizee 
could  not  render  the  estate,  unless  he  had  it  in  him  j 
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and  that  the  grant  and  render  operated  as  a  feoff- 
ment and  re-enfeoffinent. 

The  Court  held,  that  the  estate  was  once  in  the 
-  cognizee,  otherwise  he  could  not  give  it  back ;.  that 
the  grant  and  render  was  a  conveyance  at  common 
law,  and  made  the  cognizor  a  new  purchaser,  as 
much  as  a  feofiment  and  re-enfeofiment :  so  that  the 
remainder  descended  to  the  heirs  on  the  part  of  the 
father.  ^ 

40.  It  is  observable,  that  this  is  the  only  sort  of  fine 
which  gives  a  new  estate ;  for  if  a  person  seis^  ex 
parte  matema  levies  a  fine  sur  cognizance  de  droits 
&c.,  and  either  makes  no  declaration  of  the  uses  of 
it,  or  declares  it  to  be  to  the  us^  of  himself  and  his 
heirs,  the  lands  will  still  descepd  ew  parte  matema  ; 
because  it  is  the  old  use,  which,  consisting  in  trust 
and  confidence,  will  follow  the  nature  of  the  land, 
and  will  descend  as  the  land  would  have  descended, 
if  no  alteration  had  been  made ;  and  it  is  totally  im- 
material whether  the  use  be  expressly  declared  on  a 
.fine  of  that  kind,  or  permitted  to  arise  by  impli- 
cation. 


(    «63    ) 


TITLE  XXXV. 


FINE. 


CHAP.  XIII. 


What  Persons^  Estates^  and  Interests  are  not  barred 

by  a  Fine. 


1.  TheKkig. 

3.  Ecclesiastical  &rporation$, 

5.  Estates  not  divested. 

12.  Or  where  the  Possession   is 

not  adverse. 
15.  BUure  Interests: 
'22.  A  Rent,   Right  of  Way  and 

Common* 


24.  Estates  in  Dower  and  Join, 

tures. 

25.  Estates  held  Jure  Uxoris. 

26.  Estates  TaU  of  the  Gift  oj 

the  Crown  for  Services. 

27.  Reversions  in  the  Crown. 
29.  Springing  and  shifting  Uses. 

31.  Dignities. 

32.  Mortgages,  ^c. 


Section  1. 

T^OTWITHSTANDING  the  great  force  and 
^  ^  eflfect  of  a  fine,  yet  there  are  some  particular 
persons,  estates,  and  interests,  to  which  its  operation 
does  pot  extend. 

2.  By  the  common  law,  no  laches  can  be  imputed  The  King, 
to  the  King ;  and  therefore  no  delay  or  omission  on 
^  part,  in  making  a  claim,  will  bar  his  right.  From 
thence  has  arisen  the  maxim,  NuUum  tempus  oc*  i  jnst.  4i  b. 
emit  regi  ;  for  the  law  supposes  his  Majesty  to  be 
always  busied  for  the  public  good,  and  therefore  that 
he  has  not  leisure  to  assert  his  rights  within  the  time 
prescribed  for  other  persons.     It  follows,  from  this 

S  4 
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principle,  that  the  King  cannot  be  barred  by  a  fine 
to  which  he  is  not  a  party,  nor  is  the  royal  preroga- 

Tit.  31.  c.  2.  tive   in   this  instance   taken   away  by  the  statute 

*  *^'  9  Geo.  III.  c.  16. 

Ecclesiastical      3*'  Ecclesiastical  corporations,  and  in  general  all 

Corpora-       ecclesiastical  persons,  who  are  seised  in  right  of  their 

UOllS* 

churches  only,  and  have  not  an  absolute  estate  in 

their  possessions,  being  restrained  from  alienation  by 

several  statutes^  are  not  only  prohibited  from  levying 

fines,  but  cannot  even  bar  their  successors  by  their 

non-claim. 

Magdalen  4.  Thus,  in  a  case  in  13  Ja.  I.  where  a  fine  and 

u  rT^  ^?6'  ^^^  years  non-claim  was  set  up  in  bar  to  an  ej^ct- 

1  Roll.  Rep.  ment,  brought  by  the  Master  and  Fellows  of  Magclalen 

Watson,  427.  College,  one  of  the  points  was,  whether  the  Masteir 

and  Fellows  were  barred  by  the  fine  and  Bon<aclaim  : 
and  it  was^  resolved,  that  the  right  of*  the  C^Degcf 
was  not  barred;  for  the  words. of  the  ststt.  Id  ]Sliz.» 
which  prohibits  all  ecclesiastical  corporations  from 
alienation,  were„  ^^  That  all  leases,  gifts,  grants,  feofl- 
ments,  conveyances,  or  estates,  to  be  made, '  had,  or 
suffered  by  any  master  and  fellows  of  any  college, 
&c.  to  any  person  or  persons,  &c.  (except  le&aelX 
^  shall  be  utterly  void  and  of  none  ed!ect,  to  kll  intents,, 
constructions,  and  purposes/'  So  that  whett  a  find 
was  levied^  and  no  claim  was  made  for  fiv6  y6af^ 
there  was  a  conveyance  permitted  and  dufl^l^d  by 
Howlett  V.     the  master  and  fellows  of  the  college ;  and  It  Would 

aSeb? J7S.    ^^^  ^^^^  ^^  ^^  effect  to  have  prohibited  th6  ttlastet 
S.P.  and  fellows  themselves  from  making  conveyaiie6$  Df 

their  lands,  if  they  weW   allowed  to  haVe  a  pOVirer, 
by  their  permission    and    nota-claim,  to  bfti"  theft 

successors. 

*  •■  ■ 

ante,  c.  iij       A  bishop,  dean,  of  vicar,  may,  however,  1)6  hint- 
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strff  bofred  by  his  ovn  nan-cftiiin,  aa  has  been  stated 
in  8  former  cfaapter. 

5.  It  n  a  rule  of  lav,  that  no  estate  or  interest  can  'Bat^tea  not 
b*  baned  by  a  fine,  unless  it  is  divested  out  of  the  *'••""*• 
ival  ofrser,  either  before  the  fine  ia  levied,  at  by  the 
opetn^tm  of  th^fine  itself:  that  ia,  unless  the  real 

Qvner  is  pat  out  of  possession  of  such  estate  or  in- 
terest ;  and  that  while  he  continues  in  possession^  a 
fine  will  not  affect  him. 

This  doctrine  is  stated  arguendo  in  Saffjm's  case  s  Rep.  T23  &. 
in  the  ftrflowing  words :  "  No  fine  levied  with  procla- 
mations shall  bind  any  but  those  who  are  put  out  of 
{KAMSsion,  and  have  but  a  right ;  for  if  their  estate 
or  interest  be  not  divested  out  of  them,  but  remains 
in  them  as  It  was  ab  initio,  they  need  not  make  an 
entry  or  claim  to  that  which  never  was  divested." 

6.  Lord  Coke  states  the  second  resolution  in  Mar-  9 Rep.- 1 Wo. 
garet  Podger's  case  thus :  "  That  no  fine  nor  warranty 

shi^  bar  any  estate  in  possession,  reversion,  or  le- 
iHafaider,  which  is  not  divested  and  put  to  a  right ;  fyt 
he  who  has  the  estate  or  interest  in  him  cannot  be 
put  to  his  action,  entry,  or  claim,  for  be  has  that 
which  the  action,  entry,  or  claim  would  vest  ia  him 
Or  give  him.'* 

There  is  a  considerable  inaccuracy  in  this  passage, 
if  the  Words  "  divested  and  put  to  a  right"  are  imder- 
stood  conjunctively,  and  in  that  strict  technical  sense 
which  the  hiw  annexes  to  them.  The  word  "  divest" 
ttgirifies  nothing  more  than  a  mere  deprivation  of  the 
possesMon*.  But  the  vrords, "  put  to  a  right,"  have  a. 
nudi  more  extensive  signification,  as  they  mean  a  de- 


*  Sirestt  deewh're,  is  contr&ry  to  inreat;  lor  bs  inoestbr*  mgai&ea 
poueuionem  tradere,  so  imeittre  mnasa  pottawiem  auferre. 
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privation,  not  only  of  the  possession,  but  also  of  the 
right 'of  possession ;  for  where  an  estate  is  turned  to 

Tit.  29.  c,  1.  a  right,  the  owner  has  only  the  jus  proprietaUs,  or 

mere  right  of  property.  If  therefore  the  above  pas- 
sage be  taken  strictly,  it  will  appear  to  be  unsupported 
by  any  authority  j  for  though  it  may  be  necessary 
that  an  estate  be  divested,  before.it  can  be  barred 
by  a  fine  j  yet  it  is  by  no  means  necessary  that  it 
should  be  put  to  a  right. 

3nte,c.  11.        7.  Thus  in  the  case  of  Stowell  v.  Zouch,  ^hen 
;,*  Stowell  was  disseised  by  Zouch,  /his  estate  was  merely 

divested ;  that  is,  he  had  only  lost  the  actual  posses- 
sion ;  but  it  was  not  turned  to  a  right,  for  he  still 
continued  to  have  in  him  both  the  right  of  possession 
and  the  right  of  property ;  and  yet  all  the  Judges 
agreed  that  he  was  barred  by  the  fine  and  non-claim. 
8.  The  rule  of  law  therefore  clearly  is,  that  no  per- 
son can  be  barred  by  a  fine,  unless  his  estate  is  di- 
vested, or  turned  to  a  right ;  and  he  has  only  a  right 
of  entry,  or  a  right  of  action,  left  in  him ;  and  where 
an  estate  is  turned  to  a  right,  it  is  necessarily  divested, 
though  not  e  contra. 

Focus  ▼•  9*  A  person  who  was  seised  in  fee,  for  the  con- 

H^"?  42o  ^   tiiiuance  of  his  estate  in  his  name  and  family,  made 

a  lease  for  500  years  to  a  trustee,  in  trust  that  he 
himself  should  receive  the  profits  during  his  life,  and 
.that  afterwards  his  brother  should  receive  them. 
Sometime  after,  the  lessor,  being  in  possession  accord- 
ing to  the  trust,  covenanted  with  other  parties,  for 
the  same  considerations,  to  stand  seised  ot  those  lands 
.to  the  use  of  himself  for  life,  remainder  to  the  use  of 
his  brother,  &c.,  and  that  the  said  lease  and  aUJother 
estates  made  or  to  be  made  by  him  should  be  and 
enure  to  the  same  uses,  and  then  levied  a  fine  to  the 
uses  of  that  deed. 
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A  question  arose,  whether  the  term  of  500  years 
was  barred  by  the  fine  and  non-claim.  Lord  Hale  - 
observed,  that  nothing  had  been  done  whereby  the 
estate  of  the  lessee  was  divested  or  displaced ;  for 
the  lessor  continuing  in  possession,  by  permission  of 
ihe  lessee,  as  must  be  presumed,  he  was  only  tenant 
at  will  to  the  lessee,  and  therefore  his  fine  had  no 
operation. 

10.  If  a  person  who  has  made  a  lease  to  trustees, 
and  has  still  continued  in  possession,  nuikes  another 
lease  of  the  same  lands,  and  levies  a  fine  to  confirm   . 
it,  the  first  lease  will  be  divested  by  the  second,  so 
that  it  vnll  then  be  barred  by  the  fine. 

11.  The  Marquis  of  Winchester  made  a  lease  for  Freeman 
100  years,  in  trust  to  attend  the  inheritance ;  the  i VeS!  55- 
lessee  entered;,  and  then  the  Marquis  entered  and  iLer.P. i. 
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received  the  profits,  and  afterwards  made  a  lease  for 
54  years,  and  covenanted  to  levy  a  fine  to  confirm  it, 
which  he  levied  accordingly,  and  five  years  passed 
without  any  claim  by  the  first  lessee. 

It  was  adjudged  by  the  Court  of  C.  B.  and  affirmed 
by  the  Court  of  K.  B.  upon  a  writ  of  error — 1^  That 
when  the  Marquis  entered  on  the  lessee  for  100  years, 
he  became  tenant  at  will  to  him,  to  which  estate  it 
was  not  always  requisite  that  there  be  the  express 
consent  of  both  parties,  but  if  there  was  any  thing 
tantamount  it  was  sufficient,  as  here  the  trust  implied 
that  the  lessor  should  take  the  profits,  being  the  cestui 
que  trusty  which  included  at  least  an  estate  at  will. 
•  2^.  That  when  the  Marquis  made  the  lease  for 
54  years,  though  this  was  not  a  disseisin,  because  die 
reversion  was  in  the  lessor  himself,  who  made  the 
lease,  yet  by  this,  the  lease  for  100  years  .was  divested* 
iUsplaced,  and  turned  to  a  right. 
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JK  That  beiag  so  devested^,  it  vu  kAned  b]p  the 
fine  and  mm^dainu 
Or  where  the      IS.  It  ift  not  only  neeessaiy  that  a  penpn  should 
nondfmc^*  be  out  of  poaiesaion,  to  be  aftcted  by  a  fine ;  but  it 

is  abo  requisite  that  the  party  levying  the  fine  riiouUE 
have  an  adverse  po^seauon,  inconsistent  with  that 
of  the  person  to  be  barred;  so  that  if  the  possession^ 
of  the  person  who  levies  a  fine  be  consistent  with  thut 
of  a^y  other  personj^  suck  other  person  will  not  be 
a£focted  by  it»  - 
Ford  V.  Grey,      1&  Thus  it  has  been  settled  that  the  possession  ct 
I  &iU^  2^*     ^^^  ^^^^  tenant  is  the  possession  of  the  other,  so  aa» 
Tit.  3 1 .  c.  2.   to  prevent  the  efleot  of  the  statute  of  limitations  f  and 
§  ^-  thatwhcre  there  are  two  joint  t6nant9  in  fee,  if  oneof 

them  levies  a  fine  of  the  whole,  it  does  not  amount  to. 
an  ouster  of  his  companion,  but  only  severs  the  jooit 
tenancy,  though  he  is  in  of  the  old  use  i^gain. 
Tit.  19  &  20.      1^*  The  possession  of  one  coparcener,  pr  of  onsr 

tenant  incomaion,  is  the  possession  of  the  other;  noc 

does  the  bare  perc^tion  of  all  the  rents  and  profita 

by  one,  amount  to  an  ouster  of  the  ptfa/sr,  so  as  ta 

amke  him  liable  to  be  barred  by  a  fine. 

Future  16^  lo  the  ossa  of  fiituce  intcnsti^  ^ileh  as  estatea 

nteresu.       ^  Masainikc  and  peverdon,  ahhengh  the  persona 

entitled  eairnot  be  put  out  of  possession,  yet  aa  th^ 

have  vested  interests,  sueh  interest^  nsey  be  drvestedi 

ant^  c.  12.     sod  it  has  been  ahready  shpwn,  that  estates  in  resnain^ 

dcr  and  revenion  may  be  dweited,  seas  to  leave  only 
a  right  of^mtry  in  the  persons  entitled  to  <diem,  mhmt 
the  prior  estates  determine  j  in  which  case  they  may 
be  bairned  by  iine«  But  whete  estates  in  remaii|der 
and  nversioii  :as»  not  divested,  a  fine  has  no  <^>era- 
tioQ  on  them. 
Podger'8  '  16.  A  copyhold  estate  wm  gvaBted4o  Jdm  Idd- 
9  Rq>.  104.   8^^9  ^^  ^^  ^^  Elizabeth  his  daughterst  for  three 


lives.  The  lord  of  the  maiM^^  by  deed  indented  and 
enrolled,  bargained  and  sold  the  lands  to  John  Forger 
in  fee,  who  having  thus  aoquived  the  freehold^  levied 
a  fine  thereof  with  proclamations^  and  died  two  years 
after;  whereupon  the  estate  <lescended  to  his  son 
Mammduke.  Ten  yters  afi;er  the  death  of  John 
Podger,  £li2»bfe>th  Podger  (entered ;  and  it  was  ad- 
judged that  her  entry  was  lawfUi,  for  her  estate  in 
remainder  liot  being  divedted^  the  fine  had  no  e&ct 
on  it 

17-  fo^Safiyn's  case  it  was  Agreed,  that  although  a  n^ecii. 
term  for  years  might  be  barred  by  a  fine,  if  the  lessee 
♦ere  or  tn^ht  have  been  in  possession,  yet  that  so  5  Rep.  1246. 
iMigas  a  lessee  for  years  had  only  an  mteresse  termini^ 
or 'ftitvre  right,  he  w^m  toot  affeoted  by  ar  fine,  ^ut 
irben  ^his  tenn  cdtnmefnded,  and  he  acquired  a  rjght 
to  ent^r  on  the  >Iand,  he  then  <had  such  a  present 
esttte  ^  migiit  he  divested,  atid  which  he  might  re« 
vettby  cAMiy ;  so  that  bis  non«claim  for  five  years 
flAer  IfasB  odwnifencemeiit  of  his  teem  barred  him,  be- 
cause from  t^at»feif»e  he  was  out  of  j^ssession* 

IS.  A  |>er80n  limited  Itmds  to  tJie  rm  of  himself  Edwards 
fitrlife,  and  if  4ie  should  settle  a  jointare  on  his  wife,  ^ard^o 
ftfiflttiake  a  lease  4br  81  years,  to  comtnence  after  his 
deatfi,  that  &en  the  trustees  should  Btand  seised  to 

« 

siich  uses*    fie  made  a  lease  aceordiggl}^  and  then 
he  and  his  wife  levied  a  fine. 

Itlvas  resdlv^d  (that  the 'lease  ^  was  not  barred,  be- 
eause  bemg  a  future  interest,  'it  ^to  not  daxrested  or 
Aisphtced  by  the  ^ne. 

Id.  In  the  case  of  Corbet  v.  Stone,  ^Lord  Ch.  B«  Tit. '16.  c.  9. 
GiSbett  dbsenres,  that  judgimtnt  waa  given  >fbr  the  l^^^ 
phuiitiff,  whidh  pfo^d  that  the  grantee  had  an  :inh  740. 8<'ed. 
tbrest,  ibid  timt  "this  interest  was  ^not  bairod  l^y  -a  fine 
^d  fvt  years  non^laim  after  the  death  of  the 
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grantor ;  not  being  touched,  divested,  or  tuHned  to 

a  right 

ante,  c.  10.        ^-  The  interests  of  tenants  by  statute  merchant, 

1  Mod.  217.    statute  staple,  and  elegit^  cannot  be  barred  by  a  fine, 

until  they  have  extended  the  lands,  or  pursued  their 

rights  in  some  other  manner;  for  until  then  they  have 

nm  right  to  enter  on  the  lands,  and  therefore  cannot 

be  put  out  of  possession. 

1  Cha.  Ca.         £!•  So  where  a  person  has  a  judgment  for  debt, 

?f2m    211  ^^^  *^®  debtor  before  execution  aliens  by  fine^  and 

five  years  pass,  yet  the  creditor  may  still  sue  out 
execution. 
A  Rent,  23.  Although  the  owner  of  a  rent  may  bar  it  by 

SK^J  Sne,  yet .  xent  in  fte  po»e»io„  of  .  4ird  pe«» 
5  Rep.  124  a.  cannot  be  so  barred.  It  is  the  same  of  a  right  of  way, 
TJRAym.149.  ^^  Common ;  because  these  being  merely  incoiporeal 
Touch.  23.     rights,  collateral  to  and  issuing  out  of  lands,  they 

cannot  be  divested ;  for  though  a  person  who  has  a 
rent,  right  of  way,  or  common,  out  of  lands,  be  not 
in  the  actual  enjoyment  of  them,  yet  by  non-user  only 
for  a  time,  he  does  not  cease  to  have  a  vested  estate 
Tit.  23.  24.  or  interest  therein ;  so  that  he  still  ccMitinues  to  be  in 
^  ^^'  actual  possession.  Such  things  being  mere  creatures 

of  the  law,  and  owing  their  existence  to  the  construc- 
tion thereof,  they  are  always  considered  to  be  in  the 
possession  of  those  whom  the  law  adjudges  to  have  a 
right  to  them. 

These  principles  have  been  confirmed  by  the  Ccnirt 

of  K.  B.  in  the  following  case. 

Mich.  236.3.      28.  In  an  ejectment  for  lands  in  Surry,  the  jury 

Board"!  ^*  found  a  verdict  for  the  plaintiff,  subject  to  the  opinion 

Jones,  MS.     of  the  Court  on  the  foUowing  case.  Lord  Bolingbroke» 

being  seised  in  fee  of  the  premises  in  question,  by 

indenture  of  lease,  dated  the  1st 'March  1765,  demised 

the  aame  to  William  Stevens  for  twenly-one-yean^  at 

8 
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the  rent  of  100/. ;  which  lease,  by  mesne  assignments, 
became  vested  in  the  defendant  Board.  Lord  Boling- 
broke,  by  a  bond  dated  S4th  July  1770,  with  warrant 
of  attorney  to  confess  judgment,  in  consideration  of 
3,0002.  became  bound  to  the  lessee  of  the  plaintiff  in 
the  penal  sum  of  6,000/.,  conditioned  for  the  payment 
to  her  of  an  annuity  of  500/.  during  his  own  life ; 
and  by  indenture  of  the  same  date.  Lord  Bolingbroke, 
in  consideration  of  the  said  3,000/.  and  as  a  farther 
security  for  the  annuity,   demised  the  premises  in 
question  to  the  lessor  of  the  plaintiff  for  ninety-nine 
years,  if  he  should  so  long  live,   at  a  pepper-corn 
rent,  with  a  proviso,  that  the  lessor  of  the  plain- 
tiff should  the  next  day  re-demise  the  premises  to 
Lord  Bolingbroke  for  ninety-eight  years  and  eleven 
montha,  if  he  should  so  long  live,  at  the  rent  of  5001^ 
which  was  accordingly  done.    Lord  Bolingbroke,  by 
lease  and  release  dated  the  9th  and  ]  0th  March  1773, 
conveyed  the  premises,  for  a  fair  and  valuable  consi- 
deration, to  the  defendant  Jones  in  fee,  who  had  no 
notice  of  the  annuity  granted  to  the  lessor  of  the 
plaintiff.    Jones  being  in  possession,  levied  a  fine  of 
the  premises,    with  proclamations,  in  Trinity  term 
.  1775,  to  the  use  of  himself  in  fee.    The  annuity  was 
in  arrear  from  the  24th  January  1774,  and  the  ejects 
meat  was  brought  in  Hilary  term  1789. 

Lord  Mansfield.— We  have  looked  into  all  the  cases^ 
and  have  no  doubt.  It  appears  that  the  lessor  of  the 
plaintifl^  and  the  defendant  Jones,  are  both  innocent : 
Jones  is  a  purchaser  for  a  valuable  consideration,  without 
any  notice  of  the  lessor  of  the  plaintiff's  title ;  the  lessor 
of  the  pUdntiffis  not  alleged  at  any  time  to  have  known 
of  the  conveyance  to  Jones ;  and  there  was  no  circunif- 
stance  of  notoriety  attending  the  transfer  to^ive  her 
such  notice;  for  the  visible  possesion  continued  the 
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same  after  the  sale  as  before  it>  the  lease  to  Witfbun 
Stevens  subaistiqg^  and  the  |K;^^eot  of  rent  to ,  Jone^ 
mstead  of  Lord  SoUogbroke^  carried  with  it  410  xiot(K 
siety  ia  the  country.  At  the  time  of  the  coaviegraiiw 
thene  was  ju>  arreax  of  intei^est  due  to  Mrs.  Aaie,  and 
therefore  4^e  had  no  right  to  t^ome  i^on  the  land  in 
any  shape.  If  she  ^as. guilty  Gi  laches  afterwitf'dSf 
there  could  be  no  maia  Jide&  in  it  with  respect  .to 
Jone^;^  as  he  is  under  <io  disadvantage  from  it :  sp 
that  it  is  a  question  of  mere  law  between  two  innocent 
parties,  wfaethenthe  rjght  and  interest  of  thejiessor  of 
the  plaintiff  is  barred  by  the  fine  and  non-claim.  Xhv 
depends  iOn  one  clear  proposition,  which  is  a  ^eaenyi 
xttle  of  law  founded  in  good  sense  ^  and  although  it 
be  difficult  to  find  a  rule  without  an  exoeptioR,  g^^t  f 
know  of  none  to  this  proposition.  It  is  laid  down  in 
^4Cq.  R^.  106.^  '^  Resolved  |wr  totam  curiam^  tba)t 
no  fine  nor  warranty  shall  bar  anyeatatein  posi^^sswi^ 
xevecsian,  or  .remainder,  whidi  is  not  divested  Md 
put  to  .a  light."  Tbisrgeneml  :rule  is  illuotratod  and 
applied  to^veral  cases  (throughout  thelbod^s ;  ;iiMl 
hence  it  follows,  <that  no  coUateml  interest  t»a  he 
bAEied  byiifine;  as  a  rentK:hai;ge,  nxightafiminmimf 
Jko. :  ;and  the  authority. cited  £rom  Carter34i»  th«t  ft 
wntchaf^  may  be  barred  by.a  fine,  is-totaUy  .mk- 
taken ;  for,  in  looking  into  it,. it  appears  to  he  tfaiia.: 
the  owner  .of  a.  rent^haxge  tevi^d  a  fine  of  ihe.  land ; 
4he  n^pieation  was,  whether,  the  rentscharge  passed  Jby 
theJnei;  and. a  distinction  was  taken  betnsedi  ;AifiR^ 
lOfieiitting  iaa  a  grant,  or  m.  a  har.  Hne  the  finevcqpe- 
gratedia&aggiant,«idnot^sBa.faar;  the nile  is  nnivM- 
.-sidpiiJiatatrentvofaai^  iaarthird  pesaonits  not  hamd 
J3iy*ftvfine.niid.nan«daiaL  <fience:  the  parties  to^ifiiie, 
•iN^one^vthem,  imuit :be  in^joftt  seisin  or  iposaesHMi 


fitle  XkXY.   Ane.   CL  xiii.  §  23—^5.  Q!^ 

it  be  consistent  with  it,  the  fine  does  not  divest  it^ 
and  therefore  is  no  bar.  Now,  at  the  time  of  the 
Conveyance  to  Jones  in  1773,  Lord  Bolingbroke  had 
Do  adverse  possession :  he  had  paid  all  arrears  ;  and 
ta  the  lessor  6f  the  plaintiff  had  no  right  to  dome  on 
the  land  but  for  arrears,  she  had  then  no  title  ifi  her. 
At  the  time  when  the  fine  wa^  levied,  there  was  an 
arrear  of  a  year  and  a  half  due ;  but  the  lessor  of 
the  plaintiff  wa^  not  boilhd  to  resort  to  the  lands 
for  her  remedy,  she  had  other  securities ;  besides, 
She  could  not  rinter  on  the  lands,  the  lessee  for  years 
being  in  pdssession ;  all  she  could  do  was  by  notice 
to  the  tenant  under  the  statute  4  &  5  Ann.  c.  16. 
which  rnakes  attornment  unnecessaiy,  either  to 
distrain  or  bring  an  action  for  the  rent.  In  every 
shape  it  is  most  clear,  that  the  lessor  of  the  plaintif!*'s 
interest  was  not  divested  or  turned  to  a  fight ;  and 
therefore  that  it  remained  afler  th^  fine  jilst  as  it  did 
before.  Judgmient  ^as  giveft  for  the  lessor  of  the 
plaintiff. 

24.  Where  women  having  an  estate  in  dower,  or  Estates  in 
ti  jointure,  discontinue  or  alien  them,  such  discon-  ^^n^^^^T^ 
linuances  or  alienations  arc  declared  to  be  void,  by 

the  statute  11  Hen*  VII.  c.  20. :  and  by  the  statute 
32  Hen.  VIII.  c.  36.  §  2.  it  is  declared,  that  no  fine 
levied,  by  a  woman  of  any  ^ilch  estate  as  is  men- 
tioned in  the  statute  11  Hen.  VI  f.  shall  be  of  any 
eflfect. 

25.  By  the  statutd  32  Hen.  VIII.  c.  28.  §  6.  it  is  Estates  held 
declared,  that  ilo  fine  levied  by  a  husband  6f  any  •^"'®  ^''''"*' 
lands^  whereof  he  is   seised   in  right  of  his  wife, 

^hall  be  prejudicial  or  hurtful  to  the  wife  or  her 
heirs. 

The  cases  which  have  arisen  on  these  statutes  will  e.  lO* 
be  stated  in  Title  Recovery. 

Vol.  V-  T 
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Estates  Tail  ^6.  It  has  been  stated  in  chapter  i^.  that  estates 
ule  Crowi""^  tail,  of  the  gift  of  the  Crown,  may  be  barred  \^y  t^je 
for  Services,  stat.  4  Hen.  VII.,  though  excepted  out  of  the  stat. 

32  Hen.  VIII.  >  But  by  a  subsequent  statute^  a  dis- 
tinction is  made  between  estates  tail  of  the  g^  of 
the  Crown  generally,  and  estates  tail  granted  by  thfB 
Crown  as  a  reward  for  services  ^  and  these  last  are 
protected  from  the  operation  of  the  stat.  4  Hen.  VII., 
as  well  as  from  that  of  the  stat  32  Hen.  VIII.,  of 
c,  10.  which  an  account  will  be  given  in  Title  Recovery. 

Reversions  in  gy.  When  fines^  became  cpmmon  assiu^ces  of 
l^^nst^372  6.  lands,  the  Judges  would  no  piorp  allo^r  a  line  to 

divest  the  interest  of  the  King,  thain  any  Qther  con- 
veyance, but  preserved  the  King's  re^iainder  or  fe- 
version,  though  they  allowed  the  fine  tp  bar  the 
person  levying  it,  and  his  issue ;  so  that  where  a  fi^ 
is  levied  of  an  esjate  tail,  whereof  thp  remainder  or 
reversion  is  in  the  ^ing,  it  creates  a  base  fee,  deter- 
minable on  failure  of  heirs  of  the  body  of  the  teqa^t 
in  tail. 
Muigrare.v.       28.  It  was  held  by  Lord  Nottingham,  assisted  by 

tenant  in  tail  of  the  gift  of  the  King,  with  a  remai^Qi- 
der  in  the  Crown,  such  tenant  is  not  restrained  by 
the  stilt.  34  Hen.  VIII.,  but  mig];it  levy  a  fine  to  the 
Crown  which  would  bar  his  issue;  for  it  appeared 
by  the  preamble  of  the  statute,  that  it  was  m^e  to 
prevent  the  alienation  by  tenant  in  tail,  that  the 
memory  of  the  King's  bounty  might  be  pijeserv^d ; 
and  where  Ihe  estate  comes  whpUy  back  to  the  Kiqg, 
there  it  is  in  the  King's  power  to  preserve  th^  i;^ 
mory  of  his  bounty,  either  by  giving  it  back  to  the 
same  party,  or  what  other  way  he  pleaseth. 
Springing  ,  29.  A  springing  or  sl^ijfting  use  cannot  be  46fi^ated 
^^t  ^^"^^  "^    or  destroyed  by  a  fine  levied  of  tlje  estiit^  out  of 

which  such  splinging  or  shifting  use  is  to  arjse. 
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30.  Thus  in  the  case  of  Lloyd  v.  Carew,  which 
has  been  stated  in  a  former  title,  it  appeared  that  Tit.  1 6.  c.  5. 
Richard  Carew  and  Penelope  his  wife,  in  order  to         ' 
extinguish  and  destroy  all  such  right  as  the  heirs  of 
Penelope  might  have  under  the  proviso,   and  for 
settling  the  same  on  R,  Carew  and  his  heirs,  levied 
a  fine  of  all  the  estate,  and  declared  the  uses  thereof 
to  R.  Carew  for  life,  remainder  to  Penelope  for  life, 
remainder  to  R.  Carew  in  fee.     R.  Carew  died  with- 
out issue,  upon  which  the  heirs  of  Mary  claimed 
the  estate  under  the  proviso,  and  filed  their  bill  in 
Chtftcery,  to   compel  tlie  trustees  to  convey  the 
estate  to  them,  on  payment  of  the  4,000  /. 

The  bill  was  dismissed ;  but  upon  an  appeal  to 
the  House  of  Lords,  die  decree  of  dismission  was 
ftversed,  it  being  alleged  that  the  fine  could  not 
bar  the  benefit  of  this  proviso,  because  the  same 
never  was  nor  could  be  in  Penelope,  who  levied  the 
fine. 

SI.  A  dignity  or  title  of  honour  cannot  be  barred  Dignities, 
or  surrendered  by  fine,  as  has  been  already  shown.       .  g^^^-  ^'  ^* 

32.    There  are  several  cases  in  which  a  court  of  Mortgages, 
equity  will  not  allow  a  fine  to  have  any  effect  on 
estates  in  mortgage  and  trust  estates,  of  which  an 
account  will  be  given  in  the  next  chapter. 
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Section  1. 

A  FINE  being  considered  as  a  judgment  given  in 
a  court  of  record,  it  can  only  be  reversed  by  a 
writ  of  error  j;  which  is  also  a  matter  of  record,  being 
a  commission  to  Judges  of  a  superior  court,  autho- 
rizing them  to  examine  the  record  upon  which  a 
judgment  was*  git^n,  and  or  such  examination  ta 
affirm  or  reverse  tb^  same,  according  to  law.  * 

2.  During  the  term  in  which  a  judicial  act  is  done, 
the  record  may  be  amended  or  invalidated  without  a 
writ  of  error :  |>ecause,  during  the  term,  the  record 
is  in  t\^e  breast  of  the  Court,  and  the  rolls  are  alter^ 
able  a^  the  discretion  of  the  Judges.  And  now,  the 
court*  of  justice  allow  amendment*  to  be  made  at 
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toy  time  while  the  suit  is  depending,  notwithstanding 
the  record  be  made  up,  and  the  term  be  past ;  for 
they  consider  the  proceedings  as  in  ^/feri  until  tiie 
judgment  is  given :  so  that  a  fine  may  now  be 
amended  or  invalidated  at  any  time  during  the  term 
in  which  it  is  levied,  by  an  application  to  the  Court 
of  Common  Pleas.  A  fine  may  also  be  amended  as 
to  any  mistake  or  misprision  of  the  officers  of  the 
Court  at  any  time,  and  the  cases  on  this  subject  have 
been  already  stated.  ante,  c.  7. 

3.'  A  writ  of  error  is,  properly  speaking,  a  pro-  Fitz.N.B.2l. 
ceeding  in  the  nature  of  an  appeal,  and  therefore 
must  be  brought  in  a  superior  court ;  so  that  a  writ 
of  error  to  reverse  a  fine  must  be  brought  in  the 
Court  of  K.  B.,  because  that  Court  has  an  appellant 
jurisdiction  over  the  Court  of  Common  Pleas.  But 
where  the  error  assigned  in  a  judgment  does  not 
arise  from  any  fault  in  the  Court,  but  from  some 
defect  in  the  execution  of  the  process,  or  from  some 
matter  of  fact,  the  writ  of  error  must  be  brought  in 
the  same  Court  in  which  the  judgment  was  given ; 
and  therefore,  in  cases  of  this  kind,  a  writ  of  error  to 
reverse  a  fine  must  be  brought  in  the  Court  of  Com- 
mon Pleas. 

4.  With  'respect  to  fines  levied  before  the  Justices 
of  Wales,  pursuant  to  the  stat.  34  &  35  Hen.  VIII. 
it  is  provided  by  that  statute,  §  113,  that  all  errors 
therein  shall  be  redressed  by  writ  of  error,  to  be 
sued  out  of  the  King's  Chancery  in  England,  return- 
able before  the  King's  Justices  of  his  Bench  in 
England.  And  by  the  stat.  43  £liz.  c.  16.  §  6,  it  is 
enacted,  that  all  fines  levied  in  the  county  of  the 
city  of  Chester,  pursuant  to  that  act,  shall  be  subject  j 

to  be  reversed,  upon  writs  of  error  to  be  sued  and  ' 

proseci)t^4  before  the  High  Justice  of  the  county 

T  3 
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palatine  of  Chester,  as  other  jui^ments  givei)  ia  the 

Portmoot  Court. 

Who  may  5.  With  respect  to  the  persons  who  may  hxvag  a 

RolLAb.tit.   writ  of  error,  it  should  he  premised,  that  no  peraoa 

Error,  K.       jj^  ^  right  to  reverse  a  fine,  unless  he  can  show  that» 

upon  such  reversal,  he  will  be  entitled  to  the  land  % 
for  the  cx>urts  of  law  will  not  dispossess  the  temnt  j» 
possession,  unless  the  demandant  can  make  out  a 
clear  title ;  possession  always  carrying  with  ift  the  p<^ 
sumption  of  a  good  title,  until  the  coiitraj^y  aj^eara* 
Besides,  if  the  person  who  demands  the  rev^sajfc  of 
the  fine  cannot  prove  that  he  has  a  title  to  the  la»4s 
of  which  the  fine  was  levied,  it  follows  tha1>  he^  ia  wt 
afi*?cted  by  it,  and  it  would  be  trifling  with  cc^irts  o£ 
justice  for  a  person  to  seek  relief  who  cannot  make  it 
appear  that  be  has  received  an  injury. 
Dyer,  90  a.         6.   The  person,  therefore,  entitled  to  a  writ  of 

error  to  reverse  a  fine,  is  he  who  would  have  had  the 

lands  if  the  fine  had  not  been  levied ;  which,  is  ge« 

1  Leon.  261.  neral,  is  the  heir  at  law.     Bufc  where  one  who.  is 

seised  ex  parte  materna  levies  a  &ie,  in  which  there  is 

Qrror,  the  heir  ex  parte  maiema  will  be  entitled  to  the 

Idem.  ^^^^  ^^  error.     The  youngest  son>  when  entitled  to 

the  lands,  by  the  custom  of  borough  English,  ^aU 

have  the  writ  of  error,  and  not  the  heir  at  comnK>n 

l^w,  because  this  remedy  descends,  with  the  land :  a 

1  Inst.  Her.   brotlier  of  the  half-blood,  however,  is  not  enliifod  to 

bring  a  writ  of  error,  on  a  fine,  levied  by  his  elder 

broUier. 

Champer-  7.  In  a  writ  of  error  to  reverse  a  fine,  it  is  not  ne- 

Godolphin,     cessary  that  the  person  who  brings  the  writ  should 

nv°*i^'^??'  deduce  his  title  and  pedigree,  unless  it  be  a  special 

lit.36.  c.  11«  •         n  1  1 

cases  varying  from  the  comnfion  course ;  as  where  a 
writ  of  error  is  brought  by  a  special  heir  in.  tail  or 
a  person  in  remaindei'. 

S 
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8.  AH  those  who  ar6  parties  to  a  fine,  must,  in  ge- 
nerat,  join  with  the  person  entitled  to  the  land,  in  re-     . 
versing  it ;  but  this  rulfe  admits  of  some  exceptions* 

9.  Husband  arid  wife  were  tenants  for  life,  witli  Piggot  v- 
remainder  to  an  infant  in  fee,  and  they  all  joined  in  cro  ^Ej-g 
levying  a  fine:   the  infant  alone  brought  a  writ  of  115. 
error  to  reverse  it,  on  account  of  his  non-age. 

It  was  objected,  that  since  all  had  joined  in  the 
fiftfij  they  should  likewise  join  in  tlie  writ  of  error ; 
tiiat  the  husband  and  wife  should  be  sumnioned  and 
severed,  and  then  the  infant  alone  might  proceed  to 
assign  errors.  But  it  was  adjudged  that  the  writ  of 
er(pr  was  well  brought  by  the  infant  alone ;  because 
the  error  assigned  was  not  in  the  record,  but  without 
it;  namely,  in  the  person  of  the  infant. 

10^  No  person  can  have  a  writ  of  error  to  reverse  5  Rep.  39  6. 
a  She,  who  took  any  estate  by  it :  because  no  reco- 
veroi^  cah  bring  a  writ  of  error  to  defeat  a  record,  by 
which  h6  himself  has  recovered :  for  the' judgment  in 
a  wfit  of  error  is,  to  avoid  that  which  the  plaintiff 
haf  lost ;  arid  it  is  held  on  this  principle,  that  in  a 
fine  sur  done^  grants  and  render,  the  cognizor  cannot 
a^igri*  error  in  the  grant  and  render,  by  which  he 
hiri^elf  has  taken  an  estate. 

11.    Avmtof  error  to  reverse  a  fine  must  be  Against 
brought  against  soriie  one  of  those  who  were  parties  ^  g^'  33^ 
or  pHvies  to  it,  and  riot  against  the  tenant  of  the  Holfslt6i4. 

» 

latfd  only.     Biit  the  Court  will  not  in  general  reverse  Tit.  36.  c.  11 . 
a  firi^,  unless  a  scire  facias  is  returned  against  the 
pefsods  who  are  then  in  possession ;   for  the  cog- 
ni2Je6i  of  a  fine  are  frequently  nothing  more  than 
trustees,  and  have  no  beneficial  interest  in  the  lands. 

1$.  Errors  may  be  assigned  either  in  fact,  as  that  What  may  b 
the  cognizor  of  a  fine  was  an  infant,  or  else  in  law.  Error.* 
that  is,  on  account  of  some  defect  appearing  on  the 

T4 
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face  of  J:he  record.  But  nothing  can  be  assigned 
for  error  in  fact  in  a  fine  which  contradicts  the  recor4| 

1  Inst.  260a,  because  the  records  of  a  court  of  justice  are  of  suclj. 
credit,  that  they  can  only  be  defeated  by  matters 
of  equal  notoriety  with  themselves ;  and  therefore, 
although  the  circumstances  assigned  for  error  should 
be  fully  proved  by  witnesses,  yet  such  evidence 
cannot  be  admitted. 

unte,  c.  2.  13.  Thus  it  has  been  already  stated,  that  where 

*  ^^'  the  entry  of  the  King's  silver,  before  the   death  of 

the  cognizor,  appears  upon  record,  no  averment 
can  be  made.  And  that  no  averment  can  be  madq 
as  to  the  tinie  when  a  fine  was  acknowledged,  which 
contradicts  the  chirograph. 

Dyer,  89  6.         14.  It  cannot  for  tlie  same  reason   be  averred 

that  the  cognizor  of  a  fine  died  before  the  teste  of 
the  writ  of  dedimus  potestatem,  when  it  appears  by 
the  certificate  of  the  concord  that  he  was  alive» 
for  this  contradicts  the  record.  But  an  averment 
of  the  death  of  the  cognizor  generally,  before  the 
engrossment,  entry,  and  recording  of  the  King's 
silver,  is  admissible. 

Wnahi  Y.  13.  Where  a  fine  was  acknowledged  in  court,  it 

r*  EUz'      ^^^  ^^^^  ^^^^  ^^®  plaintiff  in  error  could  not  assign 
468.  for  error,  that  the  cognizor  died  before  the  return  of 

the  writ  of  covenant ;  for  that  would  directly  con- 
tradict the  record ;  because  lio  fine  is  ever  acknow- 
ledged in  court  until  the  writ  of  covenant  is  returned, 
for  till  then  the  parties  are  not  before  the  court : 
But  that  where  a  fine  was  acknowledged  before  com- 
missioners, it  might  then  be  averred  that  the  cognizor 
jiied  before  the  return  ^of  the  writ  of  covenant  or 
that  after  the  acknowledgment,  and  before  the  return 
of  the  certificate  thereof,  the  cognizor  died ;  because 
these  facts  were  consistent  with  the  record. 
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16.  A  fine  was  acknowledged  before  Roger  Man-  Arundel  v, 
wood,  Esq.  one  of  the  Justices   of   the  Court   of  cro.  Eliz. 
Common  Pleas  j  and  afterwards  a  writ  of  dedimus  ^77. 
fotestatem  was  directed  to  Sir  Roger  Manwood,  he 
having  been  knighted  after  the  fine  was  acknowledged, 
v^ho  returned  it  with  his  name  and  title. 

It  was  held  that  it  could  not  be  assigned  for 
ent)r  that  the  dedimus  potestatem  was  directed  to 
Sir  R.  M.  Knt.  where  there  was  no  such  persoti  at 
the  time,  he  being  but  an  Esquire ;  because  it  con- 
tradicted the  record,  by  which  it  appeared  that  the* 
writ  was  directed  to  Sir  R.  M.,  who  by  virtue  thereof 
took  the  acknowledgement. 

17-  By  the  statute  23  Eliz.  c.  3.  §  S.  it  is  enacted, 
"  That  no  fine  shall  be  reversed  for  false  or  incon- 
gruous Latin,  rasure,  interlining,  misentering,  or  not 
returning  of  the  sheriff,  or  want  of  form  in  words, 
and  not  in  substance." 

18.  Although  it  is  a  rule  that  in  actions  for  the  The  Parol 
recovery  of  dower,  the  parol  shall  not  demur  •  on  j  *?""  ^^^ 
account  of  the  infancy  of  the  heir ;  yet  if  a  man 

and  his  wife  levy  a  fine,  and  after  the  husband's  (leath 
the  wife  brings  a.  writ  of  error  to  reverse  it,  in  order 
to  recover  her  dower ;  the  heir  may  plead  his  infancy, 
and  the  parol  will  demur. 

19.  In  error  to  reverse  a  fine  levied  by  the  plaintiff  Herbert  v. 
and  her  husband,  the  heir  being  summoned  as  terre-  ^ro  ^jiL  392. 
tenant,  appeared  and  pleaded  that  he  was  within  age, 

and  prayed  that  the  parol  might  demur.  The  plain- 
tiff counterpleaded  the  age,  showing  that  she  was 
entitled  to  have  dower  before  the  fine  levied ;  and 
^^  now  barred  of  dower  by  the  fine,  which  was 
erroneous ;  and  set  forth  the  errors. 

Upon  demurrer  and  solemn  argument  it  was  ad- 
judged, that  the  parol  should  demur  \  and  that  the 
plaintift*  should  not  have  the  advantage  to  take  from 
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the  defendant  his  age,  having  by  the  fine,  so  long  as 
it  stood  in  force,  barred  herself  of  her  dower.  And 
therefore  the  law  would  rather  favour  the  itifant,^ 
whose  privilege  was  i^infediate,  than  the  plaintiff^s» 
which  was  only  nrediate,  after  the  fin^  Was  reversed. 
Manner  of         go.  The  ,  mamfet  of  reversing  fiiies   diflfeirs  frorti 

Reversal* 

Co.  Read,  that  which  is  observed  in  reversing  other  judgments ; 
]f  k  rl  ^^'  ^^  those  cases  the  record  itself  is  removed  intd 
T.  Baido,       the  court- inf  which*  the  writ  of  error  is  brought; 

I    C    M      Oil  I  ^^ 

•  '  because  i»  adversary  suits  errors  cannot  be  assigned 
<m  a  transcript  of  a  recttrd  only :  but  in  cases  of 
fines,  nothing  more  than  the  transcript  is  removed,^ 
on  which  the  'errors  are  assigiliid :  and  if  the  fihe  is* 
ei^rotieous,  the  Court  of  King's  Bench  rtay  send  for 
the  record  il»elf,  and  reverse  it ;  or  else  send  a  Writ! 
t^  the  treasurer  or  dmmberiain  of  the  Court  of 
Common  Pleas,  te  take  it  off  the  file. 
i&R^n.  ^1-  It  is  said  by  Lord  Coke  and  others,  that  if  there 
3  L$0. 36.     be,tenafit  for  life,  remainder  ih  fee  to  ah  infant,  and 

they  bodi  join  in  levying  a  fine,  which  is  afterwards 
reversed  by  the  person  in  remainder,  on  aCcotint  of 
htisr  in&ncy ;  yet thiit  th^cognizee  shall  have  the  landr 

Thowplon,  ****&  *^^  ^'^^  ^^  *^  <^^^^^*  f^^  ^^^-  ^^^  *^  ^  ^**- 
1  Ld.  Rayni.  sequent  case  it  was  adjudged,  that  though  a  fine 

might  be  reversed,  as  to  pttrt  of  the  lands,  and 

reniMi  go<>d' as  to' the  residue  ;  yet  that  a  fine  could 

not'be  revenged  intoto'^  tooneper^n^  and  remain' 

good' m  fdfti' as  to  another.  ^ 

^T  It  ®*^  ®y  *^®  stettutb  10  &11  Will.  III.  c.|4.  recitingcf  tf 

withm20      tbafe^  fines,  reeoveties,  and  judgments  wete  reversible^ 

y®^'  at  any  time,  without  restrdnt  or'  limitation;  fdt  any 

error  or  defect  which  happened    therein,  by  the' 
ignorance  or  carelessaeds  of  clerks,  and  sometimes  bjr' 
una/voidafcle  accidents;   it  is  enacted,  §  1,  <<  That 
no  fine  or  common  recovefy,  &c.  shall  be  reversed  or 
avoided  for  any  error  or  deftfct  therein,  unless  thef 
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writ  of  eri or  or  sutt  for  the  reversuig  of  such  fine, 
recovery,  &e.  be  eoinmenced  or  bfongfat  and  prose- 
cuted with  eifect,.  within  twenty  yeaurs  after  such 
£ae  levied,  or  such  recovery  suitiferedr"  **  Priyvided  ^  2- 
always^  that  if  any  person  who  shall  be  entitled  to 
asy  sudik  writ  of  error  as  aforesaid,,  shall^  a;t  the  time 
of  sudi  title  aecrued,^^  be  within  the  age  of  9fl 
years^  or  covert^  non  compos^  ioiprisonedi^  or  beyond 
tbe  seas ;  then  sneh  persooy  his  or  her  heirs,  exeeu*- 
tors,  or  administrators,.  (iKrtwithstandiiig  the  said 
twenty  years  expired)  shall  and  may  bring  his,  ker» 
oir  their  writ  of  error,  fiir  the  reversing  any  such  fihei 
iee(H^ecy>  &c.,  as  he,  she,  or  tiiey  m^t  have  dtone  in 
case  this,  act  hadt  not  been;  made' ;  so  as  the  same  6e 
dons  within-  fiwre  yeavs.  aftev  his:  or  her  full  age;  disN* 
eeirartuare^  coming  of  sound  mind;  enlaa^ment)  ont 
t)f  prieott^  or  returning  isom  beyon J  the  seas;  or 
death;  but  not  afterwandB  ov  othemnse.'^ 

23.  in  consequence  of  tius  statute^  a^writ  of  enpw 
to  reverse  a.  fine  m»8t  be  biought  widiiA  t^wenl^ 
jBOis  afier  tihe  fine  haa  been^  leiviedv  and  nol)  wiidiin 
tweaty  years  after  a  title  has  aocraedi;,  fijp  the  tinte  VideEIoyd' 
idiaa  the  fine  was  levied  is  the  period>  from  which  the  Tit.  36.e.  i  u 
tweBl^yeass-aise  tobe  reckoned* 

24u  Al  person  may  b«r  himself  fhimi  bringing^  a  H6w  it  may 
writ  of  emoB  iui several  ways.    Thus  if  a* person* re^  i^^u^aJi 
haaea  all;  \a»  right  in,  or  makei^ai  feoiShienl;  of  the  788. 
bii4  whereofi  a.  fine  ha»  be^st^  levied,  he  wili^  be« 
^theieby  ban^  fromi  bringing  a  writ  oi  error ;  be^^ 
cause,  by  his  release  andfeoffinent^  he  has  forever 
excluded  himself  from  the  land ;   and»  no<  person' 
can  have  a.  writ  of  error,  who.  is  not  entitled  to^the 
land. 

S5.  But  it  waa*  unanimously  heldi  in  the  oaae  of  io^i|/Ab.  i 

Wright  V,  Wickham,  that  if  a  persm  release8^  his-:  15.  1 


Hart's  Case, 
1  Roll.  Ab. 
788. 
Noy,  59- 


<3arringtoii*8 

Oase» 

1  Roll.  Ab. 

788. 

Cro«  Eliz. 

151. 

Molton*8 

Case. 
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right  in,  or  makes  a  feoffment  of  part  of  the  land^ 
he  may  still  reverse  the  fine,  as  to  the  remainder. 

26.  If  an  infant  brings  a  writ  of  error  to  reverse 
a  fine,  levied  by  him  during  his  infancy ;  and  <m 
inspection,  his  non-age  is  recorded  by  the  Court; 
but  before  the  fine  is  reversed,  he  levies  another  fine, 
the  second  fine  will  prevent  him  from  reversing  the 
first ;  because  the  second  fine,  having  entirely  barred 
him  of  all  right  to  the  lands,  must  also  deprive  him 
of  all  reniedies  to  recover  them.  ^ 

27-  If  a  tenant  in  tail  levies  an  erroneous  fine, 
and  afterwards  levies  another  erroneous  fine,  and 
dies,  and  the  issue  in  tail  brings  a  writ  of  error  upon 
the  first  fine,  and  the  defendant  pleads  in  bar  the 
second  fine,  and  after  the  issue  brings  a  writ  of 
error  upon  the  second  fine,  and  the  defendant  pleads 
in  bar  the  first  fine,  by  which  the  right  is  bound  ;  the 
plaintifi^  may  reply  upon  the  first  writ,  that  the  second 
fine  is  erroneous ;  and  upon  the  second  writ,  that  the 
first  fine  is  erroneous';  and  so  shall  be  helped. 

28.  In  a  writ  of  error  to  reverse  a  fine,  the  defesr 

dant  cannot  plead  in  bar   the  same  fine  which  is 

attempted  to  be  reversed ;  and  five  years  nonclaim. 

Quia  nan  valet  exceptio  istius  rei,  ctffus petitur  dissolution 

29*  A  common  recovery  trill  bar  the  issue  in  tail 

from  bringing  a  writ  of  error  to  reverse  a  fine. 

SO.  A  writ,  of  error  can  only  be  brought  to  reverse 

uiKssfc^  a  judgment  in  a  court  of  record  j   for  to  amend 

errors  in  a  base  court,  which  is  not  of  record,  a  writ 

of  false  judgment  lies,  returnable  in  the  Court  of 

Common  Pleas. 

Writ  of  31.  Where  a  fine  is  levied  in  the  Court  of  Common 

ante  c.  4.      Pleas,  of  lands  held  in  ancient  demesne,  the  lord 

Rtx.  N.  B.    niay  reverse  it  by  writ  of  deceit  t  and  such  wqt  may 

98.    2  Inst.    ,     :  ,     ,       /  ,      ,         .         1  .  .r   /:    ^ 

^16.  be  brought  by  the  lord  against  the  parties  to  the  nne, 


Cockman  ▼• 
Farrer» 
T.  Rayra. 

461. 
T.Jones» 

181. 

Vide  Tit.  36. 

e.  8. 

Writ  of  false 
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and  the  cestui  que  use  :  by  means  of  which  he  will  Rex  v.Mead, 
obtain  judgment,  not  only  for  damages,  which  are  ^^  *  *' 
usually  remitted,  but  also  to  recover  his  court  and 
jurisdiction  over  the  lands,  and  to  annul  the  former 
proceedings. 

32.  If  a  fine  be  levied  of  lands,  whereof  part  is  Anon.lLeon. 
held  in  ancient  demesne,  and  part  frank  fee,  and 
the  lord  in   ancient  demesne   brings   his   writ   of 
deceit,  the  Court  of  K.  B.,  upon  a  view  of  the  tran- 
script of  the  record,  and  proof  that  part  of  the  lands 
is  ancient  demesne,  will  reverse  the  fine  as  to  that 
part.    They  will  not,  however,  order  the  fine  to  be 
taken  off  the  file,  as  in  cases  where  the  whole  fine  is 
reversed,  because  it  will  remain  good  as  to  the  lands 
which  are  frank  fee ;  but  will  order  a  mark  to  be 
made  on  the  fine,  to  show  that  it  is  cancelled,  as  to 
the  lands  held  in  ancient  demesne. 

SS.  The  lord  of  a  manor  of  ancient  demesne  is  not 
burred  of  his  writ  of  deceit  by  the  death  of  any  of 
the  parties  to  the  fine. 

33.  A  writ  of  deceit  was  brought  by  the  lord  of  Zouch  v. 
a  manor  of  ancient  demesne,  to  avoid  a  fine  levied  of  Thompson, 

1  Ld.  Raym. 

lands  held  of  him  in  ancient  demesne,  as  of  the  said  177. 
manor. 

It  was  argued  for  the  defendant,  that  the  cognizor 
and  cognizee  being  both  dead,  the  lord  could  not 
now  maintain  an  action  of  deceit,  because  it  was 
only  a  personal  action,  and  therefore  died  with  the 
person.  But  it  was  resolved,  that  a  writ  of  deceit  did 
lie  in  such  a  case,  against  the  heir  of  the  cognizor  or 
cognizee,  because  it  was  a  real  deceit,  and  did  not 
resemble  the  personal  deceit  of  non-summons  :  and  if 
the  law  were  otherwise,  the  lord  of  a  manor  of  ancient 
demesne  would  be  for  ever  barred  of  his  right  of  in^  . 
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beritance,  in  case  the  partieB  to  such  a  fine  should 
happen  to  die  the  day  after  it  was  levied, 
j^e^  ^^«-      34.  Where  a  fine  levied  in  the  Court  of  Common 
175.  '  Pleas,  of  lands  held  in  ancient  demesne,  is  reversed 

by  writ  of  deceit,  it  is  said  to  be  doubtful  whether  the 
fine  diiali  still  hold  good  between  the  parties.    Some 
say  it  does  not  foe'come  entirely  void,   nor  is  the 
cognizor  restored  to  his  land  against  his  own  solemn 
acknowledgement  on  recwd;    especially  since  the 
lord,  wfao  brings  the  writ  of  deceit,  seeks  notiiing 
iftore  than  to  restore  the  land  to  the  privileges  of* 
ancient  demesne.    Others  hold,  that  the  writ  of  de- 
ceit  and  the  reversal  thereon  entirely  avoids  tiie  fine, 
and  restores  the  cognizor  to  the  possession  of  the 
land;  for  the  cognizance,  though  on  record,  shall 
be  BO  estoppel ;  because  it  was  made  in  a  Court  which 
had  no  jurisdiction,  and  therefore  the  whole  proceed- 
ings weK  C0ram  n&njudke. 
Motion.  35.  In  soiBe  cases  the  Court  of  Common  fleas 

266**^^  ^    ^^  vacate  and  set  aside  a  fine  upon  motion,  although 

the  King's  silver  has  been  paid  and  the  fine  com- 
pleted, without  putting  the  parties  to  th6  trouble 
and  expence  of  a  writ  of  error :  in  the  satne  manner 
as  they  would  set '  aside  a  judgment,  obtained  by 
trick  or  surprise. 
Hutchinson's  S6.  Thus,  where  it  evidently  appeared  to  the 
^  ase,  2     V.  q^^^  ^^^^  ^  husband  had  prevailed  on  his  wife  to 

kvy  a  fine,  she  being  but  sixteen  years  oM,  the  fine 
was  vacated,  and  the  exemplification  brought  into 
Court  and  delivered  up. 

The  commissioners  were  also  ordered  to  be  pro- 
secuted. 
Modes  of  37.  Although  a  fine  can  only  be  reversed  by  a  writ 

Effects  of  a    of  eiTor,  yet  its  efkcts  may  be  avoided  in  sevwal 

Fine. 
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other  w^ys.    At  comnion  Jaw  there  were  four  modes  piowd.  359. 
of  avoiding  a  fine ;  two  by  matter  of  record,  and  two  oBi^k^R^' 
by  acts  in  pais.     Those  by  matter  of  record  were,  a  994. 
real  action  commenced  within  a  year  and  ^  day  afler 
the  £ne  y^as  levied ;  and  an  entry  of  a  claim  on  the 
recQrd  of  the  foot  of  the  fiae  itself,  in  this  manner : 
Talis  venit  et  apporut  clameum  suum.    Those  by  acts 
in  pais  were,  a  lawful  entry  upon  the  lapd,  by  the 
person  who  ha4  a   right  j  and    in  case  that  could 
not  be  done,  then  a  continual  claim. 

88.  By  the  statute  4  Hen.  VIL,  all  those  who  are  Real  Action. 
af|ected  by  a  fipe  must  pursue  their  title  by  way  of  case,  2Leon. 
action  or  lawful  entry  j  sp  that  a  claim  entered  on  the  ^^• 
record  of  a.  fine  would  now  be  Ineffectual.    An  action 
conunenced  within  five  years  afVer  a  fine  has  been 
levied,  will  be  sufl^cient  to  avoid  it,  although  judg- 
ment be  not  obtain^  within  seven  .years  after :  but 
subh  action  must  be  prosecuted  with  effect ;  for  if  i  Vept.  45. 
an  actiofi  he  coqfimenced  within  the  time  prescribed^ 
and  aj^lerw^rds  di^oontinued,  it  will  not  avoid  a  fine. 

^9-  Tb?  suing  out  a  writ,  and  delivering  it  to  the  Fitzhugb't 
sbgrifl^  does  not  amount  to  a  pursuing  of  a  claim  or  CMc.SLeon. 
ti^e  by  ^ay  of  action,  unless  the  writ  be  returned  by 
the  sheriff. 

4Q.  The  actipn  mentioned  in  the  statute  4  Hen.  Comb.  249. 
YII.  iQust  be  a  real  action,  so  that  an  ejectment  will 
not  avoid  a  fipe. 

41.  A  bill  in  Chancery  is  not  such  a  claim  under  l  Cha.  Ca. 
the  statute  4  Hen.  VII.  as  will  avoid  a  fine.     There  2 SJl^R 
is,  hoi^ever,  an  exception  to  this  rule  in  the  case  994. 
where  a  fine  ha[s  been  levied  of  a  trust  estate ;  because 
no  eatry  by  the  cestui  que  trusty  nor  claim,  or  other 
legal  act,  will  be  suflicient  to  avoid  the  fine,  or  sus- 
pend the  bar  arising  from  the  non-claim :  it  can  only 
be  by  a  bill  in  Chancery,  as  the  claim  to  avoid  a  fine 
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ought  to  be  of  a  nature  corresponding  witli   the 
estate. 
ActualEntry.      42.  A  fine  may  also  be  avoided  by  an  actual  entry 

made  on  the  lands  whereof  the  fine  has  been  levied } 

Plowd.  358.    provided  the  person  who  seeks  to  avoid  the  fine  has  d 

right  of  entry ;  for  if  the  right  of  entry  be  taken  away, 

and  a  right  of  action  only  remains ;  as  where  a  fine 

ante,  c.  12.    operates  as  a  discontinuance  of  the  estate,  there,  an 

I  Vern  213    ^^^^  entry  on  the  land  will  not  avoid  the  fine,  but 

a  real  action  must  be  brought. 
2Wil8.R.45.      4^»  No  enti*y  is  necessary  where  the  fine  is  levied 

without  proclamations,  for  the  statute  4  Hen.  VIL 

does  not  extend  to  such  a  fine ;  and  therefore  it  inay 

.  be  avoided  at  any  time  within  twenty  years. 

Ht^SLc  2.       44f.  With  respect  to  the  mode  of  making  an  entry^ 

^    '    .        it  must.be  on  the  land,  and  with  an  intention  of 

claiming  the  freehold^  against  the  fine. 
Anou.  Skin.        45.  A.  fine  having  been  levied,  the  lessor  of  thtf 

plantiff  proved,  that  at  the  gate  of  the  house  in 
question,  he  said  to  the  tenant,  he  was  heir  to  the 
house  and  land,  and  forbade  him  to  pay  more  rent 
to  the  defendant :  but  he  did  not  enter  into  the  house 
when  he  made  the  demand.  On  which  it  was  agreed, 
that  the  claim  at  the  gat6  was  not  su£Scient.  Then 
it  was  proved  that  there  was  a  court  before  the  house, 
which  belonged  to  it,  and  though  the  claim  was  at 
the  gate,  yet  it  was  on  the 'land,  and  not  in  the 
street ;  and  that  was  held  good. 
Tic.  31.  e.  2.  46i  If  a  person  is  prevented,  by  force  or  violence^ 
^  from  entering  on  lands,  whereof  a  fine  has  been  levied, 

he  must  then  make  his  claim  as  near  the  land  as  he 

.    can ;  which  in  that  case  will  be  as  effectual  as  if  he 

had  made  an  actual  entry. 

Gierke  v.  47.  It  was  adjudged  by  the  Court  of  King's  Bench 

f|7und.3i9.  1^  the  reign  of  Cha,  II.,  that  the  delivery  of  a  de- 
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clAratioB  in  €gectiiient»  did  not  amount  to  an  entry 
to  avoid  a  fine,  though  the  defendant  should  appear 
to  it,  and  confess  lease,  entry,  and  ouster ;  for  there 
must  be  an  actual  eptry  made,  animo  ckunandi: 
whereas  in  an  ejectment  there  is  only  a  fictitious  or 
supposed  entry,  for  the  purpose  of  making  a  demise, 
and  an  actual  entry  must  be  made  before  the  time 
when  the  demise  is  laid. 

48.  Upon  a  special  verdict  in  qectment,  it  was  BerringtonY. 
found  that  a  fine  had  been  levied  of  the  premises  in  2*StnL7m6. 
question  i  and  that  the  lessor  of  the  plaintiff  entered  Andrewil25. 
into  the  premises  with  intent  to  make  the  demise  in  ca.inFarL85. 
the  declaration  mentioned,  but  did  not  then  make  an 
actual  entry  fbr  the  purpose  of  avoiding  the  fine,  but 
that  after  the  demise  laid^  the  lessor  of  the  plaintiff 
made  an  actual  entry.    It  was  insisted  for  the  defend- 
ants, l^  That  an  actual  entry  was  necessazy  to  avoid 
the  fine.    And  2^  That  the  demise  could  not  be 
laid  before  the  lessor  had  regained  the  possession  by  the 
actual  entry.    The  Court  was  of  opinion  with  the  de- 
fendants on  both  these  points ;  and  on  a  writ  of  error 
in  the  House  of  Lords,  it  was  argued  for  the  plantifi^ 
that  a  fine  with  proclamations  does  not,  by  forc&  of 
the  statute  -i  Hen.  VII«  operate  as  a  bar  to  conclude 
sticangers,  till  after  five  years  elapse  without  entry  or 
action ;  and  therefore  the  verdict  having  found  that 
the  lessor  of  the  plaintiff  made  his  first  actual  entry 
after  the  demise  laid,  he  thereby  avoided  the  operation 
of  the  fine,  and  was  at  liberty  to  lay  the  demise  in  his 
declaration,  which  is  a  mere  fiction  of  law,  as  early 
as  he  thought  fit  after  his  right  accrued,  in  the  same 
manner  as  if  his  title  had  stood  independent  of -such 
fine,  so  rendered  ineffectual  within  the  plain  intent  of 
the  statute :  and  if  such  entry  was  not  good  to  ikiain- 
tain  this  demise,  it  must  follow,  that  in  every  cpsc  ^^' 

Vol.  V.  U 
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where  a  fine  is  levied  by  a  wtoog-doer,  and  not  disco* 
vered  till  two,  three,  or  four  years  afterwards,  the 
mtennediate  profits  between  the  time  of  levymg  such 
fine,  and  the  entry  of  the  lawful  owner,  must  be  id)- 
^  solutely  lost,  although  the  statute  gives  five  years  to 
enter,  and  an  entry  at  any  time  within  the  five  years 
purges  the  disseisin  and  the  wrong  from  the  beginning, 
and  brings  the  person  so  entering  within  the  saving  of 
the  statute,  to  all  intents  and  purposes.  On  the  other 
side  it  was  said,  that  an  actual  entry  is  necessary  to 
avoid  a  fine,  before  an  ejectment  can  be  brought,  and 
it  must  also  be  before  the  time  of  the  demise ;  because 
a  fine  is  of  that  high  nature,  even  at  common  law, 
that  it  dispossesses  all  persons  claiming  title,  and  con- 
sequently a  lease  to  found  the  ejectment  upon,  cannot 
be  made  till  the  lessor  regains  the  possession.  As  to 
the  entries  found  by  the  verdict  to  have  been  made 
subsequent  to  the  time  of  the  demise,  they  were  of  no 
use  in  the  present  case ;  for  ^e  ejectment  being  ori- 
ginally void,  could  not  be  made  good  by  any  subse- 
quent act ;  and  therefore  whatever  efiect  those  entries 
might  have  in  other  respects,  they  could  not  make  the 
lease  good.  -That  the  word  acHon  in  the  statute 
4  Hen.  VII.  has  always  been  understood  to  mean  real 
actions,  which  were  then  in  use :  and  it  has  often  been 
determined,  that  the  bringing  an  ejectment  is  not 
sufficient  to  avoid  a  fine. 

It  appears  from  Sir  John  Strangers  report  of  this 
ease,  ^t  the  questions  put  to  l^e  Judges  were,  1st. 
Whether  an  actual  entry  was  necessary  to  avoid  a  fine  ? 
fd.  Whether  the  demise  being  laid  before  the  lime  of 
the  first  entry,  the  ejectment  could  be  maintained  ? 

s.  p.  Doug.    To  the  fin^t  question  tliey  answered  in  the  affirmative  ; 

r^Tcrm  Rep.  *^  *^®  second,  in  the  negative :  upon  which  the  judg- 

732.  ment  was  affirmed. 
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AQ.  The  entiy  to  ttrmd  afine  muM  be  made  by  the  llDst.258a. 
^rson  who  has  a  right  to  the  lfliid»  or  by  some  one 
appointed  by  him ;  for  a  person  who  has  ^  right  of 
entiy,  may.  empower  another  to  enter  fat  him.    But 
if  a  stranger  makes  an  entry  on  lands,  whereof  a  fine 
has  been  levied,  in  the  name  of  a  person  who  has  a 
right  to  the  land»  without  any  preceding  command 
or  subsequent  assent,  within  five  years,  by  the  person    . 
having  right,  it  will  not  be  sufficient ;  for  the  statute 
4  Ren.  VII.  bars  all  persons  who  do  not  claim  within 
"five  years ;  by  which  means  an  election  is  given  to 
all  those  who  have  a  right,  at  the  time  when  the  fine 
is  levied,  td  claim  or  not ;  and  a  stranger  cannot 
make  this  election  for  them. 

50.  A  disseisor  levied  a  fine  with  proclamations,  I^ollard  r. 
tbe  disseisee  not  knowing  it;  and  a  stranger  made  an  PophTibs. 
entry  within  five  years,  to  the  use  of  tiie  disseisee,  but  ^^®-  E'»** 
the  disseisee  did  not  assent  to  it  till  the  five  years  were 
expired* 

It  was  determined  by  all  the  5udges,  that  the  assent 
of  the  disseisee  to  the  entry,  after  the  five  years  had 
expired,  was  not  sufficient  to  render  it  valid;  because 
the  statute  of  fines  ought  to  be  taken  strictly,  being 
made  for  the  purpose  of  repose  and  tranquillity.        ^ 

51.  A  person  entitled  to  an  estate  in  remainder  or  9RepJ06a. 
reversion,  expectant  on  an  estate  for  life  or  years,  or    ^     '  ^" 
the  lord  of  a  tenant  by  copy  of  court  rdl,  may  enter 
in  the  n«ne  of  the  tenant  for  life,  the  tenant  for 
years,  or  the  copyholder,  to  save  those  particular  ~ 
interests,  as  well  as  their  own  freehold  and  inheritance : 
and  ^e  entry  of  tbose  particular  tenants  will  also  save 
the  rights  of  the  lord,  the  remimder-man,  or  rever- 
sioner, on  account  of  the  privity  of  estate  which  is  be^ 
tween  them.    A  guardiim  by  nurture  or  in  socage  may 
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also  enter  in  the  nameof  hk  ward^to  avoid  a  fine ;  and 
such  entiy  wiU  save  his  right. 

5fL  The  entiy  of  one  joint  tenant^  coparcener,  or 
tenant  in  oommom  will  be  sufficient  to  avoid  the  eflfect 
o£a  fine  as  to  the  other  joint  tenant,  coparcener,  or 
tenant  in  common. 

53.  If  the  estate  which  parsed  by  a  fine  is  at  any 
time  after  defeated  by  entry,  the  fine  will  by  that 
means  lose  all  its  force  and  efiect,  not  only  with 
respect  to  the  person  who  entered,  but  also  with  re- 
spect to  all  others,  except  those  claiming  by  force  of 
an  entail*  And  it  is  said  in  the  case  of  Stowell  v. 
Zouch,  that  if  there  be  tenant  for  life,  remainder  for 
life,  remainder  in  fee,  and  the  first  tenant  for  life 
aliens,  and  the  alienee  levies  a  fine,  the  person  in  re- 
mainder for  life  may  enter  and  defeat  the  fine ;  in 
wl\ich  case  it  will  not  bar  the  remainder  in  fee. 

54t.  By  the  statute  4  Ann.  c.  16.  S  16*  it  is 
enacted,  *^  That  no  claim  or  entry  to  be  made  of  or 
upon  any  lands,  tenements,  or  hereditaments,  shall  be 
of  any  force  or  effect,  to  avoid  any  fine  levied  or  to  be 
levied  with  ^proclamations,  according  to  the  form  of 
the  statute  in  that  case  made  imd  provided,  ip  the 
Court  of  Common  Pleas,  or  in  the  Courts  of  Sessions 
in  any  of  the  counties  palatine,  or  in  the  Courts  of 
Grand  Sessions  in  Wales,  of  any  lands,  tenements,  or 
hereditaments ;  unless  upon  such  entiy  or  claim  an 
action  shall  be  commenced  within  one  year  next  after 
the  making  of  such  entry  or  claim,  and  prosecuted 
with  efiect" 

55.  The  proper  mode  of  reversing  a  fine  for  any 
defect  inthe  record  is,  by  writ  of  error.  -  But  where 
a  fine  is  void  ab  mtio,  either  as  to  all  mankind,  or  as 
to  some  particular  persons,  its  efiects  may  the^  be 
avoided  by  plea. 


Title  XXXV.    Fkie.  CA.  xiv.    $56—39.  298 

56.  Thusi  where  none  of  the  parties  to  a  fine  have  anicc  5.J20. 
an  estate  of  freehold  in  the  lands  whereof  it  is  levied,  cl^^R^lii. 
such  fine  is  totally  void  as  to  all  strangers,  and  may  ^  ^'^^'  ^^3. 
be  avoided  by  pleading— Qt^^fjporfe^ ji?m^  n^  eorf^m 
aliqtdSy  tempore  kvationis  Jinis^  nihil  habuerunt,  nee 
eorum  aliqvis  habuit,  SfC.    Sed  quidam  I.  S.  cuju^ 
stiitum  ipse  habet. 

This  mode  of  avoiding  a  fine  appears  to  have 

been  already  established  in  the  time  of  Bracton : 

Excusatur  ^nim  qtds  quod  clameum  non  apposuerU  ^36  h. 
scilicet  ubi^nis  ipso  jure  sit  nuUus^  ut  si  foetus  Juit  de 
tmemento  quod  aUus  tenuity  ut  si  ipse  qui  debuit  cla^ 
meum  apposuisse^  vel  antecessor  suus^  Juit  in  seisina  de 
eadem  re^  quandofims  foetus  Juit^  et  non  iUe  vel  ante- 
cessor  suus  quifnem  aUegoL 

37.  The  reason  that  a  fine  levied  by  persons  who 
have  no  freehold  estate  in  the  lands  has  no  efiect  is, 
because  it  divests  no  estate }  those  who  are  entitled 
to  tiie  lands  whereof  the  fine-  is  levied  being  in  pos- 
session thereof:  and  it  has  been  already  stated,  that  ante,  e.  13. 
no  estate  is  barred  or  afiected  by  a  fine  unless  it  is 
divested  out  of  the  real  owner. 

58.  The  plea,  quod  partes  fnis  nihil  habuerunt^ 
might  originally  have  been  pleaded  by  any  person 
who  was  not  a  party  to  the  fine.    And  there  is  a  very 

long  case  in  the  Rdls  of  Parliament,  14  £dw.  III.  Rot.  Pari. 
No.  31,  in  which  it  was  determined  that  a  stranger  ^^*  ' 
should  be  allowed  this  averment.    It  has  been  already  ante,  e.  1 1 . 
stated,  that  by  the  third  saving  in  the  stat.  4  Hen.  V II.,  *  ^' 
this  plea  is  allowed  to  every  person  not  party  or 
privy  to  tiie  fine ;   but  that  it  is  settled  that   the 
issue  in  tail  are  comprised  under  the  word  privy,  and 
are  therefore  deprived  of  this  plea. 

59.  Lord  Coke  says,  that  in  some  cases  privies  in  2  In»t.5l7. 
bloodi  ftnd  inheritable  also,  shall  hav^  an  averment 

US 
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againsi  the  fine,  notwithstanding  the  stat.  4  Hen*  V II. ; 
and  therefore  if  t^ant  in  tail  accepts  a  fine  sur 
cognizance  de  ceo^  <^.,  the  issue  in  tail)  that  is  privy 
and  heir  in  tinl,  phall  aver  continuance  of  possession 
in  the  father,  for  it  stands  well  with  the  fine.  '  And 
so,  in  the  case  above,  if  tenant  in  tail  had  granted 
and  rendered  the  land  to  the  conuzor,  the  issue  in 
tail  might  have  averred  continuance  of  possession  in 
the  father ;  for  the  fine  was  executory,  and  nothing 
vested  in  the  conusor  till  execution, 
pa.  13.  60.  It  is  said  in  the  Touchstone,  that  the  cc^nizor 

or  cognizee  of  a  fine  must  have  an  estate  of  freehold 

in  possession,  reversion,  or  remainder ;  but  this  is  a 

Dorraer  t.     mistake,  for  if  a  person,  having  only  an  estate  in 

Tt^36'*^2    ^^^^^^^  ^^  reversion,    levies  a  fine,  it  may  be 

avoided,  on  the'ground  that  partes  ^nis  mhil  habu^-^ 
runt 
C»^aropton  j5i.  i^ord  Carhampton  being  tenant  for  life,  re- 
ton,  Irish  mainder  to  his  wife  for  life,  remainder  to  his  eldest. 
Tcnn  11.567.  gQ^  jn  igjj^  tj^g  eldest  son  levied  a  fine  in  the  life- 
time of  his  father,  and  while  his  father  was  in  pos- 
session. On  the  death  oif  Lord  Caiiiamptpn  his  son 
^tered,  and  continued  in  possesion  for  seven  years.. 
X4ady  Cariiampton  then  brought  an  ejectment  against 
her  soil,  to  which  he  pleaded  the  fine  and  non-claim* 
On  the  trial,  two  exceptions  were  taken  to  the  Judge's^ 
opinion ;  first,  because  he  admitted  evidence  to  prove 
that  the  defendant  had  no  estate  in  possession  in  tbe' 
lands  when  he  levied  the  fine :  sec<mdly»  it  being 
proved  that  the  estate  was  in  the  possession  of  the 
defendant's  father  when  the  fine  was  levied,  because 
Ke  held  that  no.  entry  was  necessary  to  avoid  th^ 
fine,  or  to  enablQ,  the  plaintiff  to  bring  the  eject% 
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Lard  Carleton  delivered  the  opimou  of  the  Qourt 
of  Common  Pleas»  that  the  ^ne  was  no  bar,  because  Doe  y. 
the  defendant  had  no  estate  in  the  lands }  and  that  3  ^au^Sel. 
the  plaintiff  might  maintain  an  ejectment,  without  271. 
making  an  entry. 

62.  Richard  Rowe   devised   all    his    estates    to  Rowev. 
Richard  Rowe  his  son  for  life,  and  aftar  his  decease  Domt'^'Proc. 
to  the  heirs  of  his  body  in  tail,  and  for  default  of  i^^^* 
such  heirs,  to  his  three  daughters  and  their  heirs.  N.R.yol.2. 1. 
Richard  Rowe  the  son,  by  a  deed  dated  in  1724, 
gave,  granted,  assigned,  and  set  over  to  his  mother, 
the  possession,  of  the  full  third  part  of  all  the  pre- . 
mises,  to  hold  to  her  for  her  life,  as  if  she  had  been 
10  possession  of  the  same  by  virtue  of  a  jNx^t  ot 
dower ;  and  livery  of  seisin  was  given  to  the  widow 
accordii^  to  this  deed,  who  thereupon  entered  and 
became  seised  of  the  undivided  third  part  of  all '  the 
lands  contained  in  the  said  deed,  and  continued  so 
seised  till  her  death,  in  1759«    Richard  Rowe  the  son, 
in  17^9  levied  a  fine  sur  cognizance  de  droit  conffi 
ceOf  Sfc.  with  proclamations,  of  the  whole  of  the 
premises,  and  suffered  a  common  recovery  thereof, 
and  died  without  issue,  having  devised  away  all  the 
estate  to  a  stranger.    The  son  of  the  survivor  of  the 
three  sisters  brought  an  ejectment  for  the. recovery 
of  an  undivided  third  pact  of  the  estate  :-  to  this  the 
defendant,  the  devisee,  pleaded  the  fine,  and  five 
years  non-claim. 

The  question  waS|  whether  this  fine  and  non-claim 
was  a  bar  to  the  plaintiff;  £wd ,  the  Judges  . of  the. 
Court  of  Exchequer  in  Ireland  held  Hxht  it  was  .not. 
Upon  a  writ  of  error  in^  the  JBxchequer  Chamber  of 
Ireland,  the  judgment  was  affirnjed. 

Upon  a  writ  of  error  to  the  House  of  Peers,  it 
was  contendedi  £bat  the  assignment  o^  dower  was 

U  4 
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void»  and  therefore  the  widow  took  no  estate  under  it ; 
80  that  Richard  Rowe  being  seised  of  the  freehold, 
the  fine  operated  on  the  whole  estate,  and  not  on 
two-thirds  of  it  only. 

On  behalf  of  the  defendant  in  error  it  was  said, 
^  that  as  Richard  Rowe  the  son  had  nothing  but  an 
estate  in  remainder  in  the  third    assigned  to  his 
mother  in  dower,    the  fine  with    respect  to  this 
third  was  wittiin  the  exception,   quod  paries  Jitiis 
nihil  habuerunL    For  this  was  a  fine  sur  conuzance  de 
droits  Sgc.  which  always  imported  an  estate  in  po»* 
session  in  one  of  the  jparties,  which  must  be  at  the 
least  an  estate  of  freehold,  as  a  fine  partaking  of  the 
native  of  a  real  action  could  not  be  levied  of  ft^ 
chattel  interest;  and  there  were  other  species  of 
fines  for  passing  freehold  interests  in  remainder  or 
reversion.     A  party  therefore  insisting  upon  a  fine 
sur  conuzame  de  droits  Sic.  with  non-claim,  as  a  bar 
to  a  3tranger,  was  bound,  in  answer  to  the  exception 
quod  partes  fins  nihil  habueruntf  to  show  that  either 
of  the  parties  had  such  an  estate  as  could  qualify 
him  to  levy  a  fine  of  that  description,  that  was,  at 
the  least  an  estate  of  freehold  in  possession.    It 
was  the  very  issue,  knit  by  the  express  words  of  the 
plea,   quod  partes  Jinis  nihil  hahserunt  ut  de  Ubero 
tenemento.    Co.  Ent  632  a.    So  smce  the  statutes  of 
pernors  of  profits,  the  entry  had  always  been  quod 
partes  finis  nihil  habuerunt^  nee  in  possessionem  nee  m 
usu.    And  the  pleading  went  on,  sed  quidam  A.  B^ 
Jvit  seisitus  tempore  finis* 

The  following  question  was  put  to  the  Judges— 
<<  Whether  the  fine  was  a  bar  to  the  plaintifi^s  title." 
Lord  Ch.  Just.  Mansfield  delivered  their  opinion. 
He  said  the  case  depended  on  the  efiect  of  the  deed, 
fey  which  the  son  gave  to  his  mother  one  whole  un« 
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divided  third  of  the  lands.    It  was  admitted  through- 
out the  whole  argument  for  the  plaintiff^  that  if  this 
deed  operated  as  an  assignment  of  dower^  the  fine  . 
was  no  bar ;  and  this  was  admitted,  because  in  the 
case  it  was  stated  that  Richard  Rowe,  who  levied  the 
fine,  had  no  seisin  in  the  premises :  he  had  no  free* 
hold  in  the  land  as  to  one  third,  which  was  given 
instead  of  dower  by  the  assignment  of  the  deed  of 
1724,  if  that^as  a  good  assignment.    With  regard  to 
that  one  third,  a  fine  could  have  no  operation  as  against 
strangers ;  supposing  it  to  be  well  assigned  by  way 
of  dower,  it  could  have  no  other  effect  than  that  of 
merely  passing,  by  way  of  grant,  tlie  remainder.    By 
statute,  the  fine  barred  the  issue  in  tail,  and  made 
the  estate  descend  as  a  fee,  so  long  as  there  was 
such  issue ;  but  the  fine  could  not  afibct  the  prece- 
dent estate  of  the  widow,  if  the  ass^ment  of  her 
dower  was  good.    If  therefore  the  deed  had  the 

effect  of  an  assignment  of  dower,  there  was  an  end 

of  the  bar. 
He  then  stated  that  the  assignment  of  dower  was 

good,  and  transferred  the  freehold  to  the  widow ; 

and  concluded,  that  the  Judges  concurred  with  him, 

that  the  fine  did  not  operate  as  a  bar. 
The  judgment  was  affirmed. 
6S.  In  the  case  of  a  trust  estate,  the  plea  ^iod  »te>c.  \0y 

partes  Jlnis  nihil  habuerunty  is  not  allowed  by  the 

Court  of  Chancexy,  as  has  been  already  shown. 
6i.  By  the  common  law,  a  fine  might  be  avoided  Arermcnt  of 

on  account  of  any  fraud  in  the  parties  who  levied 

iU    Thus  Bracton  says, — Ejxumtur  etiam  quis  quod  ^3^-  ^- 

clameum  mm  appqsuerit,  ^Jinis  Jhctusfuerit  per  dobmt 

vel  Jraudenif  vel  aUo  modo  in  aUerius  prc^ndicimn^ 

^uodjifdi  tenere  non  debeat^ 
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Hubert's  Q5.  Jq  £q  ^jjj.  one  Hubert  was  convicted  in  the 

12  Rep.  123.  Star  Chamber,  upon  a  bill  exhibited  agaiost  him  for 
c*^  R  ^d  *••   procuring  one  Webster  to  acknowledge  a  fine  in  the 

name  of  Alexander  Gillibrand»  who  was  then  beyond 
sea.  The  sentence  was,  that  he  should  be  fined  and 
imprisoned ;  and  that  the  fine  thus  levied  should  be 
avoided,  if  it  could  be  so  done,  by  entering  a  vacat 
on  the  roll,  or  otherwise,  as  the  justices  of  the 
Common  Pleas  should  best  approve :  and  if  it  could 
not  be  so  made  void,  that  then  Hubert,  by  fine  or 
otherwise,  as  Gillibrand  might  devise,  should  re- 
convey  the  land  to  him  and  his  heirs. 
s.c.Cro.         66.  "  Lord  Keeper  Egerton  said  he  had  always 

noted  this  difference.  If  one  of  my  name  levies  a 
fine  of  my  land,  I  may  well  confess  and  avoid  this 
fine,  by  showing  the  special  matter ;  for  that  stands 

T(S2  ^*  ^  ^®^  ^^  *^^  ^"®*  -^"^  ^  ^  stranger  who  is  not  of 
.  my  name  levies  a  fine'of  my  land  in  my  name,  I  shall 
not  be  received  to  aver  that  I  did  not  levy  the  fine, 
for  that  is  merely  contrary  to  the  record ;  and  so  it 
is  of  all  reconusances,  and  other  matters  of  record. 
But  1  conceive,  when  the  fraud  appears  to  the  Court, 
Its  here,  they  may  well  enter  a  vacat  on  the  roll,  and 
so  make  it  no  fine ;  although  the  party  cannot  avoid 
it  by  averment,  during  the  time  that  i^  remains  as  a 
?'ecord." 

67*  Soon  after  the  Restoration,  doubts  were  enter-^ 
tained  respecting  the  power  of  Parliament  to  set 
aside  a  fine  obtained  by  force  and  fraud. 
Lords*  Journ^  A  bill  haying  been  brought  into  the  House  of 
12^0^*2^*^  Lords  to  vacate  certain  fines  unduly  procured  to  be 
levied  by  Sir  Edward  Powell  and  Dame  Mary  his  wife^ 
the  House  co^^nanded  the  Judges  to  deliver  their 
opinions  thereon  in  point  of  law.  The  Lord.  Chief 
Justice   of  the  Kwg'a  Bench  delivered  it  as  hi& 
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opmipn,  and  that  of  all  the  rest  of  the  Judges,  to  be,^ 

*'  That  they  did  not  find  by  any  record  or  precedent 

in  their  law-books  of  any  fine  which  had  been  per* 

fected,  that  had  been  vacated  for  fraud  or  force  m 

Parliament,  or  any  other  place/'    The  ^[uestion  was 

then  put,  whether  the  fine  was  obtained  by  force ; 

and  it  was  resolved  in  the  affirmative.    The  bill  passed, 

but  the  following  .protest  was  entered,   signed  by  Id.  pa.  209. 

Lord  Chancellor  Hyde    and  several  other  Lords, 

*'  That  fines  are  the  foundations  of  the  assurances 

of  the  realm,  upon  which  so  many  titles  depend* 

and  therefore  ought  not  to  be  shaken ;  nor  hath  there 

any  precedent  occurred  to  ua  wherein  any  fines  have 

been  vacated  by  judgment  or    act  of  parliament, 

or  otherwise,  without  consent  of  the  parties  j   the 

eye  of  the  law  looking  upon  fines  as  things  always 

transacted  by  consent,  and  with  that  reverence,  that 

no  averment  whatsoever  shall  be  against  them  when 

they  are  perfected.''     In  the  House  of  Commons  Commoos 

counsd  were  heard  for  and  against  this  bill ;  and  the  pa."344^ 

House  being  satisfied  that  they  had  full  power  and  i3  &  14 

jurisdictioti  of  the^  cause*  the  bill  passed.  jy*.  .  c.    • 

68.  A  fine  may  also  be  avoided  by  an  averment  3  Rep.  80  a. 
of  firaud,  in  consequence^of  the  statute  27  Eliz.  c.  4.,    ^  * 
where  it  appears  to  have  been  levied  to  secret  uses,  xit.  32.  c,  26 
for  the  purpose  of  deceiving  purchasers :  or  by  an  *  ^7. 
avennent  of  usury,  under  the  statute  13  £liz.  c.  8. 

69«  Although  a  filne  duly  levied  is  as  effectual  and  Courts  of 
binding  in  a  court  of  equity,  as  ia  a  court  of  l^w ;  ^"^*^ 
because  it  ia  one  of  the  common  assurances  of  the 
realm,  and  was  originally  instituted  for  the  pur|y)se 
of  securing  those  who  were  in  possession  (xf  lands 
against  all  daims  whatever ;  yet  if  any  fraud  or 
undqe  practice  appears  to  have  been  used  in  oh* 
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bay  V.  Han-  taining  the  fine,  the  Court  of  Chancery  will  then  re- 
Hep!  lid!'  *  ^^^^^  against  it,  as  much  as  against  any  other  convey- 
Welby  V.  ance ;  for .  though  it  might  be  extremely  improper 
TothilL  99.    suid  inconvenient  to  admit  of  an  averment  in  a  court 

of  common  law  against  a  fine  obtained  by  fraud, 
because  it  would  be  dangerous  to  permit  the  evidence 
of  a  record  to  be  questioned  in  any  case  whatever, 
yet  as  there  was  a  method  in  which  relief  might  be 
given  in  cases  of  this  kind,  without  contradicting  the 
principles  of  the  common  law,  it  was  highly  proper 
that  a  court  of  equity  should  adopt  it ;  and  the  Lord 
Chancellor  appears  to  have  exercised  this  jurisdiction 
as  early  as  the  reign  of  Queen  Elizabeth. 

70.  The  Court  of  Chancery  however  does  not  ab- 
solutely set  aside  a  fine  so  obtained,  nor  does  it  send 
the  party  aggrieved  to  the  Court  of  Common  Fleas  to 
ante,  c- 10.    get  it  reversed;  but  it  considers  all  those  who  have 
'  taken  an  estate  by  such  fine,  with  notice  of  the  fraud, 

as  trustees  for  the  persons  who  have  been  defrauded ; 
and  decrees  a  reconveyance  of  the  lands,   on  the 
general  ground  of  laying  hold  of  the  ill  conscience  of 
the  parties,  to  make  them  do  that  which  is  nec^sary 
for  restoring  matters  to  their  former  situation.  With 
Clark  V.         respect  to  any  technical  error  in  a  fine,  or  irregularity 
In  Cha.  15.  *   li^  the  commissioners  who  took  the  acknowledgment 
^^"J-  ^"^-    of  it,  these  are  matters  only  cognizable  in  the  Court 
St.  John  y.     of  Common  Pleas ;  because  a  fine  being  of  the  same 
7x5  Ea  259  ^^ture  as  a  judgment,  is  properly  examinable  in  that 
1  Vea.  289.     court  only  where  it  is  entered. 
Wright  71.  The  plaintiff  being  sdmple,  was  drawn  in  to  levy 

Tot.  lOl!       ^  ^^  ^^  ^^^  lands.    It  was  ordered  that  the  lands 

should  be  re-assured,  if  the  defendant  did  not  pay  a 
valuable  consideration ;  or  if  he  failed  of  payment 
thereof,  then  the  said  lands  should  be  re-assured. 
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72.  A  bill  was  filed  by  one  Coleby,  to  be  relieved  Coleby 
against  a  purcbsuse  made  from  the  plaintiff '  s  father ;  ]Vern.20S. 
suggesting  that  he  had  been  circumvented  and  im- 
posed upon  by  the  defendants.  On  the  other  side 
the  defendants  insisted  on  their  purchase ;  and  it  ap- 
peared that  there  were,  first,  articles  for  the  purchase 
under  hand  and  seal ;  and  some  time  after  that,  a  con- 
veyance actually  made  and  executed,  in  pursuance 
of  these  articles,  and  the  purchase-money  paid  and 
secured;  and  after  all  this,  a  fine  levied  by  the  plain- 
tiff's father  to  the  purchaser. 

Lord  Keeper  North  set  the  purchase  aside,  because 
there  appeared  to  have  been  some  art  used  to  persuade 
the  plaintiff's  father  to  sell  the  lands. 

73*  A  person  prevailed  on  a  woman  to  levy  a  fine  Woodhouse 
of  some  houses,  and  to  execute  a  deed  declaring  the  2  Vei^^.  307*. 
uses  thereof  to  himself  and  his  heirs.  It  being  proved 
that  the  woman,  at  the  time  of  levybg  the  fine,  de- 
clared that  she  must  make  use  of  some  friend's  name, 
in  trust  for  herself ;  and  she  having  afterwards  de- 
clared in  her  will,  that  she  Only  levied  the  fine  for  the 
better  enabling  her  to  dispose  of  her  estate ;  and 
having  devised  it  to  J.  S.  subject  to  the  payment  of 
her  debts ;  the  Court  of  Chancery  decreed,  not  only  Pennc  v. 
tlu^  the  lands  were  liable  to  the  debts  of  the  testatrix;  Forrest, '41. 
but  also  that  the  person  to  whose  use  the  fine  was 
declared,  should  convey  the  houses  to  J.  S.,  according 
to  the  will* 

74.  By  the  common  law.  If  an  infant  or  idiot  has  ante  0.5.(47. 
by  any  neglect  or  contrivance  been  permitted  to  levy  jq  ji  42  5. ' 
a  fine,  his  declaration  of  the  uses  thereof  will  be  sood  12  — 124. 
at  law,  so  long  as  the  fine  remains  in  force;  and  if  the  1  y^.  304. 
fine  is  never. reversed,  his  declaration  of  the  uses  will 
be  binding  and  conclusive  on  him,  and  his  heirs  for 
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ever:  because  the  law  will  not  presume  that  a  fine, 
which  is  a  solemn  act  on  record^  has  been  levied  by 
a  person  labouring  under  such  disabilities ;  and  diere- 
fore,  until  the  fine,  which  is  the  principal,  isannufledt 
the  declaration  of  the  uses  thereof  will  remain  good. 
Thus  stands  the  common  law  on  this  point ;  but  as 
the  Court  of  Chdncery  has  in  many  instances  com- 
pelled persons,  who  had  obtained  estates  ilnderafine 
in  a  fraudulent  manner,  to  reconvey  them  to  those 
Mtnefid/'  who  Were  really  entitled  thereto ;  so  that  Court  will 
Toth.  42.      interpose  its  authority  in  cases  of  this  kind,  and  not 

sufier  the  declaration  of  uses  of  a  fine  levied  by  an  in- 
fant or  idiot  to  bar  his  heirs  ;  as  no  'species  of  fraud 
can  be  more  evident,  than  that  of  obtaining  a  convey* 
ance  from  a  person  of  this  description. 
j^«>n  V-         75.  Thus  where  one  Addison  by  a  first  and  second 
2  Vera.  678.  inquisition  was  found  a  lunatic  in  I7O6,  from  the 
I  aS."  3?!'    y^^  ^^^9'  without  any  lucid  interval.     The  defend- 
ant had  got  a  mortgage,  and  at  last  an  absolute  pur« 
chase,  at  a  great  undervalue,  by  deeds,  fines,  and 
recoveries. 
The  Court  set  aside  the  purchases, 
c.  10.  $  32«        76.  It  has  been  already  stated,  that  a  fine  levied  by 

a  trustee  will  not  be  allowed  by  the  Court  of  Chan- 
cery to  protect  either  the  trustee  or  any  person  having 
1  Vera.  149.  notice  of  the  trust.  Thus  in  the  case  of  Bovey  v* 
Smith,  the  Lord  Keeper  put  this  case  to  Serjeant 
Maynard — <'  A.  seised  in  fee  in  trust  for  B.,  for  full 
'  consideration  conveys  to  C,  the  purchaser  having 
notice  of  the  trust ;  and  afterwards  C,  to  strengthen 
his  own  estate,  levies  a  fine.  Whether  B.  flie  cestui 
que  trust  be  not  in  that  case  bound  to  enter  within 
fiv6  years  ?  and  the  counsel  were  all  of  opinion  that 
he  was  not }  for  C.  having  purchased  wi1&  noticey  * 
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notwithstanding  any  consideration  paid  by  him,  wan 
but  a  trustee  for  B. ;  and  so  the  estate  not  being  dis- 
placed, the  fine  cannot  ban" 

77-  In  the  case  of  Shields  v.  Atkins,  Lord  Hard-  3  Atk.  563. 
wicke  said  it  would  be  dangerous,  where  a  person 
entered  on  the  foot  of  a  trust,  and  never  made  any 
declaration  of  his  having  performed  the  trust,  to 
construe  this  such  an  entry,  as  that  a  fine  and  non- 
claim  afterwards  would  be  a  bar.    And  in  the  case  of 
Lord  Pomiret  v.  Lord  Windsor,  he  observed,  that  a  2  Yes.  482. 
court  of  equity  would  not  sufier  a  fine  levied  by  a     -^^  •  ^  • 
trustee,  to  bar  an  equitable  right.     And  that  if  a 
practice  of  this  kind  was  sufiered  to  prevail,  a  court 
of  equity  might  as  well  be  abolished  by  act  of  par- 
liament. 

78.  A  court  of  equity  will  hot  sufibr  a  fine  and  non-^ 
claim  to  bar  any  charge  on  lands,  Where  the  person 
who  levied  the  fine  had  notice  of  such  charge. 

79-  Thus  where  a  person  to  whom  lands  were  de^-  Drapersi 
vised,   subject  'to  legacies,  levied  a  fine,  on  which  2  Vert  662# 
there  was  five  years  non-claim,  and  afterwards  granted 
a  rent-charge  and  mortgaged  the  lands  ; 

It  was  decreed,  that  the  fine  and  non-claim  was  no 
bar  to  the  legatees  under  the  will :  the  devisee  hav- 
ing no  title  but  under  the  will,  was  implied  notice ; 
and  all  other  purchasers,  if  any,  to  be  brought  in  and 
contribute. 

80.  It  is  a  principle  of  equity,  that  if  a  stranger 
enters  upon  an  infant's  estate,  and  receives  the  profits, 
he  shall  be  looked  upon  as  a  trustee  for  the  infant ; 
and  that  the  laches  of  a  trustee  shall  not  prejudice 
the  cestui  que  trust. 

81  •  Thus  where  A.  devised  lands  to  trustees  until  Allen  ▼• 
his  debts  were  paid,  and  then  to  an  infant  and  his  2^ern.  ^68: 
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heirs*  The  defendant  entered  on  the  estate,  and  levied 
a  finp;  five  years  passed^  the  infant  brooght  an 
ejectment  as  soon  as  he  had  attained  his  fidl  age, 
hilt  was  barred  by  the  fine  and  the  non-claim  of  the 
trustees. 

He  then  brought  his  bill  in  Chancery,  where  it 
was  argued,  that  although  the  fine  and  non-claim  was 
a  good  bar  at  law,  the  legal  estate  being  in  the 
trustees,  who  were  of  full  age,  and  ought  to  have 
entered,  yet  that  the  plaintiff  ought  not  to  su£fer  by 
their  laches,  being  an  infant. 

The  Court  decreed  the  possession,  and  an  account 
of  the  profits ;  declaring  that  the  fine  and  non-claim 
should  not  run  upon  the  trust,  in  the  infant's  mino- 
rity ;  nor  he  sufier  for  the  laches  of  his  trustee. 

1  il"%72 '       ^^'  ^  mortgagor  of  a  term  for  years  cannot  bar  a 

2  Vet.  482.    mortgagee  by  a  fine  and  non-claim ;  for  although  th^ 

mortgagee  be  in  reality  out  of  possession,  yet  when 
that  is  done  by  the  consent  of  both  parties ;  and  the 
nature  of  the  contract  requires  it  should  be  so,  while 
the  interest  is  regularly  paid ;  it  would  be  against 
the  original  design  of  the  contract,  that  any  act  of 
the  mortgagor,  except  the  payment  of  the  money, 
should  deprive  the  mortgagee  of  his  security.  And 
with  respect  to  a  mortgage  in  fee,  the  mortgagor 
having  no  estate  of  freehold,  his  fine  would  be  void 
on  that  ground. 

83.  A  fine  and  non-claim  by  a  mortgagee  in  po8>- 
session,  will  not,  upon  the  same  principle,  i)ar  the 

Weldon  v.     equity  of  redemption.    Thus,  where  a  fine  and  noa* 

?v*  ^32   cl*"°  ^*®  pleaded  to  a  bill  brought  for  redemption 

of  a  mortgage,  the  plea  was  over-ruled.        ^ 

Lingarrf  v.         This  doctrine  is  contradicted  in  a  subsequent  case ; 

2  Vera.  189.  ^^^  ^*  appears  reasonable,  that  as  long  as  any  right  of 
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redemption  is  expressly  or  impliedly  admitted  by  the 
mortgagee  in  possession,  his  fine  should  not  affect  it. 

84.  Where  a  fine  is  levied  by  a  person  who  has  got  ^  Atk.  381. 
into  possession  under  a  forged  deed,  a  court  of  (equity 

will  not  allow  it  to  have  any  operation.  And  where 
tenants  give  a  conditional  possession  only,  provided  ^^'  ^9^* 
they  may  pay  their  rents  to  a  third  person,  until  a 
suit  is  determined,  a  fine  levied  under  such  a  pos- 
session will  not,  in  a  court  of  equity,  be  allowed  to 
have  any  efiect. 

85.  Where  a  fine  is  levied  pursuant  to  a  decree  of  Goodrick  v. , 
the  Court  of  Chalicery,  for  a  particular  purpose,  that  j  a,^°ca.49. 
Court  will  not  permit  it  to  operate  farther  than  the  2  Vern.  56. 
decree  directs. 

86.  The  intention  of  marriage  articles  is  so  far  'Trevor  v. 

Trevor 

considered  in  equity,  that  if  a  fine  be  levied  of  the  Tit.  32*.  c.  22, 
lands  comprehended  in  such  articles,    to  different  ^  ^^* 
uses,  a  court  of  equity  will  compel  a  conveyance  of 
the  lands  to  the  uses  of  the  marriage  articles,  not-    - 
withstanding  the  fine. 

87*  The  plea  of  a  fine,  and  long  possession  under 
it»  is  not  a  good  bar  to  a  bill  brought  for  a  discovery 
of  the  deeds  declaring  the  uses  of  such  fine. 

88.  William  Lord  Brereton,  being  seised  in  fee  of  Holt  v. 
the  impropriate  rectory  of  Middlewich,  and  of  the  5  Brown 
advowson  and  vicarage  of  the  said  church,  as  append-  ^wl-Ca.569, 
a&t  to  the  rectory,  agreed  with  Robert  Lowe  to  convey 
the  same  to  him  ^  and,  in  pursuance  of  this  agreement, 
the  said  William  Lord  Brereton  and  Elizabeth  his 
Wifi^  and  William,  their  son  and  heir  apparent,  in 
1664,  levied  a  fine  sttr  c(musance  de  droit  come  ceo,  ^, 
in  consideration  of  1000/L  therein  mentioned  to  be  the 
.purchase-money,  in  the  court  of  the  county  palatine  of 
Cheater,  to  the  said  Robert  Lowe,  and  to  Edward 
l^inshall,  Grabriel  Hodgson,  and  John  Wilson,  (who 
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all  three  died  in  Lowe's  lifetime),  and  to  the  heirs  of 
the  said  Robert  Lowe.  About  the  year  1702,  Samuel 
Lowe,  the  son  and  heir  of  Robert  Lowe,  presented  a 
clerk  to  the  vicarage  of  Middlewich,  who  was  insti- 
tuted and  inducted,  and  continued  in  possession  till 
his  death,  which  happened  in  the  year  I7I8,  when 
Francis  Lord  Brereton  presented  his  clerk  to  the 
vicarnge,  who  was  instituted  and  inducted.  James 
iiowe,  the  respondent's  brother,  brought  a  writ  of 
quare  hnpedit,  but,  before  the  matter  was  determined, 
the  incumbent  died,  and  the  respondent  Lowe  pre- 
sented his  clerk,  who  was  instituted .  and  inducted ; 
and  the  appellants  brought  their  writ. of  quare 
impeditt  to  recover  that  turn  of  presentation,  claiming 
the  same  under  a  conveyance  from  the  family  of 
Srereton.  The  respondent  Lowe  having  pleaded  his 
title  to  the  rectory  and  vicarage  under  the  purchase 
and  fine  above  mentioned,  the  appellants,  in  Easter 
term  17^4,  exhibited  their  bill  in  the  Court  of  Ex- 
chequer against  the  respondent,  setting  forth,  that 
William  Lord  Brereton  being  minded  to  sell  the  glebe 
and  tithes  of  the  said  rectory,  the  respondent's 
grandfather,  who  was  then  bailiff  to  Lord  Brereton, 
prevailed  on  him,  his  lady  and  son,  for  some  small 
^um  of  money,  to  sell  and  convey  to  the  said  Robert 
Lowe  the  glebe  lands  and  tithes  of  the  greatestpart 
of  the  said  parish ;  and  other  parcels  of  the  said  tithes 
were  about  the  same  time  purchased  by  several  other 
.persons,  and  conveyed  to  them ;  and  the  said  Robert 
Lowe,  as  j)art  of  the  consideration  for  the  purdiaseof 
the  said  tithes,  agre,ed  to  take  upon  himself  the  pay- 
ment of  the  stipend  of  nmeteen  mari^s  to  the  vicar; 
but  neither  he  nor  his  son  ever  pretended  or  insisted 
on  any  right  to  the  advowson  of  the  vicarage,  nor 
ever  attempted  to  present  thereto,  except  in  the  year 
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1703,  when  Samuel  Lowe,  taking  advantage  of  John 
Lord  Brereton's  being  then  under  a  commission  of 
lunacy,  presented  a  clerk.  The  appellants  therefore 
prayed,  that  the  respondent  might  discover  whether 
there  was  not  some  deed  wherein  the  4ises  of  the  fine 
were  declared,  and  whether  a  subsequent  fine  of  par- 
ticular parcels  of  the  rectory  was  not  levied  in  I667, 
and  deeds  executed  declaring  the  uses  thereof.  In 
bar  to  this  discovery,  the  respondent  pleaded  the 
purchase  so  made  by  Robert  Lowe  his  grandfather, 
and  the  fine  thereupon  levied  to  him  of  the  said 
rectory,  and  the  advowson  of  the  said  vicarage ;  and 
also  the  payment  of  the  said  sum  of  1000  A,  the  pur- 
chase*money  mentioned  in  such  fine.  That  prodama- 
tions  were  duly  made  on  the  said  fine,  and  that  no 
claim  was  made  to  the  premises  within  five  years  next 
after.  That  the  respondeat,  and  those  claiming  under 
him,  enjoyed  the  premises  fot  fifty  years  and  upwards, 
and  insisted  on  the  statute  of  limitations. 

On  the  9th  of  November,  1794^>  this  plea  came  on  to 
be  argued  before  the  Barons,  when  they  ordered  that 
the  plea  should  be  allowed.  An  appeal  was  then 
brought  in  the  House  of  Lords  ^  and,  on  behalf  of  the 
appellants,  it  was  argued,  that  the  fine  insisted  by  the 
plea  to  have  been  levied  to  Robert  Lowe,  Minshall, 
Hodgson,  and  Wilson,  was  not  levied  with  an  inten- 
tion to  convey  the  rectory  to  the  conusees  for  their 
0119a  use,  but  only  to  clear  the  title  to  the  rectory^ 
which  was  then  intended  to  be  sold  in  parcels ;  and  as 
there  did  not  appear  to  be  any  declaration  of  the  uses 
of  fhis  fine,  it  would,  by  the  rules  of  law,  result  to 
the  conusors.  That  the  end  of  the  bill  was  to  discover 
the  intent  and  design  of  the  said  fine,  and  of  a  subse- 
quent fine,  said  to  have  been  levied  in  I667  to  the  said 
Robert  Lowe,  of  divers  parcels  of  the  said  rectory ;  and 
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by  the  discovery  of  this  second  fine,  and  the  uses  of 
it,  and  the  consideration  of  such  conveyance,  to  show 
that  the  uses  of  the  first  fine  did  result  to  the  conusors, 
or  at  least  as  to  such  parts  of  the  rectory  as  were  not  par- 
ticularly conveyed  by  the  second  fine,  and  the  deeds  de- 
claring the  uses  of  it ;  and,  therefore,  the  first  fine  ought 
not  to  have  been  pleaded  in  bar  to  such  discovery, 
without  a  denial  of  the  particular  drcumstanccs 
charged  by  the  bill,  as  an  evidence  of  such  resulting 
use.    That  the  respondent,   by  not  •  answering  or 
den}ring  the  several  charges  in  the  bill,  touching  the 
second  fine,  and  the  declaration  of  its  uses,  did  im  - 
plicitly  admit  the  same,  and  that  the  advowson  of  the 
vicarage  was  not  comprized  therein ;  and  this  admis- 
sion was  a  strong  evidence  against  him,  to  show,  that 
the  first  fine  was  levied  only  for  the  purposes  above 
mentioned,  and  that  nothiog  more  was  intended  to 
pass  to  his  ancestor,  than  what  was  particularly  com- 
prized in  the  second  fine,  and  the  declaration  of  the 
uses  thereof.    That  it  did  not  appear  by  the  plea 
what  was  the  real  purchase*money  of  the  advowson, 
nor  that  the  same  was  paid  by  Robert  Lowe,  the 
respondent's  ancestor.    That  the  appellants  and  the 
respondent  derived  under  the  same  title,  and  the 
right  of  the  appellants  to  the  advowson  appeared 
from  the  respondent's  own  conveyances ;  the  pretence, 
therefore,  of  his  ancestor's  being  a  purchaser,  without 
any  notice  of  the  appellant's  title,  was  without  fbunda« 
tion.     And  as  to  the  quiet  enjoyment,  the  fine  and 
non-claim,  and  the  statute  of  limitations,  set  up  as  a 
bar  to  the  discovery  sought  by  the  appellants,  it  was 
said,  that  as  to  the  glebe,  and  such  part  of  the  tithes, 
parcel  of  the  said  rectory,  as  the  respondent  claimed* 
there  might  have  been  a  long  and  quiet  possession,  nor 
was  his  title  thereto  at  all  impeached  by  the  appellant's 
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bill ;  but  as  to  the  advowson  of  the  vicarage,  the  only 
evidence  of  enjoyment  insisted  on  by  the  respondent, 
was  a  presentation  about  the  year  I702,  which  was 
during  the  lunacy  of  Lord  John  j  and,  since  that 
time.  Lord  Francis,  his  heir,  presented  the  last  in- 
cumbent, and  regained  the  possession  of  the  vicarage. 
It  was  therefore  hoped,  that  the  said  plea  should  not 
bar  the  appellants  of  a  full  discovery  of  the  respond-  - 
ent's  title,  but  that  the  order  for  allowing  the  sdme 
should  be  reversed.  On  the  other  side,  it  was  con- 
tended, that  Robert  Lowe,  the  respondent's  grand- 
father, and  under  whom  he  claimed,  was  a  purchaser 
of  the  rectory  and  the  advowson  of  the  vicarage,  by 
the  fine  levied  in  1664,  for  1000/.,  without  any  notice 
of  any  other  title ;  and  therefore,  by  the  known  and 
established  rules  and  practice  of  courts  of  equity,  the 
respondent  ought  not  to  be  obliged  any  further  to 
discover  or  disclose  his  title ;  nor  were  the  appellants 
entitled  to  the  aid  of  a  coiut  of  equity  in  respect  to 
such  title.  That  by  the  fine,  proclamations,  and  non- 
claim  thereupon,  and  by  the  length  of  peaceable  pos- 
session and  enjoyment,  whiph  the  respondent's  grand- 
father, father,  and  brother,  and  those  claiming  under 
them,  had  successively  of  the  said  advowson,  under 
the  said  fine  and  purchase  \  the  title  under  which  the 
appellants,  by  their  bill,  claimed  the  same,  was  utterly 
and  efiectually  barred  and  defeated  both  at  law  and 
in  equity ;  and,  therefore,  the  order  for  allowing  the 
plea  ought  to  be  affirmed,  and  the  appeal  dismissed 
with  costs.  After  hearing  counsel  on  this  appeaK  it 
was  ordered  and  adjudged,  that  the  order  therein 
complained  of  should  be  reversed ;  and  that  the  plea 
should  stand  for  an  answer,  with  liberty  to  except  so 
far,  as  to  oblige  the  respondent  to  discover  any  con- 
veyance or  conveyances  made  by  William  Lord  Bre- 
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reton  and  Elizabeth  his  wife,  and  William  Breretdtr, 
Esq.  their  son,  or  any  or  either  of  them,  to  Robert 
Lowe,  the  respondent's  grandfather,  alone,  or  jointly 
with  any  other  person  or  persons ;  and  to  discover 
any  deed  or  deeds,  declaring  the  uses  of  a  fine,  in  the 
pleadings  mentioned  to  be  levied  in  the  l6th  year 
of  King  Charles  II.,  or  declaring  the  uses  of  a  fine 
in  the  pleadings  also  mentioned  to  be  levied  in  the 
vear  I667. 

89.  Although  a  bill  in  equity  is  not  such  an  action 

as  will  avoid  a  fine,  if  the  subject  matter  of  the  suit 

be  of  legal  jurisdiction ;  yet  still,  in  some  instances, 

the  'filing  a  bill  in  a  coiut  of  equity  will  prevent  the 

2  Atk  389     ^^  arising  from  a  fine  and  non-claim.       And  in 

cases  of  this  kind,  the  Court  will  direct  a  trial  at  law, 
with  an  order  that  the  defendant  shall  not  set  up  the 
fine  in  bar  of  the  plaintiff's  claim ;  upon  the  same 
principle  that  a  court  of  equity  sometimes  directs  that 
the  defendants  in  a  suit  of  law  shall  not  plead  the 
statute  of  limitations. 

Pincke  v.  ^^*  ^^^  ^^^^  Thomycroft,  Bart,  being  entitled  to 

Thornycroft,  the  remainder  in  fee  of  the  estates  in  question,  ex- 
289^'  pecunt  on  the  decease  of  his  sister  Elizabeth,  the 

P^^Q^"^^    then  wife  of  General  Handasyde,  devised  the  same 

to  Henry  Forster  in  fee.  After  the  decease  of  Sir 
John  Thomycroft,  disputes  arose  between  Mrs.  Han- 
dasyde (who  was  heir  at  law  of  Sir  John  Thomycroft) 
and  Mr.  Forster,  respecting  the  validity  of  this  wiU^ 
which  were  compromised,  and  Mr.  Forster,  in  consi- 
deration of  6S0/«,  conveyed  all  his  interest  in  the 
estates  devised  by  the  said  will  to  General  Handa- 
syde and  his  wife  in  fee  as  joint  tenants.  Mrs.  Han- 
dasyde survived  her  husband,  and,  having  no  issue,  she 
devised,  among  other  estates,  **  her  estate  and  manor 
of  Stockwell  in  the  parish  of  Lambeth,  in  the  county 
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of  Suriy,  and  all  thereunto  belonging,  to  Henshaw 
Thoraycroft,  and  his  heirs  male  ;"  and  appointed  him 
her  executor.  Upon  the  death  of  Mrs.  Handasyde, 
Henshaw  Thomycroft  entered  into  possession  of  all 
the  estates  whereof  she  was  seised,  among  which  was 
a  farm  situated  in  the  parish  of  St.  Mary  Newington, 
but  which  was  not  within  the  manor  of  Stockwell, 
and  therefore  did  not  pass  by  the  will ;  and  in  Hilary 
term  1773>  levied  a  fine  and  suffered  a  recovery  of  all 
those  estates,  in  order  to  bar  the  entail.  Previous  to 
this,  Elizabeth  Pincke  and  Ann  Thomycroft,  who 
were  the  heirs  at  law  of  Mrs.  Handasyde,  filed  their 
bill  in  the  Court  of  Chancery  against  Henshaw 
Thomycroft,  praying,  that  the .  said  Thomycroft 
might  set  forth  the  dates  and  short  contents  of  all 
the  deeds,  evidences,  and  writings  in  his  custody  or 
power,  relating  to  the  estates  whereof  Mrs.  Handa- 
syde died  seised ;  and  that  he  might  likewise  set 
forth  and  discover  of  what  lands  of  the  said  Mrs; 
Handasyde  he  was  in  possession,  which  were  not 
comprised  in  her  will,  and  for  an  account  of  the  rents 
and  profits  of  the  said  premises  received  by  him  since 
the  decease  of  Mrs.  Handasyde,  and  for  a  delivery 
of  all  deeds  relating  thereto.  Tlie  defendant,  by  his 
answer,  denied  being  in  possession  of  any  estates  be* 
longing  to  Mrs.  Handasyde,  but  what  were  comprised 
in  her  will.  The  heirs  at  law  soon  after  discovered, 
that  the  farm  at  Newington  was  not  devised  by  the 
wiU,  and  therefore  brought  an  ejectment  for  the  re- 
covery of  it.  Notice  of  trial  having  been  given  just 
before  the  Summer  assizes  I7789  a  few  days  before 
the  trial  was  to  come  on,  the  solicitor  for  the  de- 
fendant informed  the  solicitor  for  the  plaintiff  of  the 
will  of  Sir  John  Thomycroft,  and  that  the  produc- 
tion of  that  will,  and  setting  up  the  title  of  Henry 
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Forster  under  it,  would  nonsuit  the  plaintiff  in  ejects 
ment ;  but  did  not  mention  the  fine  or  the  deed  by 
which  Forster's  title  was  conveyed  to  Mrs.  Handa- 
syde^  that  deed  being  in  fact  not  then  discovered. 
ThQ  heirs  at  law  gave  notice,  of  trial  for  the  Lent 
assizes  1779>  when  Henry  Thornycroft.  set  up  the 
fine  and  non-claim ;  and  there  having  been  no  actual 
entry,  the  plaintiffi  were  nonsuited.  Upon  this,  the 
plaintifis  filed  a  bill  of  revivor  and  supplement,  pray  * 
ing,  that  under  these  circumstances,  the  defendants 
might  be  restrained  from  setting  up  the  fine  in  any 
manner  to  the  prejudice  of  the  plaintiffi.  The  case 
was  heard  before  the  Lords  Commissioners  Lough- 
borough, Ashhurst,  and  Hotham ;  and  on  behalf  of 
the  plaintifis  it  was  contended,  that  they  should  have 
proceeded  to  trial  at  the  Summer  assizes  177^,  which 
was  before  the  expiration  of  the  five  years,  if  they 
had  not  been  prevented  by  the  information  of  the 
solicitor ;  and,  therefore,  this  was  a  proper  case  for 
the  interference  of  a  court  of  equity.  They  insisted 
further,  that  the  filing  of  the  bill  in  tlie  Court  of 
Chancery  was  of  itself  sufficient  to  prevent  the  bar, 
arising  from  the  fine  and  non-claim,  taking  place. 

For  the  defendants,  it  was  urged,  that  there  was 
no  impropriety  in  the  solicitor's  conduct  ;^  that  the 
Court  would  not  interfere  to  prevent  the  operation 
of  a  fine,  unless  ia  cases  of  fraud ;  and  that  the  bill 
being,  in  substance,  a  mere  bill  for  discovery,  could 
not  operate  to  prevent  the  bar  arising  from  the  fine. 

Lord  Loughborough.— <*  If  it  were  made  out  that 
the  plaintiffii  were  prevented  from  tiying  their  cause 
by  fraud,  I  should  think,  under  the  principles  of 
this  Court,  tiie  defendants  ought  to  be  restrained 
from  setting  up  the  fine  as  a  bar ;  but  here  the  plain- 
tiflb  take  it  for  granted  that  a  bill  filed  in  this  Court, 
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for  aay  purpose,  will  prevent  the  statute  of  limita- 
tion, or  a  fine,  barring.  All  legal  interests  are  bound 
by  the  fine ;  if  the  subject-matter  of  the  suit  be  of 
legal  jurisdiction,  the  bringing  a  suit  in  equity  will 
not  bar  the  operation  of  the  fine.  If  a  demand  of 
a  debt  be  made  here^  if  it  be  a  legal  debt,  this  Court 
being  applied  to  for  a  discovery,  will  not  prevent  the 
statute  of  limitations  from  running ;  hxA  if  it  be  for 
payment  out  of  assets,  for  which  this  is  tlie  proper 
jurisdiction,  there  the  filii^  of  the  bill  is  the  com- 
mencement of  a  proper  suit.  I  do  not  say  that  a 
case  may  not  exist,  where  the  bad  faith  of  par- 
ties may  make  a  ground  to  ptevent  a  fine  from  bar- 
ring; but  here  was  only  a  communication  of  the^ 
truth  of  the  case ;  the  attorney  stated  dl  he  knew : 
it  was  not  his  duty  to  give  notice  of  the  fine.  It  was 
not  in  proof  that  it  was  in  consequence  of  this  they 
did  not  try  the  cause :  it  was  their  own  judgment 
that  decided  upon  it.  A  legal  bar  has'  taken  place 
in  consequence  of  a  legal  provision  ^  whether  that 
provision  be  wise  or  not,  it  must  bind.  No  hard- 
ship has  occurred,  in  consequence  of  which  they  can 
say,  that  in  conscience  the  fine  should*  not  be  set  up% 
This  b  a  legal  title,  over  which  this  Court  has  no  ju- 
risdiction, and  no  fraud  has  intervened.  The  bill 
must  therefore  be  dismissed.'' 

Lord  Commissioner  Ashurst.-^**  I  am  of  the  same 
opinion :  where  a  bill  is  filed,  with  a  prayer  for 
equitable  relief,  the  policy  of  the  law  suspends  the 
statute  of  limitations ;  just  as  in  the  case  of  the  com- 
mencement of  an  action.  But,  with  respect  to  a 
fine,  the  case  is  different ;  the  bringing  an  action  is 
not  sufficient  to  bar  the  operation  without  an  actual 
entry }  no  more  can  the  bringing  a  suit  her^  be  so, 
unless  the  entry  was  prevented  by  fraud.     In  any 
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other  case,  the  filing  the  bill  cannot  pre  vent  the  bar  ; 
and,  in  this  case/  there  was  no  fraud,  but  a  &ir 
disclosure.'' 

Lord  Commissioner. Hotham. — *<  If  the  filing  of 
the  bill  is  not  a  sufficient  bar,  it  will  stand  on  the 
circumstances  of  the  case.  It  was  a  mere  bill  of 
discovery,  which  is  not  sufficient.  If  the  dicum- 
stances  are  such,  that  there  had  been  an  imposition 
on  the  party,  I  think  the  Court  should  interpose; 
but  it  was  a  fair  candid  conversation."  The  bill  was 
dismissed. 

An  appeal  was  brought  from  this  decree  to  the 
House  of  Lords ;  and,  on  behalf  of  the  appellants,  it 
was  said,  that  it  belongs  to  the  jurisdiction  of  coiuts 
of  equity,  not  only  to  give  relief  where  the  party  en- 
titled to  the  lands  has  a  title  only  in  equity,  but  also 
where  the  plaintiff  in  equity  has  the  legal  estate,  and 
can  recover  at  law,  provided  the  deeds  which  are 
evidence  of  his  titie  are  in  the  hands  of  the  de- 
fendant in  possession  of  the  lands.  The  Court,  in 
such  cases,  relieves,  by  decreeing  a  production  of  the 
deeds  upon  a  trial  at  law,  by  restraining  the  de- 
fendant from  setting  up  satisfied  terms ;  and  (in  case 
an  account  of  the  rents  is  also  prayed)  will,  after  a 
recovery  at  law,  by  the  aid  of  the  Court,  decree  an 
account  of  rents  and  profits.  In  like  manner,  where 
the  plaintiff  has  the  titie  at  law,  and  can  make  it  out  at 
law,  without  any  aid  from  deeds  in  the  defendant's 
hands,  yet,  if  the  defendant  has  in  his  hands  an  in- 
strument which  will  defeat  the  plaintiff's  legal  titie, 
and  has  also  another  instrument  in  his  bands  which 
vdll  restore  the  plaintiff's  titie,  equity  will  either  de- 
cree the  defendant  not  to  give  the  first  instrument  in 
evidence  at  law,  or  to  produce  both.  This  is  the 
present  case:    for  the  plaintiJO&,  as  heirs  of  Eliisa- 
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betfa  Handasyde,  could  make  out  their  title  at  law  to 
the  lands,  which  did  not  pass  by  her  will,  without 
any  aid,  by  proving  their  pedigree :  but  it  was  in  the 
power  of  the  defendants  to  nonsuit  the  plaintiff,  by 
showing,  that  Sir  John  Thomycroft  was  in  his  life- 
time seised  of  the  estate  in  question,  and  that  he 
devised  it  to  Forster,  whereby  Elizabeth,  his  sister 
and  heir  at  law,  was  disinherited.  But  by  the  con^ 
veyance  of  1745  from  Forster  to  Elizabeth  in  fee- 
simple,  and  the  production  of  it  at  law,  the  plaintiffi 
would  be  reinstated  in  their  title  as  heirs  to  Eliza- 
beth. The  original  bill  was  brought  for  a  pro- 
duction and  inspection  of  all  the  title-deeds  by  the 
heirs  of  Elizabeth'  Handasyde  against  the  devisee, 
to  which  production  the  heir  was  entitled.  And  the 
plaintiffi  presuming  that  some  aid  of  the  Court  might 
appear  to  be  finally  necessary  to  try  the  title  at  law, 
the  bill  prayed  an  account  of  rents  and  profits,  and 
delivery  of  the  deeds  belonging  to  the  descended 
estates.  In  the  course  of  pursuing  and  obtaining 
this  discovery,  it  came  out,  that  Sir  John  Thomy- 
croft the  son  made  a  will,  and  devised  to  Forster ; 
and  it  also  came  out  by  the  last  answer,  that  Forster 
had  conveyed  to  Elizabeth  Handasyde  in  fee.  It 
also  came  out,  that  the  lands  in  question  were  com- 
prised in  an  old  settlement  17S2»  and  in  a  term  of 
five  hundred  years  thereby  created  for  raising  an- 
nuities, which  have  been  satisfied,  but  the  term  re- 
mained outstanding ;  subject  to  which  term.  Sir  John 
Thomycroft,  the  son,  took  the  lands  in  question. 
So  that  it  was  undoubted,  that  if  there  were  no  otiier 
circumstances  in  .the  case,  the  Court  had  a  jurisdic- 
tion, and  should  have  decreed  upon  the  hearing  of 
the  cause,  that  the  bill  should  be  retained,  with 
liberty  for  the  plaintiff  to  bring  an  ejectment,  that 
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the  defendants,  the  devisees,  should  not  set  up  the 
term  of  five  hundred  years ;  and  in  case  the  will  of 
Sir  John  Thornycroft  the  son  should  be  produced  in 
evidence,  the  defendants  should  likewise  produce  at 
the  trial  the  deed  of  17^5 ;  and  that  aU  further  direc- 
tions should  be  reserved  till  after  the  trial  was  had. 
llie  only  circumstances  in  the  present  case  which 
differed  from  the  above,  and  which  were  the  grounds 
of  dismissing  the  bill,  were,  that  in  Hilary  term  177S 
(the  next  after  the  death  of  Elizabeth  Handasyde), 
the  devisee  levied  a  fine  of  all  the  devised  estates, 
and  also  of  the  descended  estates  (having  entered 
upon  both  immediately  after  her  death).  The  ori- 
ginal bill  was  filed  in  1776.  The  five  years  non- 
claim  ran  from  Michaelmas  1778.  In  October  I78I, 
the  answer  came  in  which  discovered  the  deed  of 
1745,  and  admitted  it  to  have  been  in  the  hands  of 
the  devisee  from  the  time  of  the  death  of  Elizabeth 
Handasyde ;  and  the  answer  also  stated  and  insisted 
upon  the  fine  and  non-claim.  The  cause  was  heard 
the  first  of  July  1783,  at  which  time  the  Court  should 
have  added  to  the  directions  above  mentioned,  that 
the  fine  and  non-claim  should  not  be  insisted  upon 
at  law,  instead  of  dismissing  the  bill  upon  the  ground 
of  such  fine  and  non-claim  only,  as  the  non-claim 
had  elapsed  pending  the  suit  in  Chancery ;  and 
therefore  the  Court  ought  not  to  have  permitted  the 
defendant  to  take  advantage  of  it  at  law.  For  a 
court  of  equity  will  not  sufier  the  rights  of  the 
parties  to  be  changed,  pending  the  suit,  in  a  case 
within  the  jurisdiction  of  the  Court,  and  where  the 
Court  can  relieve ;  therefore,  if  a  trust  estate  is 
befbre  the  Court  in  2^  lis  pendens,  and  a  sale  be  made 
of  the  trust  estate,  without  actual  notice  of  the  cause 
to  the  purchaser,  the  Court,  at  the  hearing,  will  de- 
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Gxee  the  relief  against  the  purchaser  which  the  plain- 
tiff in  the  cause  was  entitled  tor  But  it  is  otherwise 
after  the  cause  is  at  an  end,  for  then  the  party  must 
have  express  notice  of  a  decree^  as  he  must  of  a  judg- 
ment at.  law,  to  affect  him  with  equity.  So,  in  the 
case  of  a  fine,  equity  will  not  suffer  a  non-claim  com- 
pleted, pending  the  cause,  to  prevent  tlie  Court  from 
doing  equit]^;  otherwise  (as  Lord  Hardwicke  ex- 
pressed it  in  2  Atk.  S900  it  would  trip  up  the  ju- 
risdiction of  this  Court,  if  you  will  not  allow,  where 
it  is  a  proper  matter  of  equity,  a4)ill  to  prevent  the 
running  of  a  fine.  So  where  a  court  of  equity  has 
directed  an.action,  the  defendant  has  been  restrained 
from  setting  up  the  statute  of  limitations,  which  has 
run  pending  the  suit  in  equity. 

On  the  other  side,  it  was  contended,  that  the  title 
<^  the  appellants,  if  they  ever  had  any,  was  a  clear 
title  at  law ;  it  needed  no  assistance  of  a  court  of 
equity  to  bring  it  to  a  fair  discussion :  and,  accord- 
ingly, the  mother  of  the  appellant  Pincke  and  this 
appellant  Thomycroft  brought  an  ejectment,  which 
might  have  been  fairly  tried  without  any  such  as- 
sistance ;  and  there  was  now  no  obstacle  to  a  legal 
determination  of  the  rights  of  the  appellants,  except 
the  fine.  That  there  was  no  ground  for  a  court  of 
equily  to  interpose,  to  remove  the  legal  bar  created 
by  the  fine.  It  was  apprehended  the  farm  at  New- 
ingtdn  was  devised  by  the  will ;  but,  supposing  the 
contrary,  there  was  not  in  the  case  any  circumstance 
which  could  give  a  court  of  equity  a  control  over 
the  legal  title  of  the  respondents,  nothing  which 
could  form  a  legal  obligation  upon  their  conscience, 
not  to  set  up  the  fine.  The  appellants  attempted 
to  impute  fraud  to  the  respondents  or  their  solicitor ; 
but  the  bill  did  not  state  such  a  case  as  warranted 
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the'  imputation,  much  less  was  it  made  out  in  proof. 
A  fine  was  a  matter  of  record  open  to  the  inspection 
of  every  one ;  the  Legislature  had  given  it  an  opera- 
tion to  bar  all  claims  not  asserted  in  due  time ;  and 
it  was  therefore  the  duty  of  every  person  having  a 
claim,  to  inform  himself  whether  there  might  be  such 
an  impediment  to  the  assertion  of  it.    Not  disclosing 
to  an  adversary  that  a  fine  had  been  levied,  which  might 
in  time  be  a  bar  to  his  claim,  could  not  be  deemed  a 
fraud.    It  was  endeavoured,  therefore,  to  give  to  the 
conversation  of  the  solicitor  for  the  defendant  and  the 
solicitor  for  the  plaintifi^  in  the  ejectment  (of  which 
there  was  no  evidence  but  the  answers),  such  a  turn 
as  might  make  it  appear  something  like  fraud.    But 
the  solicitor  fbr  the  defendant  merely  mentfoneid  a 
claim  made  by  persons  to  whose  apparent  title  he  was 
then  unable  to  ^ve  any  answer,  and  which  had  there- 
fore excited  in  his  mind  much  apprehension  for  his 
client's  title ;  and  what  he  communicated  was  not 
only  true,  but  (according  to  the  information  he  then 
had)  was  the  whole  truth,  though*  a  subsequent  acci- 
dental discovery  put  an  end  to  this  alarming  claim, 
which,  if  it  had  prevailed,  was  superior  to  the  title 
of  the  heirs,  as  well  as  of  the  devisee  of  Mrs.  Handa^ 
syde.    It  was  true,  the  heirs  countermanded  their 
notice  of  trial  of  the  ejectment ;  but  their  own  judg- 
ment decided  their  conduct.   It  was  asserted  by  the 
appellants,  that  if  the  ejectment  had  proceeded  to 
trial,  the  fine  must  have  been  discovered,  and,  five 
years  not  having  then  elapsed  firom  the  last  proda^ 
mation,  the  heirs  might  have  entered  to  avoid  the 
fine.    But  this  assertion  was  not  founded  in  truth ; 
the  will  of  Sir  John  Thomycroft  would  have  been  a 
sufficient  defence,  and  there  would  have  been  no 
necessity  for  setting  up  the  fine. 
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It  was  ordered  and  adjudged,  *^  That  the  said  de-  . 
cree  or  order  of  dismission  complained  of  in  the  said 
appeal  should  be  reversed.  And  it  was  further  ordered 
and  adjudged,  that  the  bill  should  be  retained  for 
twelve  months,  and  that  the  plaintiffs  should  be  at 
liberty,  in  the  meantime,  to  bring  such  action  or 
actions  at  law  as  they  should  be  advised,  &c.  And 
it  was  further  ordered  and  adjudged,  that  the  said 
defendant  £dward  Thornycroft  should  not  insist,  in 
such  action  or  actions,  or  on  any  trial  to  be  had 
thereon,  on  the  fine  mentioned  in  the  pleadings,  or 
on  any  non-claim  which  had  ensued  thereon,  or  any 
oliier  fine  or  non-claim  which  might  have  incurred 
fiince  filing  the  original  bill." 
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CHAP.  I. 
Of  the  Origin  and  Nature  qfa  Recovery. 

1 .  Onpn  of  Recoveries.  |    9.  Mcumer  in  which  they  are  suf* 

/ered. 


Section  1. 

A  RECOVERY,  in  its  most  extensive  sense,  is  the  Origin  of 
•^^  restoration  of  a  former  right,  by  the  solemn 
judgment  of  a  court  of  justice ;  and  judgments,  whe- 
ther obtained  after  a  real  defence  made  by  the  tenant,  2  Inst.  321. 
m  upon  his  default,  or  feint  plea,  have  equally  the 
same  force  and  efficacy  to  bind  the  right  of  the  land 
to  recovered,  and  to  vest  a  free  and  absolute  estate 
ui  fee  dimple  in  the  recoveror. 

2.  A  common  recovery  is  a  judgment  obtained  Bac.Tracu, 
in  a  fictitious  suit,   brought  against  the  tenant  of 
the  freehold,  in  consequence  of  a  default  made  by 
the  person  who  is  last  vouched  to  warranty  in  such 
suit. 

Vol.  V,  Y 
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3.  A  common  recovery  departs  so  £Bur  from  the 
original  modes  of  tranjsferring  property,  and  is  in  itaelf 
so  complicated  and  artificial,  that  if  we  had  no  his* 
torical  evidence  of  the  time  when  it  was  first  adopted 
among  the  common  assurances  of  the  law,  we  might 
safely  pronounce  it  to  be  in  some  respects  a  modem 

Fiowd.  <3.     invention.    But  the  fact  is  well  known  that  we  are 

indebted  to  the  ingenuity  of  the  ecclesiastics  for  the 
introduetion  of  common  recoveries,  in  order  to  evade 
the  statutes  of  mortmain,  by  which  they  were  pro** 
hibited  from  purchasing,  or  receiving  under  pretence 
of  a  free  gift,  any  lands  or  tenements  whatever. 

4.  To  efifect  this  purpose  the  religious  houses  used 
to  set  up  a  fictitious  title  to  the  lands  intended  to  be 
given  or  sold,  and  brought  an  action  against  the  te- 
nant to  recover  them ;  the  tenant  by  collusion  made 
no  defence,  whereby  judgment  was  given  for  the  reli- 
gious house,  which  then  recovered  the  lands  by  sen- 
tence of  law,  upon  a  supposed  prior  title.  And  al- 
though proceedings  of  this  kind  were  carried  on  by  a 

2  Inst.  429.    species  of  conventional  fraud,  between  the  religious 

house  and  the  tenant  of  the  land ;  yet  the  Judges  held, 
that  in  these  cases  the  religious  communities  did  not 
appropriate  such  lands  per  Htulum  doni  vel  dUerius 
aSenationis,  as  the  statute  tie  religiosiSy  7  Edw.  I.  ex- 
presses it ;  and  that  they  were  not  within  the  words, 
out  alio  quwismodo  arte  vel  ingenio.  For  as  recove* 
ries  were  prosecuted  in  a  course  of  law,  they  were 
presumed  to  be  just ;  and  it  was  accordingly  held 
that  they  were  not  within  the  statute. 

5.  The  notoriety  and  evidence  which  attended 
feigned  recoveries  was  such,  that  they  were  not  uaed 
by  the  ecdesiastics  alone,  but  were  soon  adopted  by 
lay  persons,  as  a  common  mode  of  transferring  lands. 
Tims  it  appears  by  the  statute  of  Gloucester  6  Edw.  L 


Irii&t  feigned  recoveries  were  at  liiat  time  in  constant 
use;  for  it »  provided  bj  the  11th  chi^ter  of  that  sta-  ^  lost.  32] . 
tute,  liiat  a  termor  for  years  might  felsify  a  feigned 
reeovery,  snflfered  by  the  owner  of  the  inheritance. 

6.  The  want  of  moderatioti  on  the  part  of  the 
ecclesiastics  counteracted  the  eflfects  of  their  inge- 
nuity ;  being  gratified  by  the  success  of  their  prac-^ 
tices,  they  bad  such  frequent  recourse  to  feigned 
recoveries^  as  to  occai^on  a  pariiamentaiy  inteif^ence ; 
for,  by  the  statute  of  WesttninstBr 2^  IS  Edw.L  4!.38.  2  Inst.  439. 
it  was  enacted,  that  m  all  cases  where  ecclesiasticdl 
persons  recovered  lands  by  de&ult,  a  jttry  should  try 
the  right  of  the  demandants*  to  the  land^  and  if  the 
religious  house  was  found  to  have  a  title,,  they  should 
recover  seisin,  other^wise  it  should  be  &rfeited  to  the 
immediarte  lord  c^  the  fee,^  in  the  manner  directed  by 
the  statute  dereligiom, 

7*  In  consequence  of  this  statute,  feigned  recover 
ries  seem  to-  have  been  disosad ,  for  a  considerable 
time ;  noT  were  they  again  brought  into  g^ieral. prac- 
tice until  some  centuries  afterwards,  when  they  were 
resumed  as  a  mode  of  evading  the  strictness  of  the 
statute  De  d^nU  conditionalibus. 

9*  Many  attempts  had  been  made  by  the  people  to  Tit.  2.  c.  1 
proou-e  a  l^slative  repeal  of  this  ofifeasive  and  imf  * 
piribtic  statute,  which  were  constantly  and  success- 
Arity  opposed  by  the  grestt  bsurons ;  but  as  the  incon-- 
veaiences  arismg  from  entails  were  so  manifest,  the 
ingenuity  of  the  Judges  was  continually  exerted  in 
contriving  different  modesof  evipuling  them.  At  length 
a  case  arose  in  12  Edw.  IV.  in  whidi  it  was  in  efiect 
dctsnninedv  npon  principles  which  will  be  explained 
iM  t  subsequent  chapter,  that  a  common  recovery, 
snftfed.bya  tenant  ra  tail^  should  operate  as  an 
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effectual  bar  to  his  estate  tail,  and  also  to  all  the 
estates  in  remainder^  and  to  the  reversion  depending 
thereon.  From  that  time  common  recoveries  have 
become  extremely  frequent,  and  have  ever  since  been 
considered  as  common  assurances,  by  means  of  which 
tenants  in  tail  are  enabled  to  bar  their  estates  tail,  and 
to  convert  them  into  estates  in  fee  simple. 

9.  A  common  recovery  being  a  judgment  obtained 
in  a  real  action,  although  it  be  fictitious,  yet  the  same 
mode,  of  proceeding  must  be  pursued,  and  all  those 
forms  strictly  adhered  to,  which  are  necessary  to  be 
observed  in  an  adversary  suit  For  as  Pigot  observes, 
though  common  recoveries  are,  to  some  intents, 
deemed  fictitious  proceedings,  yet  it  is  necessary  ther^ 
should  be  act&res  Jabidos^ 

10.  The  first  thing,  therefore,  necessary  to  be  done 
in  suffering  a  common  recovery  is,  that  the  person 
who  is  to  be  the  demandant,  and  to  whom  the  lands 
are  to  be  adjudged,  should  sue  out  a  writ,  orpnjecipe^ 
against  the  tenant  of  the  freehold )  whence  such  te« 
Bant  is  usually  called  the  tenant  to  the  precipe. 

11.  In  obedience  to  this  writ,  the  tenant  appears  in 
court,  either  in  person  or  by  his  attorney ;  but  instead 
of  defending  the  title  of  the  land  himself,  he  calls  on 
some  other  person,  who  upon  the  original  purchase  is 
supposed  to  have  warranted  the  title,  and  prays  that 
that  person  may  be  called  in  to  defend  the  title  which 
he  warranted,  or  otherwise  to  give  the  tenant  lands 
6i  equal  value  to  those  which  he  shall  lose  by  defect 
of  his  warranty.  This  is  called  the  voucher,  vocatio^ 
pr  calling  to  warranty. 

IS.  The  person  thus  called  to  warrant,  who  is 
usually  called  the  vouchee,  appears  in  court,  is  ittx^ 
pleaded»  and  enters  into  the  warranty;  by  which 
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tnektis  he  takes  upon  himself  the  defenc^l  of  the  laiidi 
The  demandant  then  desires  leave  of  the  Court  to 
imparl^  or  confer  with  the  vouchee  in  private,  which 
id  granted  of  course.  Soon  after  the  demandant 
returns  into  court,  but  the  vouchee  disappears,  or 
makes  default ;  in  consequence  of  which  it  is  pre- 
sumed by  the  Court  that  he  has  no  title  to  the  lands 
demanded  in  the  writ,  and  therefore  cannot  defend 
them;  whereupon  judgment  is  given  for  the  de- 
mandant, now  called  the  recoveror,  to  recover  the 
lands  in  question  against  the  tenant,  and  for  the 
tenant  to  recover,  against  the  vouchee,  lands  of  equal 
value,  in  recompence  for  those  so  warranted  by 
him,  and  now  lost  by  his  default. 

IS.  This  is  called  the  recompence  of  recovery  in 
Value  ;  but  as  it  is  customary  to  vouch  the  crier  of 
the  Court  of  Common  Pleas,  who  is  hence  called  the 
common  vouchee,  the  tenant  can  only  have  a  nominal^ 
and  not  a  real  recompence  for  the  land  thus  reco« 
Vered  against  him  by  the  demandant. 

14.  A  writ  of  habere  facias  is  then  sued  out^ 
directed  to  the  sheriff  of  the  county  in  which  the! 
lands  thus  recovered  are  situated ;  and  on  the  execu' 
tion  and  retium  of  this  writ,  the  recovery  is  completed. 

15.  The  recovery  here  described  is  with  a  single* 
voucher;  but  a  recovery  may  and  is  frequently 
suffered  with  double,  treble,  or  farther  voucher,  as^ 
the  exigency  of  the  case  may  require;  in  which 
case  there  are  several  judgments  against  the  several 
vouchees. 

16.  In  a  recovery  with  double  voucher  the  tenant 
in  tail  conveys  an  estate  to  some  indiflferent  person,* 
against  whom  the  writ  is  brought ;  this  person  being 
tenant  to  the  prascipe^  vouches  the  tenant  in  tail,  whc^ 

Y  » 
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vouches  over  the  common  vouchee,  i^on  whose 
default  judgment  is  given  for  the  demandant  against 
the  tenant  to  the  prcecipe^  and  for  the  temfnt  to  the 
pnecipe  against  ihe  tenant  in  tail^  and  for  the 
tenant  in  tail  against  the  common  vouchee* 
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CHAP.  II. 

Of  the  Writ  of  Entry  and  Tenant  to  the  Proscipe. 


2.  fVrit  of  Entry,  '' 
7.  Constrned  favourably^ 
10.  Tenant  to  the  Precipe,  who 

mmt  have  the  Freehold, 
22.  At  what  Tme   the  Tenant 

mu9t  have  the  Freehold. 
26.  Leojies  for  Uoes  need  not  be 

surrendered. 
29.  But  Persons  having  a  prior 
Estate  for  Life  musijoin. 
31.  A  Surrender    is    sometimes 
presumed, 

38.  How  a  Tenant  to  the  Praecipe 

may  be  made. 

39.  By  Fme. 
44.  Though  no  Use  declared. 


47.  A  Husband  seised  Jure 
Uxoris  may  alone  make 
a  Tenant  to  the  Praecipe 
without  Fine* 

51.  Feoffment. 

53.  Grant. 

54.  Bargain  and  Sale  enrolled, 

55.  Lbase-and  Release. 

56.  A  Recovery  good    after  20' 

Yearsy  though  the  Deeds 
to  make  a  Tenant  to  the 
Praecipe  are  lost^ 
56.  A  Recovery  sometimes  good 
without  a  Tenmd  to  the 
Praecipe. 


Section  1.  '^ 

* 

TT  appears  from  the  preceding  chapter^  that  the 
^  following  circumstances  are  necessary  to  the 
suffering  of  a  common  recovery.  First,  that  a 
proper  writ  be  sued  out :  Secondly,  that  the  person 
against  whom  the  writ  is  brought  be  actual  tenant  of 
the  freehold:  Thirdly,  that  such  tenant  do  vouch 
over  some  other  person:  Fourthly,  that  judgment 
be  given  for  the  demandant  against  the  tenant,  and 
for  the  tenant  against  the  vouchee :  and  Fifthly,  that 
the  recovery  be  executed  by  the  sheriff  of  the  countj^- 
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/  in  which  the  lands  lie.     I  shall  now  proceed  to  eit« 

plain  more  particularly  those  different  circumstances. 

Writ  of  2^  A  common  recovery  being  a  real  action,  can-^ 

3  Rq>.  3  a.     i^^t  of  course  be  regularly  commenced  without  a 

proper  original  writ ;  but  may  be  suffered  on  any 
writ  by  which  lands  are  demandable.  The  writ 
which  is  now  usually,  sued  out  for  that  purpose  is  a 
writ  of  entry  sur  disseisin^  in  the  nature  of  an  assise, 
which  is  properly  grounded  on  a  disseisin  done  to 

2  Inst.  154.    the  demandant  himself;  it  may  be  brought  in  the 
Boothi  1 76.    p^^  ijjg  pgj^  njj^  ^g  ^^i^  ^^^  ^^  pg^i .  Q^^  jjj  ^^j^_ 

mon  recoveries  it  is  always  brought  in  the  posL  And 
the  reason  why  this  writ  was  chosen  for  the  purpose 
of  suffering  common  recoveries  was,  because  the 
tenant  may,  in  this  species  of  action,  vouch  at  laige, 
and  is  not  bound  to  vouch  within  the  degrees  of  the 
per^  the  per  and  the  cm,  and  the  post ;  so  that  it  is 
the  safest  action  for  purchasers,  who  need  not  fear 
writs  of  error  for  wrong  or  iUegal  vouchers. 

3.  There  is  a  fine  payable  to  the  Crown  at  the 
Alienation  office,  upon  suing  out  a  writ  of  entiy,  of 

Tit.  35.  c.  2.  the  same  kind  as  the  fine  payable  on  suing  out  a 

*  ^^'  writ  of  covenant  to  levy  a  fine. 

3  Rep.  3  a.         *'  ^^  *  recovery  be  suffered  without  an  original 

writ,  it  is  not  absolutely  void,  but  only  voidable. 
Aaon.Lic.  ^-  ^  common  recovery  was  Isuffeired,  but  no  writ 

Rep.  299.      of  entry  was  filed;  in  consequence  of  which  a  writ 

of  error  was  brought.  It  was  moved,  that  it  might 
be  examined  whether  any  writ  of  entry  had  been 
filed  or  not ;  but  the  Court  denied  it :  though  if  it 
appeared  upon  record  that  a  writ  had  been  filed,  then 
they  would  consider  whether  a  new  writ  should  be 
filed  or  not ;  and  it  was  said,  that  if  a  recovery  was 
exemplified,  pursuant  to  the  statute  23  Eliz.  though 
some  part  of  it  was  lost,  yet  it  would  be  aided. 
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6.  By  a  rule  of  the  Court  of  Common  Pleas^  Trin.  h.  Bkck. 
SO  Geo.  III.  it  is  ordered,  that  from  and  after  the  ^  ^•^^^' 
first  day  of  Midiaelmas  term  then  next  ensuing, 
in  every  common  recovery  wherein  the  vouchee  or 
vouchers  shall  appear  at  tibie  bar  of  that  Court,  for 
the  purpose  of  sufiering  such  recovery,  the  writ  of 
entry  shall  be  sued  out  and  produced  at  the  time  of 
the  recording  of  the  vouchee's  or  voucher's  appear- 
ance at  the  bar,  at  the  foot  of  the  praecipe  in  such 
recovery. 

7*  The  writ  on  which  a  recoveiy  is  suffered,  ought  Coiutrued 
to  be  similar  in  every  respect  to  a'  writ  which  is  sued     ''^^^  ^' 
out  for  the  purpose  of  commencing  an  adversary  suit. 
The  courts,  however,  make  a  distinction  between  a 
breve  adversaritm  and  a  breve  amicabiley  and  will  2  Roll.  11.67. 
construe  the  latter  in  a  much  more  favourable  man- 
ner than  the  former. 

8.  A  writ  of  error  was  brought  to  reverse  a  com-  Doriner's 
mon  recovery,  which  had  been  suffered  on  a  writ  of  g  ^*  ^^ 
entry  in  the  post^  of  a  manor,  and  of  a  yearly  rent  or  Poph.  22. 
pension  of  four  marks ;    and  also  of  an  advowson. 

One  of  the  errors  assigned  was,  that  a  writ  of  entry 
in  the  post  does  not  lie  of  an  advowson.  But  it  was 
unanimously  determined,  that  the  judgment  should 
be  affirmed :  because  a  common  recovery  was  not  to 
be  compared  to  a  judgment  in  an  adversary  suit;  a<; 
it  was  by  usage  and  custom  become  a  common  as- 
surance and  conveyance  of  lands,  and  was  had  by 
the  mutual  consent  of  the  parties ;  et  consensus  tollit 
errorem.  Besides,  if  it  were  otherwise,  no  recovery' 
could  be  suffered  of  an  advowson,  or  common  in 
gross,  or  of  many  other  things ;  which  would  be 
highly  inconvenient. 

9.  A  writ  of  entry  bore  date  1st  of  March,  7  Eliz.  Banon'sCasc, 
and  the  return  was  made  die  Lvnce  quarta  septimana  CroEliz.308. 
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qme^irqgemum  pmst.Jiaur^the  said  first  d^y  of  Marcb 
bcang  the  first  week  of  Lent,  7  Eliz* ;  and  upon  tfaisit 
was  inferred,  that  the  tenant  was  not  to  appear  titt 
Monday  in  the  fourth  week  of  Lent,  8  £li&  whic^ 
was  a  lotag  time  after  the  voucher  appeared  and 
Vouched  over;  «o  that  the  recovery  was  vmd,  because 
there  was  judgn^nt  upon  a  voucher  befi^re  the  re«^ 
turn  of  the  writ,  till  which  the  Court  had  no  power 
to  proceed*  .  But  it  was  determined  tiiat  the  original: 
writ  should  be  construed,  as  it  was  written,  to  be  re- 
turnpble  on  Monday  in  the  fourth  week  of  the  same 
Lent,  7  ISHz^y  for  it  diould  be  taken  (as  it  was  written 
shortly)  in:  such  a  tnanner  as  to  make  the  recovery 

good- 
Tenant  to  the      20.    A  common   recovery  being  a  real  action, 
miMt  ha^be  ^^^"^^^  ^^  through  all  its  forms,  it  is  absolutely  ne* 
Freehold.       cessaiy  Uuit  the  tenant  to  the  fraxipey  or  person 

against  whom  the  writ  of  ^stry  is  brought,  dioidd 
have  an  estate  of  freehold  in  possession,  either  by 
right  XX  by  wrong,  in  the  lands  demanded  by  the  writ  $ 
because  if  he iias  not  the  freehold,  it  would  not.be  in 
his  power  to  restore  the  lands,  as  the  writ  directs. 
And,  in  common  recoveries,  there  is  an  additional  rea- 
son :  because,  as  the  demandant  can  recover  nothii^ 
against  the  tenant  unless  he  has  the  freehold,  so  the 
tenant  can  have  no  reoompence  in  value  against  the 
vouchee  for  what  he  has  lost;  for  untfl  the  de- 
mandant sues  out  execution  against  the  tenant,  the 
tenant  cannot  have  execution  against  the  vouchee : 
and  if  the  tenant  has  nolhii^  in  the  land,  no  execu-^. 
tion  can  be  sued  against  him,  nor  can  ai^  recovery 
in  vdiue  be  had  over ;  consequently,  there  will  be  no 
recompence  to  bind  him,  and  the  recovery  will  be  no , 
bar.  • 

1 L  If  the  tenant  ixyXkeprtBc^  has  the  freehcid/ 
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at  the  time  when  the  recovery  is  sufiered,  though  his 
egtate  be  afterwards  defeated,  yet  the  recovery  wiH 
be  good. 

12.  Lands  were  given  to  an  aUeo  in  tail,  remain-  Anon, 
der  over  to  another  in  fee :  the  alien  suffered  a  com-  i^?'  |^' 
mon  recovery,  as\A  died  without  issue.    :A11  this  was 
found  by  oS&ce ;  and  it  was  contended  that  the  alien 
was  not  tenant  to  the  land  when  the  recovery  was 
su&red :  but  the  Court  held  the  contrary,  that  tfae  ' 

recovery  was  good. 

id.  If  a  writ  of  entry  is  brought  against  the  tenant  1  Veat.  358. 
of  the  freehold  and  a  stranger,  the  recovery  will  be  h^"'" 
v^d ;   for  the  recompence  in  value  will  -go  to  tJie  Skin-  3. 63. 
person  who  has  really  lost  the  estate. 

14.  If  there  be  two  joint  tenants  of  a  manor,  and  Winches.ter's 
a  writ  of  entry  of  the  whole  manor  ia  brought  against  3  r^,,  , 
ooe  of  them,  on  which  a  common  recovery  is  sufiered, 
it  will  only  be  good  for  the  moiety  of  the  person 
against  whom  the  writ  was  brought.;  but  as  to.  the 
other  moiety,  it  will  be  void,  for  want  of  a  tenant  to 
thepnrcgje. 

is.  It  has  been  long  settled,  that  a  devise  to  >  Inst.  42  a. 
executors  for  payment  of  dd>ts,  and  until  debts  are  P-  '^ 
paid,  only  gives  the  executors  a  chattel  interest  in 
the  lauds  thus  devised,  and  therefore  does  not  pre- 
veot  the  disposal  or  descent  of  the  fieehold ;  so  that 
i^  after  such  a  devise,  the  testator  gives  the  same 
lands  to  a  person  for  life,  the  freehold  will  vest  in 
such  devisee  immediately  on  the  death  of  the  tes- 
tAfav,  and  he  wilt  be  enabled  to  m^e  a  good  tenant 
to  the  prcBcipe. 

1&  So  if  a  testatOT  gives  his  executors  full  power 
to  receive  the  mesne  jH'ofits  of  his  estates  in  a  parti- 
cular place,  upon  trust  ip  pay  his  debts,  and  after- 
wvda  d^ses  those  estates  to  a  pecson  for  life,  the 
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freehold  will,  on  the  death  of  the  devisor,  become 
vested  in  such  devisee  for  life,  and  he  may  make  a 
good  tenant  to  the  prcecipe. 
Carur  v.  17.  Thus,  where  Sir  Michael  Armjme  being  seised 

1  P.  Wms,  '  ^^  ^^^  ^^  several  estates  in  the  counties  of  Huntings 
^Sf '  p  ^^°'  Lincoln,  &c.  made  his  will,  and  thereby  desired, 
Ca.  64.  that  his  executors  would  take  care  to  see  all  his  debts 

and  legacies  paid,   by  making  sale  of  liis  persona! 
estate ;  and  as  his  debts  were  great,  he  devised  to  hia^ 
executors  all  his  manors  and  lands  of  Cherry  Orton 
and  Botolph  Bridge,  to  be  by  them  sold  for  the  most 
that  could  be  got,  and  the  monies  arising  from  such 
sale  disposed  of  in  the  payment  of  his  debts  and  le** 
gacies.     And,  lest  both  his  personal  estate  and  \he 
monies  to  arise  from  such  sale  should  not  be  suffi- 
cient, die  testator  gave  his  executors  full  power  to 
receive  the  mesne  profits  of  his  whole  estate  lying  in 
Pickworth  and  Willoughby,  in  the  county  of  Lin- 
coln.    The  testator  then  devised  the  said  manors  of 
Pickworth  and  Willoughby,  afler  such  time  as  his 
debts  and  legacies  should  be  paid  by  the  rents  and 
profits  thereof,  to  Evers  Armyne,  Esq.  fox  his  life, 
without  impeachment,  of  waste ;  and  in  case  the  said 
Evers  Armyne  should  have  any  issue  male,  then  to 
such  issue  male  and  his  heirs  for  ever ;  and  afler  the 
decease  of  the  said  Evers  Armyne,  in  case  he  lefl  no 
issue  male,  then  after  such  time  as  his  debts  and  le- 
gacies were  fully  paid,  he  devised  the  manor  of  Pick- 
worth  to  Thomas  Style  in  fee.     Evers  Armyne,  the 
devisee,  having  got  into  possession  of  the  said  manors* 
of  Pickworth  and  Willoughby,  suffered  a  common 
recovery  of  them  before  the  debts  were  paid,  and  de- 
clared the  uses  thereof  to  himself  in  fee.    This  case 
having  been  heard  in  the  Hpuse  of  Lords,  the  Judges 
were  directed  to  give  their  opinions,  "  whether  the^ 
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estate  for  life  was  vested  in  Evers  .Artnyne  at  the 
time  of  the  recovery,  before  all  the  debts  were  paid, 
so  that  he  could  make  a  good  tenant  to  the  prce- 
cipe  ?"  And  the  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas,  in  th^  name  of  all  the  Judges,  who 
had  consulted  together,  delivered  their  unanimous 
opinion,  "  that  the  estate  for  life  was  vested  in  Evers 
Armyne  at  the  time  of  the  recovery." 

18.  It  has  been  sometimes  doubted  in  practice, 
\rhether,  upon  the  death  of  a  person  whose  widow  is 
entided  to  dower,  the  heir  can  suffer  a  recovery  be- 
fore assignment  of  dower,  without  the  concurrence 
of  the  widow.     No  case  of  this  kind  has  ever,  I  be- 
lieve, been  determined ;  but  it  follows,  from  the  prin- 
ciples laid  down  by  Lord  Ch.  Baron  Gilbert,  that  Ten.  26. 
such  a  recovery  would  be  good :   for,  he  says,  the 
law  casts  the  freehold  on  the  heir  immediately  upon 
the  death  of  the  ancestor ;  but  the  law  does  not  cast  Tit.  6.  c.  4. 
dower  on  the  wife,  for  she  takes  it  by  her  own  act.  §  ^" 
It  is  true,  that  when  the  widow  is  endowed,  the  pos- 
session which  the  law  casts  on  the  heir  is  avoided, 
and  the  widow  is  considered  as  being  in  from  the 
death  of  her  husband ;  but  still  the  heir  had  the  free-  Lit.  i  393. 
bold  until  dower  was  assigned,  which  is  sufficient  to 
support  the  recovery. 

19*  As  it  is  absolutely  necessary  that  the  tenant  to 
iheprtpcipe  should  have  an  estate  of  freehold,  it  fol- 
lows, that  those  who  have  not  ^n  estate  of  freehold, 
cannot  suffer  a  recovery ;  because  they  cannot  con- 
vey a  freehold  to  the  person  against  whom  the  writ 
is  to  be  brought. 

20.  Thus,  where  a  lessee  j90»r  auter  vie  made  a  Kcb.  735. 
lease  for  sixty  years,  and  died  in  the  lifetime  of  the  7^^- 
cestui  que  vie  ;  the  person  in  remainder^  being  tenant 
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vDk  tailj  s|i£fered  a  common  recovery,  which  waa  held 
erroneous,  for  want  of  a  good  tenant  to  the  prwcipe  / 
because,  upon  the  death  of  the  tenant  four  tmttr  vie^ 
the  freehold  was  cast  upon  the  tenant  for  years,  so 
that  he,  or  some  person  claiming  under  him,  ought 
to  have  been  tenant  to  the  prascipe. 
Dormer  v.         21^    So  where  lands  were  limited  to  Sir  Robert 
3  Atk."i35.     Dormer  for  99  years,  if  he  should  so  long  live,  re»- 
6  Brown  Pari,  mainder  to  trustees  and  their  heirs  to  preserve  con- 
tingent remainders,  remainder  to  his  first  and  other 
sons  in  tail  male.     Sir  Robert  having  issue  a  son, 
Fleetwood  Dormer,  thoy  both  joined  in  levying  a  &ie 
to  make  a  tenant  to  the  pnpcipe^  and  then  suffered  a 
Common  recovery.     The  principal  question  in  this 
case  was,  whether  the  freehold  paased  to  the  tru^ees, 
there  being  ar  considerable  error  in  the  words  by 
which  the  remainder  was  limited  to  them?      And 
the  Court  ha\^g  determined,  that  the  freehold  did 
pass  to  the  trustees,  they  condiuded  that  the  reco^ 
very  was  void ;  for  if  it  was  considered  as  the  reco»- 
very  of  Robert  Dormer,  it  was  void,  because  he,  be^ 
ing  only  tenant  for  years,  coold  not  give  a  freehold 
to  anotiier,  witliout  wliich  there  could  itot  be  a  good 
tenant  to>  the  prwcipe  ;  for,  to  make  him  so,  he  must 
have  a  freehold  in  him.    And,  takii^  it  as  the  re- 
covery of  J^leetwood  the  son,  it  could  not  be  good, 
the  freehokl  being  in  the  tmst^es^  and  not  in  him, 
he  having  only  a  remainder  eiKpeetant  on  the  deter- 
mination q£  their  estate.     Ajid  as  to  the  fine  levied 
by  Robert  Dormer  and  Fleetwood,  it  stood  thus  :*-^ 
Considered  as  the  fine  of  Robert,  it  was  void  for 
want  of  a  freehold;  it  being  settled  beyond  altdoubt, 
that  a  fine  by  tenant  for  years  operates  nothing,  axid 
was  absolutely  void :  and,  considered  as  the  fine  dt 
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Fleetwood,  it  was  e^uaBy  so  ft)r  want  of  a  freehold 
in  him  ;  it  being  equally  clear,  that  none  can  levy  a 
fine  but  he  who  has  a  freehold  in  possession. 

22.  It  appears  to  have  been  formerly  held,  that  At  what  time 
the  tenant  to  the  prtBcipe  should  have  the  freehold  must  have  the 
when  the  writ  was  sued  out ;   but  it  was  afterwards  ^^''f?**?^^*,  o 

1  Mod.  218, 

determined,  that  if  he  acquired  the  freehcxd  at 
any  time  before  judgment  was  given,  it  would  be 
sufficient. 

23.  Thus,  in  ejectment,  it  appeared  by  a  special  Lacey  v.Wll- 
verdict,  that  the  tenant  to  the  praecipe  had  not  ac-  ^  ™'  ji^{^ 
quired  the  freehold  until  after  the  teste  of  the  writ  of  614. 
summaneasad'o^antizandum;  so  that  he  wa,  not  ^'^'l^^ 
seised  of  the  freehold  at  the  return  of  the  writ  of  ^^\^'^^' 

Garth.  472* 

entiy.  The  Court  of  Common  Heas  determined, 
that  llie  recovery  was  valid.  A  writ  of  error  was 
brought  in  the  Court  of  King's  Bench  ^  and  it  was 
contended,  on  the  part  of  the  plaintiff  in  error,  that 
the  recovery  was  void ;  because,  although  a  common 
recovery  was  a  common  assurance,  yet  it  had  forms 
peculiar  to  itself,  which  ought  to  be  observed.  In 
supposition  of  law,  the  tenant  ought  to  have  the 
lands  at  the  time  of  suing  out  the  writ,  otherwise  he 
cannot  render  them,  as  the  writ  supposes.  The  Court 
supposes  the  tenant  to  be  seised  of  the  lands  ;  other* 
wise,  to  what  purpose  are  the  lands  demanded  from 
him?  The  voucher  supposes  that  the  tenant  has 
seisitt  of  the  lands ;  for  it  would  be  absiud  that  the 
tenant  should  vouch  another  person  to  warrant  lands 
to  him  which  he  has  not.  On  the  other  side  it  was 
argued^  that  in  all  cases  of  adversary  actions,  although 
the  person  against  whom  the  writ  was  brought  was 
not  tenant  at  the  time  of  the  teste^  but  became  tenant 
before  the  return,  it  was  sufficient.     If  the  tenant  to 
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the  pnecipe  was  not  seised  at  the  return  of  the  writ, 
he  might  avoid  it  by  pleading  non-tenure ;  if  instead 
of  that  he  vouched  over,  then  he  admitted  the  writ 
to  be  good  as  to  himself,  but  still  the  vouchee  might 
counterplead  the  tenancy ;  if  he  did  not,  the  reco- 
vety  would  be  good  by  estoppel  against  the  parties 
to  it;  however,  in  such  a  case,  the  tenant  to  the 
praecipe  could  not  recover  over  in  value,  because  he 
had  lost  nothing;  but  if  the  tenant  acquired  the 
lands  ailer  the  voucher,  and  judgment  was  given 
against  him,  it  would  ^ind  the  land;  and  as  the 
tenant  had  lost  the  land,  he  would  recover  in  value 
against  the  vouchee :  so  that  the  recovery  would  be 
effectual.  This  being  the  law  in  adversary  suits,  it 
ought  certainly  to  be  so  in  common  recoveries,  which 
the  Judges  take  notice  of  as  common  assurances,  and 
which  they  will  always  support,  if  possible. 

It  was  adjudged  that  this  recovery  was  good ;  and 
Lord  Chief  Justice  Holt  said,  the  general  rule  was» 
that  if  the  tenant  to  the  prwcipe  acquired  the  free- 
hold at  any  time  before  the  judgment  was  given,  it 
was  sufficient ;  because  it  cannot  then  be  said,  that 
the  recovery  was  had  against  a  person  who  had  no- 
thing in  the  lands :  and  it  was  not  enough  in  a  coun- 
terplea  of  voucher  to  say,  the  voucher  had  nothing 
in  the  lands  at  the  time  of  the  voucher,  without 
adding  nee  unquam  postea  ;  therefore  a  writ  might  be 
made  good  by  a  subsequent  purchase,  so  might  a 
voucher;  which  was  the  more  reasonable,  because 
the  demandant  might  have  a  good  cause  of  action, 
although  the  tenant  had  not  the  land  when  he  com- 
Sombourn  v.  menced  his  suit ;  so  that  it  was  sufficient,  in  law,  if 

?Shoir  347  ^^'  *^°*"^*  ^*^  ^^  ^°^  '^  render  at  any  time  before 
S.  p.  judgment. 
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24.  By  the  statute  14  Geo.  11.  c:  20.  §  6.  it  is 
enacted,  that  from  and  after  the  commencement  of 
the  said  act  every  recoveiy  already  sufiered,  or  there- 
after to  be  suffered,  shall  be  deemed  good  and  valid 
to  all  intents  and  purposes,  notwithstanding  the  £ne, 
or  deed  or  deeds,  making  the  tenant  to  such  writ, 
should  be  levied  or  executed  aft:er  the  time  of  the 
judgment  given  in  such  recovery,  and  the  award  of 
the  writ  <^  seisin  as  aforesaid;  provided  the  same 
appear  to  be  levied  or  executed  before  the  end  of  the 
term,  great  session,  session  or  assises,  in  which  such 
recovery  was  suffered,  and  the  persons  joining  in 
such  recovery  had  a  sufficient  estate  and  power  to 
suffer  the  same  as  aforesaid. 

25.  In  ejectment,  the  jury  found  a  special  verdict  Ck)odright  ex 
that  Sarah  Williams,  being  tenant  in  tail  of  the  pre-  yf  WiAy/^^" 
mises  in  question,  conveyed  the  same  by  lease  and  re-  H.  Black. 
lease,  dated  the  19th  and  20th  of  November  I778,  Jg^P'^^^^-^' 
to  a  person  to  make  him  tenant  to  the.jpr^ci/ie,  in. 
order  that  a  common  recovery  might  be  sufiered, 
which  was  accordingly  suffered,  and  a  writ  of  seisin 
awarded,  tested  the  6th  of .  the  same  month  of  No- 
vember, returnable  in  15  days  of  St.  Martin;    to 
which  the  sheriff  returned,  that  he,  by  virtue  of  the, 
said  writ,  on  the  10th  of  November  in  the  same  term^ 
did  .cause  full  seisin  of  the  premises  therein  men-' 
tioned  to  be  delivered  to  the  demandant.    It  was 
contended,  that  this  recovery  was  void,  for  it  ap- 
peared  upon  the  record,  that  seisin  was  delivered  by . 
the  sheriff  ten  days  before  the  date  of  the  convey- 
ance to  the  tenant  of  the  freehold,  when,  in  fact, 
Sarah  Williams  was  in  possession  pf  the  lands ;  and 
that  this  case  was  not  within  the  statute  14  Geo.  11^ 
c.  20.  S  ^«  which  arose  from  the .  fictitious  relatiocu 
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iti  the  first  day  of  the  term,  and  was  made  Sot  a  dif^ 
ferent  purpose ;  viz.  to  prevent  recoveries  being  set 
aside  where  the  tenant  to  the  pntcipe  was  created  by 
deed  executed  after  the  award  of  the  writ  of  seisin. 
The  words  of  the  6th  section  of  the  act  were,  **  exe^ 
icnted  after  the  time  of  the  judgment  given  and  the 
moard  di  the  vnit  of  seisin."  But  there  was  a  ma* 
terial  difference  between  the  award  and  die  execuAon 
of  the  writ ;  and  the  7th  and  8th  sections  expressly 
provide,  tiiat  the  act  should  not  be  CKtended  beyond 
its  strict  limits.  The  counsel  on  the  other  side  were 
stopped  by  the  Court,  wh<^  said,  that  though  there 
might  have  been  some  doubt,  if  it  had  been  found  a 
fact,  that  seisin  was  actually  given  on  the  lOtb  of 
NoVembief,  yet  the  day  named  in  the  return  was  im- 
matierial ;  for  it  was  not  necessary  to  name  any  par* 
ticuiar  day,  and  the  return  would  have  been  good 
urithout  it.  AU  that  was  necessary  was,  that  seimti 
should  be  delivered  after  the  judgment,  and  before 
the  return  of  the  writ,  and  that  the  proceedings 
flhouhl  all  be  in  the  same  term.  That  those  re- 
quisites  were  complied  with  in  the  present  case, 
which  was  directly  within  the  statute  1*  Geo.  II,, 
S  5  &  €;  As,  therefore,  the  day  mentioned  in  the 
sheriff's  return  was  repugnant  to  the  rest  of  the  pro- 
ceedings, it  was  to  be  rejected,  and  there  must  be 
judgment  for  the  defendant. 

A  writ  of  error  was  ^brought  upon  this  judgnient 
in  the  Court  of  King's  Bendi.  Lord  Kenyon  ob- 
s^ved,  that  the  sense  of  the  clau9e  in  the  statute 
14  Oeo.  II.  was,  that  the  recovery  should  be  valid, 
provided  the  deed  making  a  tenant  to  the  pradpe 
was  exeeuted  before  the  end  of  the  term  in  which 
the  reetfvery  was  sulSered ;  and  it  appeared  upon  this 
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verdict,  that  the  deeds  making  the  tenant  to  the 
praecipe  were  executed  within  the  tenn«  And  though 
the  statute^  in  enumerating  some  of  the  defects  for 
which  remedy  was  to  be  applied*  does  not  men* 
tioa  this  particular  defect,  it  has  always  been  under- 
stood* that  the  act  was  intended  to  remedy  every 
defect  of  this  kind,  provided  that  which  is  there  made 
a  conditi<m  be  complied  with^  namely  the  making  of 
the  tenant  to  the  prcecipe  before  the  end  of  the 
term  in  ^^ch  the  recovery  is  sufiered ;.  nor  could 
the  words  of  the  statute  be  sati^d  by  any  other, 
constmcticm*  The  other  Judges  concurred  in  opinion 
with  the  Lord  Chi^  Justice,  and  the  judgment  was 
affirmed. 

A  writ  of  error  wAs  then  brought  in  the  House  of 
Ix>nls9  where  the  jti%ment  was  affirmed. 

26.  It  is  not  oaiy  necessary  for  a  pearsoik  who  Leases  for 
sttflfers  a  common,  recovery  toLhave  an  estate  of  free-  not^e^sur* 
hold  in.  the  lands^  but  it  m^  also  necessary,  that  it  1^°^^^^^* 
fdbouid  be  an  estate  in  possession  -^  ^ot  the  person 
s^tfastwfaom  the  writ  is  brought  must  be  actusl 
tenant  in  possession  of  the  frtehold ;  so  that  it  fy^ 
quently  happens,  that  persona;  who  are  entitled  to 
estates  of  indkeritance  in.  bmds^  arfi  notwithstanding . 
disabled  fsom  siifleiing  common  recoveries  of  tihem^ 
in  ^oQse^nce  of  theif  not  having  a  freehold  in  pos- 
SOMOH.    This  happens  in  two  cases :  firs^  where  the. 
llliids  are  let  out  on  leases  for  liv^s :  and  seeondlyt 
where  there  o  an  estate  ibr  ^e  prior  to  their-  estate^ 
«f  iidierieanoe. 

27*  Befixre  the  statute  of  quia  emptores,  subfeutt^ 
dationa,  whereon  rents  and  services  were  reserved, 
did  Aot  prevent  a  writ  4£ entry  £rom  Ijmkg  against  tht  i  Burr,  in^ 
htd  of  the  seignipiy*    When  comion  leasee  to 
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fanners  for  one  or  more  life  or .  lives, '  reserving  rept 
came  in  use,  they  resembled  subinfeudations,  and 
therefore  ought  not  to  have  prevented  the  prcBdpe 
from  being  brought  against  the  owner  of  the  free- 
hold under  which  the  lleases  .were  granted ;  but 
it  was  thought  necessary  and  became  usual  for  the 
person,  who  intended  to  suffer  a  recovery,  to  get  con- 
ditional surrenders  from  the  lessees  for  life,  in  order  to 
become  seisedof  a  freehold  in  possession,  and  be  thereby 
enabled  to  make  a  good  tenant  to  the  prcecipe. 

2&  This  practice  was  productive  of  several  inconve- 
niences ;  the  lessees  for  life  were  sometimes  unwilling, 
and  frequently  imable,  from  want  of  age  or  under- 
standing, to  make  such  surrenders  \  and  it  being  in 
some  instances  doubtfiil  in  whom  such  leases  for 
lives  were  vested,  the  statute  14  Greo.  I.  c.  20,  reciting 
that  several  leases  had  been  and  were  likely  to  be 
made  of  honours,  &c.  for  one  or  more  life  or  lives,, 
under  particular  rents  thereby  reserved  and  to  be 
reserved;   and  that  procuring  surrenders  of  suck 
freehold,  leases,  or  the  tenants  to  join,  frequently 
occasioned  great  trouble,  vdijfficulty,  and  expence  to 
tenants  in  tail ;  it  is  therefore  enacted,  C  1,  *'  That 
all  common  recoveries  suffered  or  to  be  suffered  in 
His  Majesty's  Court  of  Common  Pleas  at  Westmin-  ' 
ster,  or  in  any  court  of  record  in  the  principality 
of  Wales,  ox  in  any  of  the  counties  palatine,  or  in  any 
other  court  having  jurisdiction .  of  the  same,  of  any 
honours,  castles,  manors,  lands,  tenements,  or  hei^ 
ditaments,  without  any  surrender  or   surrenders .  of 
such  lease,  or  leases,  or  without  the  concurrence  or 
any  jconveyance  or  assurance  from  such  lessee  or 
lessees,  in  order  to  make  good  tenants  to  .such  writa 
of  entiy  or  other  writs,  whereupon  such  recoveries 
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luive  been  or  shall  be  had  or  sufl^red,  shall  be  as 
valid  and  effectual  in  law,  to  all  intents  and  pur- 
poses whatsoever,  as  if  such  lessee  or  lessees,  or  any 
other  person  or  persons  claiming  under  him,  hef,  or 
them,  had  conveyed  or  joined  in  conveying,  or  shall 
convey  or  join  in  conveying,  a  good  estate  of  free- 
hold to  such  person  or  persons  as  has  or  have  been^ 
or  shall  become  tenant  or  tenants  to  such  writs  of 
entry,  or  other  writs  whereupon  such  common 
recoveries  have  been  or  shall  be  suffered/' 

29*  Although  the  above  statute  has  made  the  sur-  But  Persons 
render  of  leases  for  lives  unnecessary,  yet  it  does  prillrlistaie 
not  extend  to  estates  for  life,  prior  to  the  estate  of  ^orUfe  must 
which  a  recovery  is  intended  to  be  suffered ;  such 
estates  must  therefore  still  be  surrendered  to  the 
person  against  whom  the  writ  of  entry  is  brought ; 
for  this  case  is  expressly  excepted  in  the  statute 
14  Geo,  II.  c.  20,,  it  being  thereby  provided,  §  2, 
'<  That  nothing  in  that  act  contained  should  extend 
or  be  construed  to  extend  *  to  make  any  common 
recoveries  valid  and  effectual  in  law,  unless  the 
person  or  persons  entitled  to  the  first  estate  for  life, 
or  other  greater  estate,  in  case  there  was  no  such 
estate  for  life  in  being,  in  reversion  or  remainder, 
next  after  the  expiration  of  such  leases,  has  ^  or 
have  by  some  lawful  act  or  means,  conveyed  or 
assured,  or  joined  in  conveying  or  assuring,  or  shall 
by  some  lawful  act  or  means  convey  or  assure,  or 
join  in  convejang  or  assuring,  an  estate  for  life^at  the 
least  to  such  person  or  persons  as  has  or  have  been, 
or  shall  become  tenant  or  tenants  to  the  writ  of  entiy, 
or  other  writs  whereupon  such  common  recoveries 
have  been  or  shall  be  suffered." 

30.  The  prior  estate  for  life  ought  to  be  surrendered  Pigoi,  50. 
to  the'  person  who  has  the  remainder  or  reversion, 
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before  he  makes  a  tenant  to  the  praecipe.  But  if  the 
surrender  is  made  after  the  execution  of  the  deed^ 
by  which  the  lands  are  conveyed  to  the  person  who 
is  to  be  tenant  to  the  pradpCf  it  must  then  be  made 
to  him^  otherwise  it  will  be  void ;  because  the  person 
who  is  to  suffer  the  recovery  h^  then  no  reversion 
in  him  for  the  surrender  to  operate  upon. 
A  Surrender  31,  Common  recoveries  having  long  been  considered 
»«,n.edme.  ^  ^^^^^  assui^ces  of  lands,  and  in  the  natui« 

uresumed.  ^ 

of  conveyances  by  consent,  the  Judges  have  some- 
times presumed,  in  consequence  of  particular  circum- 
stances, that  the  tenant  for  life  had  surrendered  his 
estate,  though  no  surrender  was  actually  proved ;  and 
therefore ,  where  the  possession  has  accompanied  a 
recovery  for  a  long  time,  the  Court  will '  presume  a 
surrender  by  the  tenant  for  life. 
Green  v.  32.  In  an  ejectment  upon  a  trial  at  bar  for  lands  held 

1  Vent.  257i;  ^^  ancient  demesne,  a  recovery  in  the  court  of  ancient 
I  Mod.  117.   demesne  was  produced,  which  had  been  sufl^d  a 

long    time   before,   and    the  possession    had  gone 

accordingly.    It  appeared  that  pait  of  the  land  was 

leased  JTor  Itfe,  and  the  recovery  was  by  the  per* 

son  in  reversion,  so  that  there  was  no  tenant  to  the 

prcecipe.    But  the  Court  said^  fiiat  as  the  possession 

had  gone  with  the  recovery  for  so  long  a  time,  they 

would  presume  a  surrender ;  as  in  an  appropriaetlon  of 

great  antiquity,  a  licence  has  been  presumed,  although 

none  appeared. 

Gartsidc  v.         83,  Where,  after  a  recovery,  the  deeds  were  sun- 

1  Cha.  Qa.      pressed  by  the  tenant  for  Ufe,  so  that  it  could  not 

^'^'  be  made  out  whetiier  he  had  surrendered  his  estate 

for  life  to  the  tenant  tb  the  pfwcipe  or  not ;  it  was 
decreed  for  the  recovery,  without  allowing  a  trial  at 
law ;  for  where  deeds  are  suppressed,  omnia  preesu- 


XWe  XXX VL   Recovery.   CLil  %  34,  35,  343 

94^  Wlaneve  coUater^  evidence  has  been  given  of  a 
surrmder  by  a  tenasit  for  life,  tbe  recovery  has  been 
ilfeemed  good. 

35.  Upon  a  trial  at  bar,  the  lessor  ^f  the  plaintiff  J^^"^^^^^ 
claaaed  and^r  an  old  entail  in  a  fariuiy  settlement^  v.  Grenville. 
and  part  of  the  estate  appeared  to  be  in  jointure  to  ™* 
a  widow,  at  the  time,  her  son  suffered  a  common 
TCcovery.  The  defendant  who  claimed  title  under 
the  recovery  not  being  able  to  show  a  surrender  of 
the  oiofeher's  li&  estate^  it  was  insisted  that  th^e  was 
HO  tenant  to  the  prcecipey  as  to  that  part ;  so  that  the 
lemauider^  which  the  lessor  of  the  plaintiff  claimed, 
was  not  barred.  To  obviate  this  objection,  it  was 
insisted  by  the  defendant,  that  after  so  long  a  time 
had  elapsed)  a  surrender  should  be  presumed,  accord- 
ing to  the  doctrine  laid  down  in  the  case  of  Green  v* 
Fraud ;  and  to  fortify  this  presumption,  they  offered 
to  produce  iiv  evidence  the  debt  book  of  Mr.  Edwards;, 
»  attorney  at  Bristol,,  then  a  long  time  dead ;  wherein 
lie  bad  charged  39/.  for  suffering  the  recovery, 
two  articles  of  which  charges  were,  for  drawing  a 
suirender  of  tiie  mother's  estate  ^s.  and  for  engross- 
ing two  parts  thereof,  20  s. ;  and  that  it  appeared  by 
4iie  book  ihst  the  bill  had  been  paid.  This  being 
objected  to  as  improper  evidence,  the  Court  were  of 
0|^mon  that  it  should  be  allowed ;  for  it  was  a  cir- 
cumstance material  upon  the  inquiry  into  the  unrea- 
sonabkmess  of  presuming  a  surrender  of  the  widoV^ 
Kfe  estate,  and  could  not  be  suspected  of  having  been 
done  for  this  puqpose.  If  Edwards  had  been  livings 
he  Alight  undoudl)ted]ly  have  been  examined  ^  and 
after  hia  death,  this  wais  the  next  best  evidence,  and 
it  waa  accordingly  read:  after  which  the  Court 
dedaxedjr  '^  mthout^  this  drcumsiance  they  would 
kave  presumed  a  surrender^  and  desired  it  might  be 

Z4 
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taken'notice  of^  that  they  did  not  require  cmy  evidence 
to  firt^  the  fresumption  qfkr  such  a  kngfft  qf  time. 

36.  But  where  there  is  no  reason  or  ground  to 

found  a  presumption,  that  the  tenant  for  life  had 

surrendered  his  life  estate,  and  where  the  possession 

has  not  gone  with  the  recovery,  the  Court  will  not 

presume  that  such  a  surrender  was  made. 

Goodtitle  ex       37^  Q^  R^  Bridges  being  tenant  in  tail  of  a  consi- 

Y.  the  Diike    derable  estate,  whereof  he  was  in  possession  of  some 

of  Chandos,    pgj^  the  remainder  being  held  by  a  widow,  on  whom 

it  had  been  settled  for  life,  for  her  jointure,  and  who 
was  then  in  possession  of  it,  suffered  a  common 
recovery  of  the  whole  estate  tail,  using  such  de- 
scriptions as  were  sufficient  to  include  the  whole  estate 
tail,  and  then  settled  it  on  the  Duke  of  Chandos. 
Upon  the  death  of  G.  R.  Bridges,  the  Duke  of  Chan- 
dos entered  into  possession  of  all  the  estate,  except 
the  part  of  which  the  widow  was  in  possession,  and 
upon  her  death  he  took  possession  of  that  part  also. 
An  ejectment  was  brought  against  the  Duke  of 
Chandos  by  Jaines  Bridges  the  reversioner,  for  that 
part  of  the  estate  tail  whereof  the  widow  was  in 
possession  at  the  time  when  the  recovery  was  suffer- 
ed;  upon  the  ground  that  there  was  no  surrender 
of  the  widow's  life  estate.  The  duke  of  Chandos  being 
unable  to  give  any  sort  of  evidence  of  an  actual 
surrender^  his  counsel  insisted  at  the  trial  tliat  a  sur- 
render of  the  widow's  life  estate  ought  to  be  presumed 
after  so  long  a  time,  even  though  they  should  not 
•give  any  evidence  whatsoever  of  such  a  surrender : 
but  Mr.  Justice  Noel,  who  tried  the  cause,  was  of 
opinion  that  a  surrender  of  the  tenant  for  life  could 
not  be  presumed  when  :  no  sort  of  evidence  ha&d 
*  been  given  to  make  such  a  fact  in  the  least  probable ; 
and  when  the  possession  *  had  not  gone  with  there- 
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^very,  but  bad  continued  in  the  tenant  for  life  until 
the  time  of  bringing  the  ejectment ;  and  accordingly 
he  directed  the  jury  to  find  for  the  plaintiff.  Upon 
this  direction  a  motion  was  made  for  a  new  trilJ. 
The  defendant's  counsel  relied  on  the  cases  of  Green 
V.  Froud,  and  Warren  ex  dem.  Webb  v,  Grenville, 
mentioned  in  the  preceding  pages.*  On  the  other 
aide  it  was  argued  for  the  plaintiff,  that  there  coiildbe 
no  presumption  without  some  facts  to  ground  it  upon. 
In  the  case  of  Mr.  Grenville,  there  was  a  very  strong 
presumption  arising  from  the  articles  in  the  attorney's 
bill ;  the  proof  whereof  the  Court  allowed  to  -  be 
entered  into,  and  received  satisfaction  froni  it :  and 
that  there  was  no  case  where  a  presumption  of  a  sur- 
sender  had  been  raised,  without  possession  accom- 

( panying  and  following  the  recovery. 

In  the  case  of  Froud  v.  Green,  upon  which 
Mr.  Grenville's  case  was  said  to  be  grounded,  there 
was  a  possession  which  had  followed  the  recovery 
for  a  long  time,  and  that  was  the  very  reason  there 
given  for  the  Court's  forming  the  presumption  which 
they  then  made.  That  the  rule  in  all  the  cases 
cited,  and  in  all  cases  of  this  kind,  must  in  reistson 
and  common  sense  necessarily  be  understood  to 
relate  to  the  length  of  time  which  has '  elapsed  since 
the  tenant  in  tail's  coming  into  possession,  and  not  to 

.  the  length  of  time  since  the  suffering  of  the  recovery. 
The  outstanding  life  estate,  during  the  life  of  the 
widow,  forms  the  strongest  presumption  that  she  did 

*  not'  surrender  the  estate ;'  besides,  it  did  not  at  ail 
zppeax  from  the  Judge*s  report  that  G.  R.'  Bridges, 
the  tenant  in  tail  in  possession  of  all  the  rest  of  the 
estate,  and  of  which  he  had  power  to  suffer  a  recovery, 
ever  meant  or  intended  to  suffer  a  recovery  of  these 
settled- lands;  which  he  had  no  power  to  do  j  he  had 
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other  laods  upon  which  the  reoovery  operated^  sod 
there  wa&  no  reason  to  imagine,  that  he  meant  to 
include  these  knds,  Q£  that  he  ever  attempted  to  pfo- 
cure  a  surrender  of  them. 

Lord  Manflfiflid.-«**<<  I  vas  counsel  in  the  case  of 
Mr.  Grenville^  reported  by  Stnmge,  and  I  j^emember 
very  well  that  the  point  of  evidence  was  stroi^ly  liti- 
gated :  the  attorney,  who  had  been  concerned  in  the 
transaction  of  the  common  recovery » was  one  Edwards 
of  Bristol,  who  had  been  then  long  dead :  theentry  in 
his  bill  book  was  made  at  the  time  of  the  tianaaetioiiy 
and  a  receipt  had  b^en  ^en  upon  the  bfll  which  con- 
tained the  artieles,/Er  draamg  and  engrossing  the  sur- 
render i  so  that  lliere  was  positive  proof  in  that  eaae 
of  an  actual  surrender:   and  there  the  jointress  had 
heen  AedA  a  vast nwnberef  years;  and  the  pemon  who 
sttflsred  the.  recovery,  and  his  son  after  him,  had  both 
of  them^  during  their  reeqpective  hves«  sufficient  oppor«- 
tunity  to  have  k  set  right  after  l&ey  eame  into  pos-> 
sestion^  i^Pthey  had  known  or  suspected  it  tohavebeoi 
de&etive,  which  certainfy  formed  %  prescmptioir  tint 
it  was  regular  and  not  defective.    I  am  confident 
that  all  the  Court  did,  ofc  intended  to  do^  in  (hatxaae^ 
was  only  to  take  care  that  it  should  be  raiderstood 
that  they  did  not  aoean  to  fi^ake  the  author!^  of  any 
one  oase  which  had  been  founded  upon  presumption, 
and  that  they  woidd  not  reqijve  positive  proof  o#  a 
surrender,  in  aigr  case  where  there  was  sufficient  pre- 
sumption of  iu    Sir  J«  Strasrge^s  report  is  incorreet, 
eonsidraed  as  &  foundation  fet  a  principle  or  rale  of 
pei^aty,  though  it  flEii^t  be  cxiougfa  to  serve  the. 
taker  of  such  a  note  for  a  memomndum  to  refresh 
his  own  recolleetfon ;  j£  that  be  so,  then  connder  the 
present  case  upon  principles.    There  are  two  sorts 
of  presumption,  one  a  presumption  of  Iwfy  and  not 
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to  be  contradicted ;  the  other  a  spades  of  eTidence, 
which  latter  must  have  a  ground  to    aland  upod, 
«imething  from  whence  it  is  to  arisen    It  ia  now  fully 
settled  and  established^  that  a  tenant  in  tail  m^y^  if 
he  pleases,  either  tu»  his  estate  tail  into  a  fee  sbopk, 
or  alienate  it  for  his  own  benefit,   by  sufierifng  a 
«ofiimoii  recovery )  but  he  must  have  a  sti^cient 
estate  and  power  to  qualify  him  for  suffering  such  a 
recovery;  be  must  either  be  tenant  in  tail  in  pos- 
session, or  he  must  have  the  concurrence  of  the 
freeholder,  whp  claims  under  the  same  settlement 
This  principle  is  adhered  to  by  the  statute  14  Geo*  II- 
'Q.  90.   The  tenant  for  life,  whose  consent  is  necessary 
to  the  tenant  in  tail  in  remainder,  to  enable  hkn  to 
cut  off  the  entail,  is  not  the  lessee  of  die  land  under 
a  benefeial  tease^  but  the  original  tenant  foff  life, 
ckosfting  under  the    same  fkmily  settlement,  anl 
haireng  a  life  estate  settled  upon  him  prior,  in  order 
of  succession,    to  the  other^   lemainder   in  tail. 
Wliere  a  person  has  a  power  to  suffer  arecovery^  afid 
tiiereby  bap  hi]»  estate  tail,  ormiM  prmswmmtur  ritt  ^ 
solemniier  adta^  untfl  the  contrary  appears;  and  it  is 
teasDiiable  that  it  should  bfe  so :  bul;  if  the  contrary 
iqipeftr,  th^i  fJtu&p^  is  an  end  of  such  presumptmn. 
Thia  wad  the  case  ei  the-  Sari  of  Siiffi>lk'a  recovery,  Keenexdem. 
upoa  Atrial  at  bar  in  tWfrcourt,  in  Easter  term,  1747 ;  SSth^r'^' 
Uiere  ttie  contrary  did  appear,  and  the  presumption  £&ri  of  Ef- 
waa  thereby  destroyed ;  there  w«re  bfamdering  deeds  2°ftra.  1267. 
actually  produced,  which  appeared  deaily  to    be 
wrong ;  and  it  was  mai^est,  upon  the  evidence  dia- 
ddsec^  that  there  was  not  a  good  tenant .  to  the 
prwdpe:  it  was  therefore  impossible  for  the  Court,  in 
thitt  6ase,  to  presume  that  there  was  a  good  tenant  to 
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'  *'  But  if  a  man  has  power  to  sufier  a  reooveiy^ 
that  is  a  solid  and  reasonable  ground  for  presuming 
that  all  was  done  rightly  and  regularly,  unless  some- 
thing to  the  contrary  shall  appear.  Where  the  fiiee- 
holder  is  a  trustee  for  the  tenant  in  tail  himself,  and 
under  his  power  and  direction^  it  is  a  reasonable  and 
just  cause  for  presuming  that.eveiy  thing  was  regu- 
hurly  transacted;  so  where  the  person  or  peisons 
interested  to  object  against  the  validity  of  a  recovery 

'  have  had  opportunity  to  make  objections  to  it,  but 
instead  of  doing  so  have  acquiesced  under- it,'  and 

•  not  disputed  its  validity,  this  forms  a  presumption 
that  all  was  right  and  regular.  But  there  can.be  no 
presumption  in  the  nature  of  evidence  in  any  case» 
without  something  from  whence  to  make  it,  some 
ground  to  found  the  presumption  upon ;  whereas  here 
is  absolutely  nothing  from  whence  to  presume  a  sur- 
render :  the  single  pretence  to  any  the  least  ground 
of  presumption,  in  the  present  case,  can  only  be  this, 
that  no  tenant  in  tail  in  remainder  would  suffer  a 
recovery,  without  first  getting  a  surrender  of  the 
life  estate,  in  order  to  make  it  valid  and  effectual. 
But  even  that  ground,  slight  as  it  is^  will  not  hold  in 
the  present  case ;  for  it  does  not  at  all  appear,  upon  the 
report  of  the  Judge,  that  G.  R.  Bridges,  who  suffered 
the  recovery  in  question,  had  the  least  intention  what- 
soever to  include  those  particular  lands  in  the  recovery 
which  he  suffered,  and  which  he  had  full  power  in  him- 
self alone  to  suffer,  of  all  the  rest  of  the  estate, 
whereof  he  was  at  that  time  tenant  in  tail  in  pos- 
session. '  He  was  then  in  possession  of .  the  manor  of 
Keynsham,  and  of  other  laAds  in  Keynsham,  sufficient 
to  answer  the  general  descriptions  used  in  the 
recovery.    He  must  probably  know,  or  have  been  in- 
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formed  by  his  counsel  or  agents,  that  he  had  no  such  « 
power  over  the  settled  parts,  without  obtaining  a 
surrender  of  the  life  estate;  he  might  perhaps  be 
satisfied  that  he  could  not  obtain  a  surrender  of  the 
life  estate ;  or  he  might  have  attempted  to  obtain  it» 
and  failed  in  such  attempt  If  the  mere  fact  of  a 
remainder-man  in  tail's  suffering  a  recovery  was 
akme  sufficient  to  ground  a  presumption  of  a  sur- 
render of  the  life  estate,  it  would  be  in  the  power  of 
every  remainder-man  in  tail  to  bar  the  estate  tail, 
notwithstanding  the  tenant  for  life  should  absolutely 
refuse  to  join  with  him  in  sufiering  a  recovery ;  it  is 
therefore  necessary  that  there  should  be  facts  and 
circumstances  to  ground  a  presumption  of  such  a  sur- 
render upon :  whereas,  in  the  present  case,  it  is  so  far 
from  being  reasonable  to  presume  that  there  was  such 
a  surrender  from  the  jointress,  that  there  are,  on  the 
contrary,  many  reasons  to  induce  a  suspicion  ^  that 
there  was  not  such  a  surrender ;  she  might  have  more 
regard  for  James  Bridges  than  for  George;  she 
might  think  it  wrong  or  unkind  to  hurt  the  rever- 
sioner ;  or  even  whim  and  peevishness  might  prevent 
her  from  interfering :  there  is  no  defining  the  various 
reasons  she  mieht  have  to  hinder  her  from  siurender- 
ing  her  life  estate  for  such  purpose.  Mr.  George 
Bridges  being  therefore  only  tenant  in  tail  in  remain- 
der, and  the  life  estate  tinder  the  same  settlement 
still  subsisting  at  the  time  of  his  suffering  the  re- 
covery, it  is  clear  that  he  had  no  power  to  alien  or 
to  bar ;  and  there  is  nothing  from  whence  to  pre* 
sume  a  surrender  of  the  life  estate,  to  enable  him  to 
do  so. 

*<  If  he  had  smy  power  to  bar  or  alien,  then  indeed 
no  presumption  ccndd  have  been  too  large,  in  order 
tojprevent  slips  in  legal  forms  and  methods  of  con- 


vejance^  and  to  eflectual^  the  intention  of  a  penoft 
who  had  a  legal  right  to  do  such  an  act*  No  atgu- 
ment  can  be  drawn  in  the  present  case  from  length 
of  time»  because  the  ejectment  was  brought  imme* 
diately  upon  the  death  of  the  jointress/'  The  Court 
were  all  clear  and  unanimous,  that  there  Was  no  colour 
for  objecting  to  the  Judge's  direction. 

At  the  sitting  of  the  Court  the  next  morning.  Lord 
Mansfield  mentioned  this  case  again :  He  said  he  had 
looked  into  his  own  note  of  the  case  of  Warren  oa 
the  demise  of  Webb  against  OrenviUei  where  the 
recovery  was  of  forty  years  standing ;  apd  the  Court 
did  lay  it  down  in  that  case,  '*  that,  after  a  recotrery 
of  forty  years  standing,  they  would,  without  any 
other  circumstances,  presume  a  conditional  MocrenAtt 
to  have  been  made  by  the  tenant  f<t»r  life ;"  aAd  thejr 
relied  upon  1  Ventr.  fi57»  and  Mr.  l^igot's  bodk,  p*41» 
But  his  Lordship  obfiierved,  that  there  art  other  cir-^ 
cumstances,  in  Ute  case  ib  Ventrisj  and  there  is 
nothing   in  Pigot  to  justify  this  general  position. 
And  he  added,  that  in  the  case  then  at  titxt  bar,  the 
Court  did  (as  he  had  taken  it  down)  adntiit  as  evidence 
the  entiy  in  the  attorney's  tK>6k|  as  has  b^n  meti- 
tioned.    He  said,  he  was  rathet  mote  strong  oF 
«pini(m  than  he  was  yesteiday^  *^  that  in  the  ptestebt 
case  there  was  no  ground  for  a  pxesumptiott  that 
there  was  any  surrender  by  the  tenant  for  Me/'  Here 
were  two  particular  reasons  aganist  making  iffijf  sndi 
presumption.   One  was,  that  tliere  did  n6t  appeaar  ta 
have  been  any  intentiott  in  flie  Tenidnder..tta&  is  tiH 
to  attfii^  a  recovery  of  these  partienlar  hnds ;  ilbe 
other,  that  here  was  no  possession  at  all,  under  thfe^ 
recovery;  but,  on  the  eoDttstf,  Che  ejectDdent  waa 
bitnighe,  and  iStte  vafidify  of  dke  recovety  pat  inta 
litigation,  immediately  after  the  deatftdf  tfte  toaaixt 
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for  life.  If  tbe  eldest  son,  i^ho  has  a  renminder  in 
tafl  under  a  family  settlement,  should  priTately  suffer 
a  common  recovery,  and  his  father  live  many  years 
afterwards,  it  might  as  well  be  aigued,  '*  that  length 
of  time  from  the  date  of  the  recovery  should  induce 
a  presumptton  that  the  father  surrendered  his  estate 
for  life/'  And  his  Lordship  declared  himself  as  clear^ 
that  if  there  had  been  a  long  possession  by  the  tenant 
in  tail  i^er  the  death  of  the  tenant  for  life,  though 
'such  a  possessicm  might  be  ascribed  to  the  entail,  the 
presumption  ought  to  have  been  made,  upon  the 
ground  of  acquiescence  under  it,  and  the  probability 
arising  therefrom,  <<  that  the  parties  knew  that  the 
recovery  was  not  defective."  Rules  of  property  ought 
(bis  Lordship  said)  to  be  generally  knowuy  and  not  to 
be  left  to  loose  notes,  which  rather  serve  to  confound 
principles,  than  to  confirm  them.  He  therefore  pro- 
posed to  have  a  conference  with  all  the  Judges  upon 
this  case :  which  proposal  did  not  arise,  he  said,  from 
any  doubt  about  the  matter  (for  he  was  more  con-» 
firmed  in  hiii  opinion  than  he  was  yesterday),  but 
fiir  the  si^e  of  having  so  considerable  a  rule  of  pro- 
perty settled,  and  of  rendering  it  notorious  and 
pidbUc  For  which  purpose^  he  (at  first)  ordered  it 
to  stand  ov6r  till  next  term :  but  afterwards,  upon  its 
being  agreed  by  all  the  parties,  that,  in  Mr*  Grenville's 
case,  there  was  a  great  number  of  years  during  which 
the  tenant  in  tail  had  been  in  possession  after  the 
^eath  of  the  tenant  for  life ;  and  upon  the  now  de- 
fendant's counsel  candidly  declaring  ^  that  they 
themseltres  were  fully  satisfied  with  the  present  apu 
itkm  of  the  Court»''  he  retracted  his  proposal,  and 
fiaid  he  would  not  trouble  the  Judges  with  it,  since 
the  cotmsei  were  so  candid  as  to  acq^uiesce  entirely 
in  the  opinion  that  the  Court  had  already  intimated. 
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His  Lordship  further  added,  that  he  would  have  it 

understood,  that  possession  of  the  tenant  in  tail,  after 

the  death  of  the  tenant  for  Cfe,  does  leave  a  ground 

of  presumption  '<  that  there  was  a  surrender.'*    Ba<^ 

in  the  present  case,  there  was  no  possession  after  the 

death  of  the  tenant  for  life :  the  ejectment  was  brought 

immediately. 

How  a  Te-        38.  When  the  person  who  means  to  sufier  a  com» 

Pradpe  may  ^^^  recoveiy  is  in  actual  possession  of  the  freehold, 

be  made.       be  may  convey  it  to  any  stranger,  for  the  purpose  oF 

making  him  tenant  to  the  prcedpe^  by  fine,  by  feoffl 
ment,  grant,  bargain  and  sale  enrolled,  or  lease  and 
release. 
By  Fine.  99.  It  is  sometimes  thought  expedient  to  make  a 

toiant  to  the  prtecipe  by  fine ;  not  only  on  account 
of  the  notoriety  of  this  species  of  assurance,  but  be- 
cause even  an  erroneous  fine  gives  such  an  estate  to 
the  cognizee  as  is  sufScient  to  make  him  a  good  te* 
nant  to  the  prtecipe.  And  Lord  Hale  has  said,  that 
3  Keb.  597«   the  cognizee  of  a  fine  Oct.  Purif.  would  be  a  good 

tenant  to  the  praecipe,  in  a  recovery  sufiered  the  same 

day ;  and  the  Court  would  presume  a  jNtiority  to  sup-^ 

port  a  conveyance. 

LloTd  V.  40.  A  writ  of  error  was  brought  against  a  person 

2  Saik/566.   ^^^  ^^  made  cognizee  of  a  fine,  in  order  to  make 

him  tenant  to  the  precipe  ;  and  after  the  recovery 
had  been  suffered,  the  fine  was  reversed  for  error ;  yet 
the  recoveiy  was  held  good;  because  there  was  a 
sufficient  tenant  to  the  praxipe  at  the  time. 

41.  But  if  the  fine  was  in  itself  absolutely  void;  as^ 
if  the  person  who  levied  it  had  no  estate  of  freehold 
in  possession  of  the  land ;  there  the  recoveiy  would . 
be  void,  because  in  that  case  the  fine  passed  no. 
estate. 
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42.  Thus  in  the  case  of  Dormer  v.  Pirkhurst,  where  ante,  J  21. 
a  fine  was  levied  by  a  tenant  for  years  and  a  remain- 
der-man in  tail,  to  make  a  tenant  to  the  prcecipe  ;  it 

was  determined  that  the  recovery  was  void,  because 
none  of  the  parties  to  the  fine  had  an  estate  of  free- 
hold in  possession  in  the  lands. 

43.  In  a  celebrated  case  which*  arose  in  Ireland,  J^*n>«  ^• 

BurtODy 

and  which  will  be  stated  in  a  subsequent  chapter,  it  infra,  c.  li. 
was  held  by  the  House  of  Lords  there ;  contrary  how- 
ever to  the  opinion  of  a  majority  of  the  Judges,  and 
of  the  Lord  Chancellor ;  that  where  a  fine  was  levied 
by  the  Earl  of  Ely  for  the  purpose  of  making  a  tenant 
to  the  prcecipCi  and  a  recovery  was  suffered  thereon 
in  the  same  term,  the  fine  should  be  deemed  conclu- 
sive evidence  of  the  sanity  of  the  cognizor,  and  of  his 
capacity  to  sufier  the  recovery ;  the  fine  and  recovery 
being  considered  as  one  assurance. 

44.  It  has  been  already  stated,  that  \dbere  a  fine  is  Though  no 

Use  be 

levied  without  any  consideration  or  declaration  of  declared. 
use,  the  use  and  legal  estate  immediately  result  to  V^^^*  ^*^ 
the  cognizor  of  die  fine,  so  that  the  cognizee  has  only 
a  seisin  of  an  instant.     In  consequence  of  this  doc- 
trine, where  a  fine  was  levied  in  order  .to  make  a  dKeb.ii3. 
tenant  to  the  prcecipef  and  a  writ  of  entry  was  brought 
against  the  cognizee  of  the  fine,  on  which  a  common  Pigot,  52. 
recovery  was  suffered,  it  was  doubted  whether  such 
a  recovery  was  good  ;  for  as  no  use  was  declared  on 
the  fine,  it  was  said  that  the  use  and  estate  immedi- 
ately  resulted  back  to  the  cognizor ;  so  that  the  cog- 
nizee had  no  estate  of  freehold  when  the  writ  of  entry 
iivas  brought,  nor  ever  afterwards.   Mr.  Pigot  held.  Id.  54. 
however,  that  such  a  recovery  would  be  good ;  for  at 
common  law,  if  a  fine  was  levied  without  consideration, 
as  in  a  fine  there  needs  none,  the  cognizee  was  tenant 
to  all  writs,  until  the  statute  of  pernors  of  profits, 
\ou  V.  A  2» 
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and  the  statute  of  uses :  and  although,  sinee  the 
statute  of  uses,  the  use  results  back  when  no  uee 
ia  dedarecL  yet  the  intent  of  the  parties  alwaya 
guided  the  use,  and  there  could  be  no  resulting  use 
against  the  express  intent  of  the  parties }  so  that 
whenever  the  use  results,  it  is  because  the  partiefli 
intend  it  Now,  in  a  case  of  this  kind,  the  evident 
intention  of  the  parties  is  to  make  a  tenant  to  the 
prcmpe^  which  appears  upon  the  record,  by  the  writ 
of  entry  being  brought  against  the  cognizee }  and 
therefore  he  must  have  such  an  estate  as  will  make 
him  a  good  tenant  to  the  prcdcipe. 

These  principles  have  been  fully  established  in  the 
following  cases. 
Altham  t.  4i6.  A  tenant  in  tail  levied  a  fine  to  J.  S.  and  his 

^.S^^*  ^    heirs,  in  order  to  make  hini  tenant  to  the  prasape  ixx 

Gilb«R.  10.  ,     ,        ,  . 

I  Sdk.  676.    a  common  recovery,  but  no  use  was  declared  on  tfa^ 
?n!i<^2i0.  ^^*  Seven  years  after,  a  writ  of  entiy  was  brou^^t 

against  J.  S.,  who  vouched  the  cognizor  of  the  fipe, 
and  a  common  recovery  was  thus  suffered.  The 
question  was,  whether  J.  S«  had  an  estate  of  freehold 
in  him  at  the  time  of  the  recovezy. 

It  was  contended,  that  although  the  legal  estatf 
passed  by  the  fine  to  X  S.,  yet  as  no  use  was  dedaradi 
it  immediately  resulted  back  to  the  original  owner  of 
the  estate ;  so  that  J«  S.  had  no  estate  in  the  lands 
when  the  recovery  was  suffered,  and  therefore  ifaa 
not  a  good  tenant  to  the  prcecipc  But  it  was  held 
by  Lord  Holt  and  all  the  other  Judges,  that  when  a 
fine  was  levied,  or  a  feoffinent  made  to  a  man  and 
his  heirs,  the  estate  was  in  the  cognizee  or  feofibet 
not  as  an  use,  but  by  the  common  law,  and  might  be 
averred  to  be  so.  And  as  in  this  case  the  intention 
of  the  fine  plainly  appeared  to  be  for  the  purpose  of 
making  a  tenant  to  the  pritcipe^  the  use  and  estate 
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diouid  be  allowed  to  have  vested  in  J.,  S.  and  not  te 
iiave  rewdted  to  the  cogxuBor  of  the  fine. 

4G.  In  a  sobsequent  caae.  Lord  Ch.  Juat  Parker  Thrustout 
Mid»  that  a  fine  being  levied,  asul  no  uae  declared*  i'stnu?2. 
ai>d  a  recovery  having  been  imioediately  after  su^red 
of  the  same  b&ds ;  the  writ  oi  entry  being  brought 
ogainet  the  cognizee  of  the  fine*  showed  that  the 
intend  of  levyii^  the  fine  was*  to  make  a  tenant  to 
ihepriBcipe.  ' 

47*  It  hag  been  often  doubted,  whether  a  husband,  A  Husband 
seised  Jure  wcoris,   could   make   a   tenant  to  the  xjxoris  may 
fr^gcipe  of  his  wife's  land*  without  her  joining  him  in  ^^^  maka  a 
a  &ie.    This  doubt  probably  arose  from  the  words  of  praecipe 
I>NrdTalbot,intheca8eofRobin8onvXuBamins,asre.  withoutPme. 
ported  by  Mr.  Forrester;  for  there  hisLord^ip  is  said  Pa.  167. 
to  h^ve  expressed  himself  th^s : — **  It  hath  been  said^ 
that  a  fti^e  tenant  in  tail^  a^d  her.husband^  cannot 
make  a  tenant  to  the  precipe  without  a  fine ;  but 
vdu^ever  may  be  the  case  where  a  husband  is  merely 
aeiped  ia  tif^  of  his  wife,  is  npt  necessary  for  me  to  # 

d^terminfi;  because  in  this  case  Sir  J.  Rc^nson  didt 
by  bu.  intermarriage,  become  entitled  to  an  estate  by 
the  eitftesy .(  and  therefore  hie  alpne,  without  his  wife's 
ymiog,  might  have  made, a  good  tenant  to  the 
ftasoife!^ 

48.  Ill  an  ppiiuon  given  by  the  late  by  Mr«  Bootli  ^«*  ^^ 
fm  this  sttbjecty  he  observes,  that  this  report  of  Lord  yj?!?.  435. 
Talbot's  aigument  .ia  incorrect;  that  he  himself  was  ^^^*  ^^^'^ 
pres^^t  at  the  h^f^g  of  that  case,  and  had  a  very 
fiitt  note  of  it}  and  that  Lord  Talbot's  words  were 
these :— »*^  If  I  should  h^y  it  down  as  a  rule,  that  where 
the  wife  is  entitled  to  an  estate  tail  in  possession^  her 
husband  and  she  could  not  make  a  tenant  to  the 
fTiiBcipef  for  the  docking  of  the  entail,  without  a  fine, 
because  the .  law  is  sij^ppsed  to  appoint  no  other 
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tnethdd  by  which  a  woman  under  coverture  cati 
convey  her  freeholil,  but  by  fine,  I  should  shake  many 
of  the  comm(m  recoveries  of  the  kingdom  ^  for  what^ 
ever  msiy  have  been  the  practice  of  some  overcautious 
conveyancers,  yet  I  believe  it  hath  often  been  held 
that  the  husband  alone  may,  by  deed  only,  and 
without  any  fine  levied  by  the  wife,  convey  a  sufiicient 
freehold  -  to  the  grantee  to  make  him  tenant  to  the 
prcecipeJ^ 

49*  This  latter  opinion  seems  to  be  perfectly  con- 
sistent with  the  principles  of  the  common  law ;  for 
1  Inst.  351  a.  Lord  Coke  says — **  If  a  man  taketh  to  wife  a  woman 

273  b 

who  is  seised  in  fee,  he  gaineth  by  the  intermarriage 

an  estate  of  freehold  in  her  right ;  which  estate  is 

sulBScient  to  work  a  remitter/'*— It  must  be  the  same 

]  Roll.  Ab.   .  where  a  man  marries  a  woman  seised  in  tail ;  for  a 

Gifb  Ten.     femccovert  caunot  have  a  seisin  distinct  from  her 

]  08.  husband.    And  on  this  ground  it  has  been  frequentljr 

determined,  that  the  husband's  conveyance  is  suffi- 
cient to  transfer  a  good  estate  of  freehold,  during  the 
Fa.  72.         joint  lives  of  the  husband  and  wife.    Mr.  Pigot  was 

of  the  saioie  opinion,  having  laid  it  down^  that  a 
husband  seised  jointly  with  his  wife»  whether  by 
moieties^ or  entireties,  or  seised  only  in  right  of  his 
wife,  might  create  an  estate  of  freehold  during  the 
coverture,  and  thereby  make  a  good  tenant  to  the 
prcecipe.  And  this  -point  was  expressly  determined 
in  the  following  case,-  stated  by  Serjeant  RolL 
Uotl.  Ab.  50.  A  husband  seised  in  right  of  his  wife  for  life, 

ut.  R«^ov-     remainder  in  tail  to  B.,  remainder  to  C,  bargained 

and  sold  the  land  to  another,  against  whom  3,prm:ipe 
was  brought,  who  vouched  him  in  remainder ;  and 
60  a  common  recovery  was  sufiered.  Adjudged,  that 
the  recovery  barred  the  remainder,  because  the  bar- 
gainee w^  a  good  tenant  to  the  praxipe. 
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51.  It  has  been  ^  fVequent  practice,  ever  since  the  Feoffinent. 
introduction  of  common  recoveries,  to  make  a  feoff- 
ment, with  livery  of  seisin,  of  the  lands,  to  the  person 
against  whom  the  writ  of  entry  was  intended  to  be 
brought,  it  being  a  common  opinion,  that  a  feoffinent 
was  the  most  secure  conveyance  by  which  a  tenant 
to  the  prcecipe  could  be  made ;  because  if  the  feoffor  Vide  Tit.  32. 
was  in  possession  at  the  time  when  the  livery  of  ^*  "*•  *  ^^• 
seisin  was  made,  the  feoffinent  was  supposed  to  pass 
a  good  estate  of  freehold,  either  by  right  or  by  wrong, 
that  is,  by  disseisin ;  but  this  doctrine  has  in  some 
respects  been  denied  in  the  following  case. 

5S.  In  an  ejectment  for  lands  in  Gloucestershire,  Taylor  ex 
the  jury  found  a  special  verdict,  that  Sir  Robert  J.^'ofjJ^ 
Atkyns,  senior^  being  tenant  for  life,  witii  remainder  i  Burr.  60. 
to  his  first  and  other  sons,  reversion  in  fee  to  himself,  cas^^.  ^ 
with  a  power  of  appointing  a  jointure  to  any  after- 
taken  wife,  married  Ann  Dacres,  and,  pursuant  to  his 
power,  limited  the  lands  in  question  to  the  said  Ann 
Dacres  for  her  life  as  a  jointure*  Sir  Robert  Atk3ms, 
senior,  made  his  will  duly  attested,  and.  devised  his 
reversion  in  fee,  expectant  on  the  estate  tail  limited 
to  his  first  and  other  soils,  to  Mr.  Atkyns,  the  lessor 
of  the  plaintiff.  Sir  Robert  Atkyns,  senior,  died, 
leaving  a  son,  Sir  Robert  Atkyns,  junior,  who  entered 
on  all  the  estate,  except  that  part  which  was  limited 
to  Lady  Atkyns  for  her  jointure,  on  which  she  en» 
tered.  Lady  Atkyns  being  in  possession  of  these 
lands,  an  eiectment  was  brought  against  her  in  the 
Common  Pleas  by  John  Philips,  on  the  several  de- 
mises of  Sir  Robert  Atkyns,  junior,  and  Joseph 
Walker,  for  the  recovery  of  the  premises  in  question, 
on  the  ground,  that  Sir  Robert  Atkjois,  senior,  had 
no  power  of  appointing  her  a  jointure ;  and  the  same 
was  tried  at  the  bar  of  the  Court  of  Common  Fleas^ 
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when  a  verdict  whs  found  fi>r  the  plaintifl^  ob  which 
judgment  was  entered^  and  a  writ  of  habere  fieiM 
possessionem  was  sued  out  and  executed ;  atid  Sir 
Robert  Atkyns,  junior,  entered  into,  and  was  in  p09* 
session  of  the  premises.  Sir  Robert  Atkyns,  juAiior, 
being  thus  in  possession  during  the  lifetime  oi  Ijidy 
'  Atkyns^  made  a  feofllment  of  the  premises,  wilh  livery 
of  seisin,  to  James  Earle,  in  order  to  make  him  tenant 
to  the  praecipe^  for  the  purpose  of  suffering  a  eom- 
m(Hi  recovery,  which  it  was  thereby  declared  Aould 
enure  to  the  use  of  Sir  Robert  Atkyns,  junior,  his 
heirs  and  assigns  for  ever.  A  common  recovery  was 
accordingly  suffered,  in  which  the  writ  of  entry  was 
brought  against  James  Earle,  the  feo£fee»  who  vouched 
Sir  Robert  Atkyns,  junior,  and  his  wife,  and  they 
vouched  over  the  common  vouchee.  Sir  Robert 
Atkyns,  junior,  continued  in  possession,,  from  the 
time  of  the  recovery  until  November  Vf\X%  when  he 
died  without  issue.  Lady  Atkyns,  die  jointress, 
brought  an  ejectment  against  Eit>bert  Atkyns,  the  lieir 
at  law  of  Sir  Robert  Atkjms,  junicHT,  fc^r  the  recovery  <^ 
her  jointure ;  the  cause  having  been  tried  alt  the  bar  of 
the  Court  of  Common  Pleas,  and  it  appearing  evidently 
to  the  Court,  that  Sir  Robert  Atkyns,  senior,  had  a 
power  of  appointing  a  jointure  to  Lady  Atkyns,  whidi 
he  had  duly  executed^  and  that  the  former  verdict 
was  clearly  wrong,  a  general  verdict  was  giv^  for 
the  plaintiff,  on  which  judgment  was  entered^  and 
Lady  Atkyns  was  restored  to  the  possesion  of  die 
premises,  and  continued  seised  of  tiiem  ufitil  llie 
time  of  her  death.  The  principal  question  in  dife 
case  was,  whether  die  recovery  was  weli  suflbred  P 
which  entirely  depended  upon,  whedxer  James  Sarte, 
the  feoflfee  .of  Sir  Robert  Atkyns,  was  f  good  teoant 
to  the  pnedpe. 
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It  WIS  contei^lecl,  on  the  part  of  the  plainti^  that 
the recdveiy  «B(  not  well  suffered;  andy  to  ^wfhat 
Jamea  Earie.  todc  no  estate  hy  the  febffinent,  vrfiidi 
cOi4d  make  liiA  a  suffici^it  tenant  to  the  freehold,  to 
tmswer  the  writ  in  a  common  recovery,  it  would  be 
material  to  aoaoAee,  first,  whether  Sir  Robert  Atkyns, 
juniOT,  was  tenant  in  ^  in  possessiim ;  and,  secondly, 
supponng  him  ta  be  only  tenant  in  tail  in  remainder, 
whetbo'  his  feeffittest  conveyed  the  fredu^d  to  James 
Ewle  by  disAeisin?  As  to  the  first  of  these  questions, 
if  Sir  Robert  Atkyna  had  been  tenant  id  tail  in  pos- 
'  seBsfon^  his  bargain  and  sale,  his  lease  aad  release,  his 
'fine,  or  his  feoffinent,  would  have  conveyed  a  base 
fee ;  and  operating  by  way  a£  discontinuaiice,  vrndable 
either  by  the  entiy  or  action  of  the  issue  in  tailt  or  re- 
mainder-tsaA,  wotdd  haye  made«  by  discontinuance, 
a  fi^ci«it  tenant  of  the  freehold ;  but  Lady  Atkyns, 
4lie  jouatrees,  was  seised  of  the  freehold  for  life,  at  the 
-  taoe  of  m^ii^  the  feofiment,  and  never  joined  in  con- 
veying an  estate  to  the  feofiee }  the  feoffinent,  there* 
fore,  being  only  the  aet  of  the  tenant  in  tail -in  re- 
[nund»,  must'  dtiber  pasd  an  estate  by  disseian,  or  was 
aiMoltitely  vc^.  Then,  whether  the  feoffinent  cor. 
vejed  die  freehold  to  John  Earle,  so  as  to  make  him  a 
good  tenant  to  the  preedpe  by  disseisin,  depended, 
first,  on  Sir  R.  A*b  entiy ;  secondly,  on  his  feoffinent. 
By  his  .entry,  he  gained  no  freeh(dd  j  by  his  feoffinent, 
he  conveyed  no  estate ;  for,  as  to  his  entry,  it  was  made 
'under  a  mistaken  judgment  in  ejectment,  for  Lady 
Atkyns,  the  jointress,  recovered  possession  ^ain  in 
ejectment }  by  which  second  judgment  his  tide  was 
-disaffirmed }  and  as  the  first  judgment  was  plainly 
wrong*  his  entiy  must  be  considered  as  the  mere  act 
xtC  tenant  in  tdl  in  remainder.  By  the  judgment 
In  ejectmoit,  he  could  recover  nothing  but  the  term  j 
Aa  4 
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the  point  of  that  action  is,  that  the  plaintiff  may.  gain 
possession  under  his  term.    The  possession  of  the 
lessee  being  that  pf  the  lessor,  the  way  in  which  it 
always  operates  to  the  lessor's  benefit,  is,  that  by  ob- 
taining judgment  for  the  possession  of  his  supposed 
tenant,  he  is  enabled  to  enter ;  and,  having  entered, 
the  possession  unites  with  any  present  freehold  ija 
himself,  whether  it  be  a  particular  estate,  or  an  estate 
in  fee  according  to  his  right.    But,  in  this  case.  Sir 
Robert  Atkyns  had  no  present  estate  of  freehold  in 
himself,  he  gained  only  a  bare  possession,  and  the 
'  freehold  still  remained,  in  judgment  of  law,  in  the 
jointress,  who  had  the  right  to  it:  the.  entry. of  Sir 
Robert  Atkyns  under  the  judgment,  must  be  a  lawful 
entry;  whether  the  sheriff  executes  the  writ  and  gives 
possession,  or  whether  the  party  is^  his  own  officer, 
and  executes  it  for  himself  by  taking  possession,  it 
has  been  held,  that  the  entry  is  equally  lawful  in  either 
method,  if  it  pursues  the  judgment.    But  his  posses- 
sion being  recovered  without  title,  no  hdlding  over 
could  gain  the  freehold ;  and  his  entry  being  lawful, 
no  holding  over,  though  wrongful,  could  create  a 
disseisin,  or  change  the  cause  of  his  possession;  so 
that  his  conveyances  were  absolutely  void,  he  having 
no  estate  on  which  a  release  would  operate  by  wfty 
of  enlargement,  and  there  being  no  privity  between 
him  and  the  owner  of  the  freehold «     As  to  the  feoff- 
ment of  Sir  Robert  Atkyns,  it  might  be  considered  in 
two  lights.    First,  as  a  conveyance,  operating  either 
by  right  or  by  wrong.     Secondly,  as  a  conveyance, 
executed  with  a  particular  intent  of  making  a  tenant 
to  the  precipe  in  a  common  recovery. '  1st.  As  a  con- 
veyance, generally,  it  was  not  pretended  that  it  could 
operate  by  right ;  it  could  only  then  be  construed  to 
convey  a  freehold  by  wrong..    But  it  was  a  necessaxy 
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consequence  of  the  reasoning  upon  Sir  Robert  Atk}a)s'« 
entry,  that  his  feoffinent  was^  absolutely  void ;  for, 
where  the  true  owner  of  the  freehold  is  actually  ex- 
pelled by  the  tortious  entry  of  the  disseisor  taking  vio- 
lent possession  of  the  land,  that  disseisor  has  gained  air 
estate  of  freehold  and  fee,  which  will  pass  by  a  bare 
livery  on  his  feoffh>ent ;  his  force  gained  him  an  estate 
by  wrong,  and  his  feoffment  will  convey  it.  But,  in 
this  case,  the  entry  and  the  possession  being  lawful  so 
long  as  the  judgment  was  in  force,  the  only  wrongful 
act  from  which  a  disseisin  could  be  inferred,  was  the 
feoffinent.  The  giving  livery  upon  that  feoffinent, 
not  followed  by  any  possession  of  the  feoffee,  could 
never  make  a  disseisin  in  the  strict,  original,  and  legal 
sense ;  it  would, be  a  disseisin  merely  at  the  election 
of  the  rightful  owner  of  the  freehold,  and  for  the  sake 
of  his  remedy.  It  was  the  act  of  his  tenant  for  years, 
and  the  wrongful  feoffee  was  put  into  possession  ;  the 
true  owner  might  either  accept  his  rent,  and  treat 
him  as  an  under-tenant  and  assignee  of  the  term,  or 
he  might  maintain  an  assize- and  recover  the  freehold. 
If  the  wrongful  feoffor  continued  in  possession  by 
collusion  with  his  feoffee,  as  in  the  present  case,  the 
true  owner  was  under  no  necessity  to  take  notice  of 
the  feoffinent ;  he  was  not  bound  to  consider  his  own 
tenant  as  a  disseisor,  and  himself  as  out  of  possession, 
but  still  had  it  in  his  election,  either  to  accept  his 
refit,  distrain  and  bring  an  action  for  it,  or  to  proceed 
in  a  real  action  for  recovery  of  the  freehold,  as  in 
ease  of  a  forfeiture.  Thus,  the  feoffment  of  tenant 
for  years,  or  tenant  by  suflferance,  would  Inake  a  dis- 
seisin for  the  benefit  of  his  lessor,  in  respect  of  that 
remedy  which  the  lessor  might  elect  to  take ;  but 
estates  in  remainder  could  not  be  displaced  without  a 
tortious  entry ;  and^  as  to  such  remainders,  the  feoff* 
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ioMit  was  ibsolutely  void  in  Itw.  9A*  M  %  wm- 
,v^aoce,  executed  widi  the  particular  int^t  tp  m«ke 
.a  tenant  to  the  praxipe  in  a  common  recoYery,  it  ikad 
never  yet  been  detennined^  that  the  feoffinent  of  a 
*  tenant  for  years,  being  also  tenant  in  tail  in  remainder, 
perfected  by  livery  upon  the  kmd,  under  colour  of 
faofful  possession  eo  anmot  tp  make  a  tenant  of  the 
ireehdd  ia  a  common  recovery,  would  bp  sufficieat 
to  support  the  judgment  in  that  recovery,  and  enaUe 
him  to  bar  his  own  and  the  subsequent  estates ;  if  eo» 
tiiea  a  tenant  in  tail  in  remainder  mi^t  suffikr  a 
recovery  in  every  intstance,  ^  freely  as  a  tenant  in 
tuk  in  possession,  not  only  without  tiie  cimcutmuce 
of  &e  {immediate  owner  of  the  freehold,  by  his  joining 
in  it  as  an  essential  party»or  surrendering  his  estsi^s, 
bud;  even  without  aducg  his.  cons«!it,  or  giving  him 
any  notice.  By  collufton  "tirith  the  tenant  for  years, 
by  secret  practices,  to  tske  advantages  of  a  vacant 
possession,  when  the  tenant  of  the  freehold  waa  ab^ 
aent  j&om  his  hoi»e  or  land,  he  might  execute  a 
ieoffinent,  and  then  suffer  a  common  recovery,  to  an- 
tic^Kste  that  right  wJhich  theilaw  hai  wisely  and  JMsdy 
postponed,  till  he  should  ^ehance  to  succeed  in  the 
isnler  of  the  entail.  If  tihis  method  of  auffisrimg  feco* 
veries  were  once  established /as  legal,  the  eld^t  sa»8 
of  the  first  fiunilies  in  England,  wlio  are  tenants  in  tail 
in  nemaindar,  ezpect^t  .on  the  estate  for  life  of  the 
faBier,  might  dispose  of  the  inbenitanQe  of,  their 
estates  at  the  age  of  twenty*one,  against  the.  consent 
and  in  spite  of  the  authority  or  the  fceeJioId  of  their 
parents.  Conveyances  to  make  a  tena^  ip  the 
praecipe  in  a  common  recovery,  axe  considered  as  mete 
insimments  to  make  parties  in  a  fictitious  aqtioD,  to 
serve  the  purpose  of  him  who  means  to  su£fer  the  ne- 
coveiy.    Such  a  fiaoflfee,  aa  in  the  present  case,  was 
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often  caUed  a  mere  actor  Jabida.  If  he  was  tenant 
for  yean  of  the  lands  conveyed  by  the  feoffinent 
before  the  making  of  it,  his  term  would  not  merge  in 
the  fee^imple ;  no  dower  could  arise  out  of  it ;  his 
jcK^Bpnients  or  statutes  would  not  bind  it.  This  being  - 
the  uniform  tenor  of  determinations  in  courts  of  law, 
in  which  the  intent  of  the  conveyance  has  been  con-* 
aidered^  and  not  the  mere  legal  operation  of  it,  it 
fidlowed,  that  the  validity  of  the  estate  must  depend 
on  the  right  and  power  of  him  who  made  it  to  sufier 
a  recovery.  If  the  feoffor  had  no  such  right  or  power, 
his  feoflbient  was  void ;  and  the  estate  conveyed, 
being  founded  in  fraud,  was  as  no  estate,  in  judgment 
of  kw.  The  common  law  avowed  these  principles, 
sad  the  Legislature  had  adopted  them ;  for  the  sta- 
tute 14  Geo.  II.  c.  90.J  which  was  made  to  support 
common  recoveries  against  nice  exceptions,  and  to 
raise  presumptions  in  favour  of  them  after  a  limited 
time,  most  anxiously  provides,  that  the  persons  joining 
in  such  recoveries  should  have  sufiScient  estate  and 
power  to  waSkr  iStiA  same ;  as  if  the  Legislature  had 
foreseen  the  present  case,  and  were  aware  and  ainid 
that  tenants  in  tail  in  remainder  might,  by  colour  of 
that  law,  in  future  times  suffer  common  recoveries, 
without  the  concurrence  of  the  true  immediate  owner 
of  the  freehold. 

On  the  other  aide,  it  was  argued,  that  this  recovery 
muA  valid,  and  that  James  Earie  was  actually  tenant  di 
the  fieehoid  when  jiidgment  was  given.  First,  because 
when  Sir  Robert  Atkyns  entered,  in  consequence  of  liie 
judgm^it  which  he  obtained  againat  Lady  Atkyns,  the 
jmntresa,  he  became  tenant  in  tail  in  possesion.  Se- 
condy,  because  even  if  he  were  only  tenant  for  years, 
his  feoffinent  would  convey  an  estate  of  freehold.  In 
rapport  of  tlie  first  «f  theae  p 


•.  • 
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^I^t  a  judgment  is  an  act  of  law,  and,  whilst  it  con- 
.  tinues  in  force,  destroys  the  title  of  the  adverse  party. 
A  judgment  in  ejectment,  by  which  only  the  possession 
is  recovered,  not  only  destroys  the  right  6£possession 
which  was  in  the  adverse  party,  but  gives  a  right  of 
possession  to  the  recoveror.  If  the  judgment  in  eject- 
ment did  not  produce  this  efiect,  the  lessor  of  the  plain- 
tiff  could  not  enter,  or  be  entitled  to  the  writ  ot  habere 
yitcias  possessionem ;  but  his  having  a  right  to  enter  and 
sue  out  that  writ,  infers  his  right  to  the  possession. 
Whilst  the  judgment  stands  in  force,  it  removes  an  in- 
tervening estate  out  of  the  way,  and,  during  that  timie^ 
it  is  the  same  thing  as  if  it  had  never  existed,  and  the 
recoveror's  right  to^the  possession  will  continue  until 
judgment  is  reversed  by  error,  or  falsified  in  another 
action.  In  consequence  of  these  principles,  it  followed, 
that  the  right  to  the  possession  and  the  remainder  in 
tail  meeting  in  the  same  person,  and  that  person  being 
Sir  Robert  Atkjms,  the  possession  and  the  remainder 
in  tail  united,  and  Sir  Robert  Atkyns  became  seised 
of  an  estate  tail  executed,  or,  in  other  words,  of  an 
estate  tail  in  possession.  If  the  nature  of  an  action 
of  ejectment,  and  the  consequence  resulting  from  a 
recovery  in  it,  were  considered,  it  would  appear  in  a 
clearer  light.  An  ejectiflent  is  a  possessory  action,  in 
which  almost  all  titles  to  land  are  tried }  whether  the 
party's  title  i^  to  an  estate  in  fee,  tail,  for  life,  or  for 
years,  the  remedy  is  by  one  and  the  same  action.  In 
an  action  of  ejectment,  the  (daintiff  recovers  only  the 
possession  of  the  land,  and  the  execution  is  of  the 
possession  only ;  but  if  the  lessor  of  the  plaintiff  re* 
covers  only  the  possession  of  the  land,  it  may  be 
asked,  how  he  becomes  seised  according  to  his  title? 
To  which  it  may  be  answered,  that  when  a  person  is 
in  possession  by  title,  as  every  person  is  who  enters 
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m  execution  of  a  judgment  in  ejectment,  because  tte 
law  d6es  no  wrong,  the  possession  and  title  unite ; 
for  it  is  a  rule  of  law,  that  when  a  man,  having  a  title 
to  an  estate,  comes  to  the  possession  of  it  by  lawful 
means,  he  shall  be  in  possession  according  to  his  title. 
As  where  the  title  is  to  have  a  fee,  he  becomes  seised 
in  fee ;  where  the  title  is  to  have  an  estate  tail,  he 
becomes  seised  of  an  estate  tail,  and  so  on ;  the  law 
casting  the  estate  upon  him  according  to  his  title : 
and,  were  it  not  so,  an  ejectment  would  be  the  most 
ineffectual  remedy  for  the  trial  of  titles  to  estates,  and 
would  never  answer  the  purpose  for  which  it  was 
brought  into  use,  if  the  lessor  of  the  plaintiff  acquired 
no  more  than  a  bare  possession  after  an  execution  or 
entry  on  a  judgment  in  ejectment    In  support  of  the     ' 
second  position,  it  was  said,  that  afeoffinent  operated 
on  the^  possession, .  without  any  regard  to  the  estate 
or  interest  of  the  feoffor*  .  A  grant  operated  cm  the 
estate  or  interest  which  the  grantor  had  in  the  thing 
granted.     To  make  a  feoffineht  good  and  vaUd,  ^^g  ^  ^^^' 
Bothmg  was  requisite  but  possession ;  and  where  the  i  lim.  366  &. 
feoffor  had  the  possession,  although  it  was  but  a  bare 
and  naked  one,  yet  a  freehold  or  fe&4umple  passed 
by  reason  of  the  livery.    It  was  no  plea  in  avoidance 
of  a  feoffinent,  that  the  feeder  had  nothing  in  the  Year-Book, 
land  at  the  time  of  the  feoffinent,  because  the  land  ^^^'^*  ^''' 
passed  by  the  liveiy;  if  the  operation  of  the  feoff- 
ment was  questioned,  the  only  plea  was,  ne  en^qffu 
pas^  which  put  in  issue  only  the  livery«    Lord  Chief 
Justice  Holt  laid  it  down  as  dear  law,  in  the  case  of 
Hunt  v.  Burner  that  if  a  lessee  for  years  makes  a 
feoffinent  with  livery,  though  the  lessor  be  on  the 
land  protesting  against  it,  yet  the  land  passes,  be- 
cause the  lessee  waa  entitled  to  the  possession.    And 
this  o|ihiion  fns  siqiported  by- the  determination  in 


S66  TiOeXXXYL   ILecoury.   Gi  ii.  S  ^• 

Cro.  £1.321.  the  cue  of  Read  end  Morpeth  v.  £rtington#  ivherr 

the  questioti  wai,  rif  a  feoffinent  by  a  lessee  for  yeen^ 
the  lesaor  being  upaii.tfae.iaiid9  iraa  a  good  feoffinent  ? 
jGw  it  was  pretended,  tfaftt  fais  being  apM  the  land 
guaMfed  it  80  that  no  feoffinent  could  be  made;  but 
the  Court  was  of  opinion,  that  the  feoffinent  was 
goody  because  the  lessee  had  the  sole  right  to  tbe 
possession,  and  livefy. ought  idways  to  be  given 
of  the  possession*  Before  the  atetute  of  uses^  a 
cettui  que  use  conveyed  the  use  by  bargain  and  ffalew 
and  afterwards  levied  a  fine  to  a  stranger.  And  the 
questbii  wios,  whether  the  fine  was  not  void»  as 
neither  of  the  parties  had  any  thing  in  the  laud  ?  for^ 
by  die  bargain  and  sale»  the  use  was  in  the  bargatnee^ 
aad  nothing  was  in  the  bargainor  or  in  the  stranger* 
It  was  argued,  that  if  this  fine  was  not  good,  great 
inconveniences  would  follow,  lor  that  many  reco- 
varies  had  been  sufiered  agauat  the  baigaiaor  after 
he  had  cooveyed  the  use :  to  which  Fitzhetbert  le* 
YetfBodk.  V^^  ^<  It  is  the  fdly  of  purduoexB  that  they  do  Qot 
27Hsii.8Jia  take  a  feoffinent  firom  the  cettui  que  me  bdbie  tha 

fine  is  levied}  fiir  if  diey  do,  the  fiae  wfll  be  good« 
I,  fiir  my  part,  (si^s  he)  will  xkovev  pwtthase  $gay 
land  without  taking  a  feoffinent,  so  that  I  may  be  in 
possessioa  when  the  fine  is  levied }  for  then  the  fine 
wlli  undoobtedHy  be  good***  The  posseasioa  hese 
spoken  of  must  be  a  fteehcdd  at  least,  because  n^Aiaig 
less  than  a  finehcdd  will  support  a  fine;  for  if  nejliiev 
iSie  cognizor  nor  cpgniasee  had  an  estate  of  fieebelfiia 
posseaaion,  renuunder,  or  reversion,  at  the  time  ef  levy^ 
ing  tbe  fine,  it  would  be  ^Qid«  The^&offineat  here 
j^pdcen  of  is  the  feoffinent  of  a  eeetui  que  use  after  he 
had  .paited  with  the  use,  a^  whibt  the  fieeholdaBdl 
inheritance  of  the  estate  was  in  the  feofiees,  so  that  it 
i»as*tiiieftoffiBentof  a  persoa  wfaohadonlyaian  WiA 


naked  pdssfl&sion  (uiiaccoiop«iii«d  vM^  right)  to  a 
stringer.  This  was  the  opittion»  and  this  was  the- 
pmctke^  of  one  of  the  greatest  lawyers  of  the  age.; 
The  observations  upon  the  opinion  of  lits^h^bert  are^ 
that  if  ft  feoffinent  from  the  cestid  que  use  to  a  stran* 
ger,  after  he  had  conveyed  the  use,  would  have  made 
the  fine  undoubtedly  good,  the  I3ce  feoffinent  would 
have  made  a  good  tenant  to  the  praeipe  ;  and  for 
this  phiin  reason,  because  the  feoffinent  pasted  a  free- 
hold. There  is  a  case  in  Dyer,  SiO,  where  the  feoff* 
ibttnt  of  a  person  in  remaind^,  in  the  absence  cf  the 
tenant  for  life>  was  determined  to  be  a  good  feofl&nent. 
The  <;9de  waS|  a  remainder-man  in  fee  enfeoffed  a 
Btianger>  in  thti  Absence  of  a  tenant  for  life,  who 
Milhtt  attorned  not  assented  to  the  feoffinent,  but 
ooca]^ed  the  estate  during  his  life ;  and  it  was  held 
M  be  a  good  feoAnent  for  the  fee^imple.  And  in 
tte  eitee  before  the  Court,  the  feoffinent  was  made 

* 

by  ^  Bobeit  Atkyns  the  remainder-man,  in  the 
absfMoe  of  the  tenant  for  life,  who  neither  attorned 
Mt  aeiented,  and  w^oceupied  the  estate  during  her 
life.  A  distinction  was  made  between  rightful  and 
wrongful  conveyances.  A  &ie,  release,  or  ba^ain 
and  m1^  are  called  rightful  conveyances,  and  a  feoff- 
ment a  wrongful  one ;  but  no  such  distinction  exists, 
for  all  conveyances  are  in  themselves  equaOy  rightful, 
and  are  to  be  made  use  <^  according  to  the  nature  of 
tlie  case  to  which  they  are  applicaUe ;  that  a  freehold 
would  not  pass  by  a  fine,  rdlease,  or  bargain  and  sale, 
from  a  person  who  had  only  a  bare  and  naked  posses- 
Mm,  did  not  proceed  from  these  conveyances  being 
lawful  ones,  but  from  the  nature  of  them,  whose 
property  it  waa  to  convey  nothing  but  what  the  maker 
-of  them  might  lawfully  convey,  because  they  operated 
as  a  grant  ^  therefore,  to  infer  from  thence,  that  a 
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freehold  would  not  pa^s  by  a  feoffinent,  which  was  a  * 
conveyance  of  a  different  operation,  and  whose  pro^ 
perty  was  to  pass  a  freehold  and  fee  by  force  of  the 
livery,  was  an  inconclusive  argument :  every  one  who 
can  get  into  possession  has,  and  ever  had,  a  power  to 
make  a  feoffinent,  for  the  law  makes  no  distinction  of 
persons ;  and,  whenever  a  tenant  in  tail  in  remainder 
had  obtained  the  possession,  whether  by  right  or  by 
wrong,  and  had  done  an  act  whilst  in  possession  ta 
make  a  tenant  to  the  prcecipe,  in  order  to  suffer  a 
common  recovery,  no  instance  coujd  be  produced 
where  such  an  act  had  been  adjudged  fraudul^it, 
unfair,  or  irregular.  The  principal  argument,  opposed 
to  the  doctrine  here  laid  down,  might  be  reduced 
to  the  head  of  inconvenience.    But  the  question  was 
not,  what  inconvenience  would  attend  the  determi- 
nation either  way,  but  what  was  the  law.    The  in- 
convenience, if  there  were  one,  arose  from  the  nature 
and  operation  of  a  feoffiooient,  and  could  not  be  avoided 
but  by  takmg  away  that  ^conveyance,  or  depriving  it 
of  an  operation  which  it  had  been  allowed  to  have  by 
all  the  sages  of  the  law.   But,  to  do  that,  was  not  in 
the  power  ^  a  court  of  justice;  .since  no  maxim  of 
the  common  law  could  be  abrogated  or  aboli^ed, 
but  by  a  legislative  authority.     It  was  once  thought 
io  be  a  great  inconvenience,  that  a  descent,  imme- 
diately after  a  disseisin,  should  take  away  the  entry, 
of  the  person  disseised ;  at  another  time,  it  was  thought 
to  be  no  small  one,  that  the  son  should  lose  his  patri- 
mony because  he  happened  to  be  bom  out  of  time  ; 
and,  until  lately,  an  heir  might  have  been  deprired 
of  his  family  estate  by  the  warranty  of  an  ancestor, 
who  was.  never  in  possession  of  it.     These  inconve* 
niences  were  as  great  as  that  which  was  pretended  to 
arise  from  the  feoffment  of  a  tenant  in  tail  in  remain- 
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dm,  expectant  on  an  estate  for  life,  and  yet  they 
coDtiiRied  through  ages,  till  the  legislature  took  them 
awv^.  When  the  law  Was  doubtful;  it  might  be  allow- 
able to  draw  an  argument  from  inconvenience }  but 
where  the  law  was  clear  and  precise,  as  it  was,  that 
the  feoffment  of  a  person  in  possession,  let  him  come 
to  the  possession  how  he  would,  passed  a  fee,  an 
argoment  from  inconvenience  was  not  admissible, 
because  it  tended  to  undermine  and  overthrow  the 
law. 

Lord  Mansfield  delivered  the  resolution  of  the 
Court,  of  which  I  shall  present  the  reader  with  an 
abstract,  ad  far  as  it  relates  to  the  validity  of  the  re- 
covery. **  As  Lady  Atkyns  had  an  estate  for  life  in 
the  premises,  and  did  not  join  by  surrender  or  other-^ 
wise,  in  any  conveyance  of  the  freehold  to  James 
Xnrte,  the  tenant  to  the  prcecipe^  the  great  question  is, 
whether  James  Earle  had  acquired  the  freehold  by 
disseisin  ?  The  better  to  judge  of  this  question,  it 
will  be  proper  to  attempt  finding  out  what  the  old 
law  meant  by  a  disseisin,  which  constituted  the  tenant 
of  the  freehold,  in  respect  of  every  demandant  suing 
ont  a  precipe,  although  the  owner's  entry  was  not 
taken  away ;  for,  where  the  right  of  possession  was 
acquired,  and  the  owner  put'  to  his  real  action,  there, 
^tiiout  doubt,  the  possessor  had  got  the  freehold, 
though  by  wrong.  Seisin  is  a  technical  term,  to  de- 
note the  completion  of  that  investiture  by  which  the 
tenant  was  admitted  into  the  tenure,  and  without 
whicb  no  freehold  could  be  constituted,  or  pass. 
Sciendum  est  feudum  sine  investitura  ntdto  modo  can-  ^^^^  ^j^  , 
siUui  posse.  Disseisin  must,  therefore,  mean,  some  tii.  25. 
way  or  other  of  turning  the  tenant  out  of  his  tenure, 
and  usurping  his  place  and  feudal  relation.  Formerly, 
no  tenant  could  alien  without  licence  from  the  lord  j 
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when  the  lord  consented,  the  only  form  of  convey- 
ance  was  by  feoffineut,  publicly  made  coram  paribms^ 
with  the  lord's  concurrence.     Homage  or  fealty  was 
solemnly  ^worn,  and  suit  of  court  and  services  were 
frequently  done.    The  freeholder  represented  the 
whole  fee,  did  the  duty  to  the  lord,  and  defended 
the  whole  fee  against  strangers.   The  freehold  never 
could  be  in  abeyance,  because  the  lord  must  never 
be  at  a  loss  to  know  upon  whom  to  call  as  his  tenant ; 
nor  a  stranger  at  a  loss  to  know  against  whom  to  bring 
his  prwcipe.  From  the  necessity  6f  thete  being  always 
a  visible  tenant  of  the  freehold,  and  the  notoriety 
who  acted  and  did  suit  and  service  as  such^  many 
privileges  were  allowed  to  innocent  persons  deriving 
title  from  the  freeholder  de  facto.  The  statute  of  quia 
emplores  terrarum^  and  other  statutes  which  extended 
the  power  of  alienation  to  the  King's  tenants  in  capite, 
the  frequent  releases  of  feudal  services,  the  statutes 
of  uses  and  wills,  and,  at  last,  the  total  abolition  of 
all  military  tenures,  have  left  little  more  than  the 
names  of  feofiment,  seisin,  tenure,  and  freeholder, 
without  any  precise  knowledge  of  the  things  originally 
signified  by  these  sounds.     The  idea  which,  modem 
times  annex  to  freehold  or  freeholder,  is  taken  merety 
from  the  duration  of  the  estate.   Copyholds,  and  the 
customary  freeholds  in  the  north,  retain  some  faint 
traces  of  the  old  system  of  feudal  tenures.    It. is  ob- 
vious how  a  man  may  visibly  be  the  copyholder  or 
customary  freeholder  de  facto^  in  prejudice  of  the 
rjghtful  tenant     It  is  obvious  too,  that,  usurping 
.  such  copyhold  or  customary  tenure,  is  a  different 
fact  from  a  naked  possession  or  occupation  of  the 
land  J  but  whoever  will  look  into  the  practice  of 
otiier  countries,  where  tenures  subsist  with  all  the 
solemmties  of  feofiments   and  seisins,  upon  ever}' 
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change  of  a  tenant  by  descent  or  alienation,  and  upon 
eveiy  usurpation  of  the  real  right,  will  easily  com- 
prehend,  that,  formerly,  it  was  as  notorious  who  was 
the  feudal  tenant '  de  facto j  as  who  is  now  de  facto 
incumbent  of  a  living,  or  mayor  of  a  corporation. 
Disseisin  is  a  complicated  fact,  and  differs  from  dis- 
possessing.  The  freeholder  by  disseisin  differs  from 
a  possessor  by  wrong.  Bracton  puts  many  cases  of 
possession  wrongfully  taken,  which  he  calls  intrusion, 
because  there  was  no  disseisin,  possessio  quce  nuda  est 
ornnmOf  et  sine  aliquo  vestimentOy  quas  dicitur  intrusio, 
A  particular  tenant,  according  to  the  feudal  notions, 
was  in  als  of  the  seisin  of  the  fee,  of  which  his  estate 
was  a  part ;  if  he  aliened  the  fee,  which  he  could  only 
do  by  solemn  feoffment,  with  the  concurrence  of  the  ' 
lord  of  whom  the  fee  was  held,  he  forfeited  his  par- 
ticular  estate,  for  having  betrayed  his  seisin  with 
which  he  was  intrusted.  But,  on  account  of  the  pri- 
vity and  confidence  between  him  and  the  revesioner, 
and  the  notorious  solemnity  of  the  act  of  investiture, 
his  feoffment  disseised  the  reversioner.  Bracton  men- 
tions the  disseisin  in  this  case,  as  a  necessary  conse- 
quence, and  as  a  tiling  which  could  not  possibly  be 
otherwise  ; — item  Jacit  quis  disseisinam  cum  quis  in 
seisina  Juerit  ut  de  liber o  tenemento  et  ad  vitam,  vel  ad 
terminum  armoTum^  vel  nomine  custoduBj  vel  aliquo  alio 
modOi  alium  feoffiwerit  in  prejudicium  veri  dominie  et 
^focerit  alteri  liberum  teitementum ;  cum  duo  simul  et 
semel  de  eodem  tenemento  et  in  solidum  esse  non  possunt 
in  seisina.  He  considered  it  as  impossible  for  the 
true  tenant  not  to  be  put  out,  when  the  other  actually 
came  into  his  place.  So  late  as  the  32  Eliz.  in  the 
case  of  Mathesonv.  Trot,  1  Leon.209f  the  distinction 
upon  which  the  judgment  turned,  was,  "  that  Henry 
Denny  gained  a  wrongful  possession  in  fee,  but  did 
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not  gain  any  seisin,  so  po  disseisor;  therefore  the' 
descent  to  his  heir  was  not  privileged/'    The  precise 
definition  of  what  constituted  a  disseisin,  which  made 
the  disseisor  tenant  to  the  demandant's  jTrmripe,  though 
the  right  owner's  entry  was  not  taken  away,  was 
once  well  known,  but  it  is  not  now  to  be  found.  The 
more  we  read,  unless  we  are  very  careful  to  distin-' 
guish,  the  more  we  shall  be  confounded ;  for,  after 
the  assize  of  noml  disseisin  was  introduced,  the  Le- 
gislature, by  many  acts  of  parliament,  and  the  dourts 
of  law  by  liberal  constructions,  in  furtheratice  of 
justice,  extended  this  remedy,  for  the  sake  of  the 
owner,  to  every  trespass  or  injury  done  to  his  real 
property,  if,  by  bringing  his  assize,  he  thought  fit  to 
admit  himself  disseised.     The  law  books  treat  of 
disseisin  with  a  view  to  the  assize,  which  was  the 
Common  method  of  trying  titles  till  ejectment  caine 
into  use.  Littleton,  who  wrote  long  after  the  remedy 
by  assize  was  enlarged  by  statutes,  and,  by  an  equi-^ 
table  latitude  of  construction,   speaks  of  disseisins 
principally  as  between  the  owner  and  trespasser  or 
possessor,  with  an  eye  to  the  remedy  by  assize.  These 
are  the  common  places  from  whence  many  descrip- 
tions have  been  cited  of  a  disseisin ;  but  such  author 
rities  can  give  little  light  to  the  present  question, 
which  depends  upon  the  nature  of  such  a  disseisin  as 
inade  the  disseisor  tenant  to  every  demandant^  and 
£neeh(^der  de  facto  in  spite  of  the  true  owner.  Though 
the  terni  disseisin  happens  to  be  the  same,  the  thing 
signified  by  that  word,  as  applied  to  the  two  cases  of 
actual  disseisin,  or  disseisin  by  election,  is  veiy  difr 
ferent.    This  distinction  of  disseisin  at  election  iti 
made  in  the  case  of  Blundel  v.  Baugh,  Cro,  Gar.  SOSw 
In  a  manuscript  report  of  this  caike,  muth  fliUer  tiiati 
the  printed  one,  the  three  Judges,  with  wliom  agreed 
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.  tiie  four  Juidges  of  the  Common  Fleas^  argued  and 
held,  **  that  the  lessee  for  years  of  the  tenant  at  will 
was  a  disseisor,  at  the  election  of  the  original  lessor, 
for  the  sake  of  his  remedy,  but  never  could  be  looked 
upon  as  the  freeholder,  or  a  disseisor  in  spite  of  the 
owner,  or  with  regard  to  third  persons/'    And  the 
manuscript  note  says,  if  apnec^  was  brought  against 
him,  he  mi^t  say,  ^<  I  am  not  tenant  to  the  freehold.- * 
If  a  lessee  for  life,  or  years,  makes  a  feoffment,  the 
lessor  may  still  distrain  for  the  rent,  or  charge  the 
person  to  whom  it  is  paid  as  a  receiver,  or  bring  ap 
ejectment,  and  choose  whether  he  will  consider  him- 
self as  disseised,  or  not.    Metcalfe  ex  dem.  Parry 
and  others,  which  was  a  case  reserved  at  Salop  assizes, 
^th  March  17^9  for  the  opinion  of  the  Court  of 
Exchequer,  who  gave  judgment  (m  the  S4th  of  No- 
vember 1743^  was  thus :  Tenant  in  tail  of  lands  leaded 
l^y  his  father  to  a  second  son  fof  lives  (under  a  pow- 
er), upon  his  father's  death  receiyed  the  rent  from 
the  occupier,  as  owner ;  and,  as  if  no  such  lease  had 
been  made,  he  suffered  a  common  recovery :  it  was 
held,  that  this  was  only  a  disseisin  of  the  freehold  at 
election,  and  that  therefore  he  could  not  make  a 
good  tenant  to  the  prcecipe^  and  the  recovery  was 
adjudged  bad.  I  will  now  consider,  whether  James 
£arle  can  be  deemed  a  good  tenant  of  the  freehold 
by  disseisin.   Disseisin  is  a  fact,  it  is  not  found  ;  all 
the  jury  say  is,  that  soon  after  the  judgment  in  eject- 
ment,  Sir  Robert  Atkyns  entered,  and  was  in  pos- 
session. This  must  be  taken  to  be  an  entry  in  conse- 
quence of  the  judgment }  it  was  so  considered  on 
settling  the  fecial  verdict,  otherwise  the  defendants 
have  no  case }  for  it  is  not  found'  that  Lady  Atkyns^ 
was  ever  ousted,  or  quitted  the  posaessioni  or  that 
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Sir  Robert  was  ever  seised.  Taking  possession  xm&it 
a  judgment  in  ejectmenti  never  could  be  a  disseisin 
of  the  freehold.  Suppose  it  a  real  proceeding,  the 
termor  of  a  disseisee  might,  by  the  old  law,  recover 
against  the  disseisor ;  he  might  recover  against  the 
faofiee  of  his  lessor ;  but  he  could  never  thereby  be- 
come  a  disseisor  of  the  freehold  ;  he  never  could  be 
other  than  a  termor,  enjoying  in  the  nature  of  a 
bailiff^  by  virtue  of  a  real  covenant.  In  respect  of 
the  freehold,  his  possession  enured  always  by  right, 
and  never  by  wrong.  If  the  lessor  had  enfeoffed,  it 
enured  to  the  alienee:  if  the  lessor  was  disseised  and 
might  enter,  it  enured  to'  the  disseisee  ;  if  his  entry 
was  taken  away,  it  enured  to  the  heir  or  feo€ke  of 
the  disseisor,  who,  in  that  case,  had  the  right  of  pos* 
session.  Suppose  the  proceeding  (as  it  is)  a  fictitious 
remedy,  then  in  truth  and  substance  a  judgment  in 
ejectment  is  a  recovery  of  the  possession,  not  of  the 
seisin  or  freehold,  Without  prejudice  to  the  right,  ai 
it  may  afterwards  appear,  even  between  the  parties. 
He  who  enters  under  it,  in  truth  and  substance  can 
only  be  possessed  according  to  right,  prout  lex  pos^^ 
tulat.  If  he  has  a  freehold,  he  is  in  as  a  freeholder  ; 
if  he  has  a  chattel  interest,  he  is  in  as  a  termor ;  and 
in  respect  of  the  freehold,  his  possession  enures  ac- 
cording to  right.  It  is  found  that  the  ejectment  was 
brought  by  Sir  Robert  Atkyns  ft)  recover  the  posses- 
sion, but  it  is  not  found  that  he  claimed  the  freehold. 
The  title  must  now  be  taken  as  in  the  special  verdict, 
therefore  it  appears  that  he  had  no  right  to  the  pos- 
session. His  feoffee  could  be  in  no  other^  condition 
than  himself;  he  had  a  possession  without  prejudice 
to  the  right,  and  could  convey  no  other.  He  was 
not  in  as  a  particular  tenant  \  there  was  no  privity  of 
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any  seisin ;  he  had  only  "a  naked  possession.    But  the 
case  is  still  stronger;  the  true  owner  cannot  even 
elect  to  make  a  person  in  possession,  under  a  judg- 
ment in  ejectmenti  a  disseisor.     He  could  not  bring 
an  assize  of  novel  disseisin  ;  the  entry  is  not  injuste  et 
sine  judiciOj  but  under  the  authority  of  a  court  of 
justice,  and  therefore  lawful.     There  is  still  behind, 
though  it  happens  not  to  be  necessary,  a  larger  ground 
upon  which  to  determine  this  question,  and  more 
satisfactory,  because  more  intelligible,  from  the  na- 
ture of  a  common  recovery  now,  and  a  feoflment  to 
make  a  tenant  to  the  prcecipe  with  that  view  only. 
The  sense  of  wise  men,  and  the  general  bent  of  the 
people  in  this  country,  have  ever  been  against  making 
land  perpetually  unalienable.    The  utility  of  the  end 
was  thought  to  justify  any  means  to  attain  it.    No- 
thing could  be  m6re  agreeable  to  the  law  of  tenures 
than  a  male  fee  unalienable;  but  this  bent  to  set  pro- 
perty free,  allowed  the  donee,  after  a  son  was  bom, 
to  destroy  the  limitation,  and  break  the  condition  of 
liis  investiture.     No  sooner  had  the  statute  de  donis 
repeated  what  the  law  of  tenures  said  before,  that  the 
tenor  of  the  grant  should  be  observed,  than  the  same 
bent  permitted  a  tenant  in  tail  of  (he  freehold  and  in-' 
heritance  to  make  an  alienation  voidable  only  under 
the  namie  of  a  discontinuance ;  but  this  was  a  small 
relief.     At  last,  the  people  having  groaned  for  two 
hundred  years  under  the  inconveniences  of  so  much 
property  being  unalienable,  and  the  great  men,  to 
raise  the  pride  of  their  families,  and,  in  those  turbu- 
lent times,  to  preserve  their  estates  from  forfeiture, 
preventing  any  alteration  by  the  Legislature,  the  same 
bent  threw  out  a  fiction  in  Taltarum's  case,  by  which 
tenant  in  tail  of  the  freehold  and  inheritance,  or  with 
the  consent  of  the  freeholder,  might  alien  absolutely* 

Bb4 
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Public  utility  adopted  and  gave  a  fianction  to  the  doe« 
trine,  for  the  real  political  reason,  to  break  entails ; 
but  the  ostensible  reason,  from  the  fictiticfus  recom-* 
'  pence,  hampered  succeeding  times  how  to  distinguish 

cases  which  were  within  the  false  reasoning  given,  bdt 
not  within  the  real  policy  of  the  invention,  till  at  last 
the  Legislature  applauded  common  recoveries  by  a  va- 
riety of  statutes    As  the  Legislature  has  for  ages 
avowed  the  proposition,  we  may  now  say,  that  common 
recoveries  are  a  mere  form  of  conveyance^  all  neces- 
saiy  circumstances  of  form  and  ceremony  are  taken 
.from  its  fictitious  original.     The  policy  of  this  ^ecies 
of  alienation  meant  to  take  a  middle  way  as  to 
•entails,  between  perpetuities  and  absolute  property; 
alienations  were  allowed,  yet  in  such  a  shape  as 
necessarily  required  deliberation  and  delay ;  and  they 
were  only  allowed  to  be  inade  by  tenant  in  tail  in 
possession,  or  by  tenant  in  tail  in  remainder,  with 
the  consent  of  the  owner  of  the  first  estate  for  lifis } 
the  eldest  son  was  restrained  in  the  lifetime  of  his 
father  or  mother,  or  any  other  ancestor  or  relation 
seised  for  life  under  a  family  settlement.     The  act  of 
14  Geo.  II.  proceeds  upon  the  parties  to  a  recovery 
having  power  to  sufier  it :   Sir  Robert  Atkyns  the 
son  had  no  right  to  sufier  a  common  recovery,. with- 
out the   concurrence  of    the   jointress ;    any  con- 
trivance therefore  to  do  it,  without  hex  joining,  is 
artifice  and  evasion.     If  tenant  in  tail  in  possession 
is  disseised,  though  the  pnecipe  be  brought  against 
the  disseisor,  yet  if  he  is  vouched,  tlie  recovery  shal  1 
bar,  because  he  had  power  to  bar.     In  Jennings's 
case,  10  Co.  44,  the  recovery  is  supported,  because 
the  parties  had  power  to  bar ;  by  parity  of  reason, 
this  recovery. ought  not  to  be  supported,  because  the 
parties  had  no  power  j  if  it  was,  the  law  must  be 
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overturned.  Every  remainder-man  in  ^  tail  might  ' 
easily  get  a  naked  possession,  and  make  a  secret 
ieoffiaoent  '  The  plan  of  marriage  and  other  family 
settlements,  is  to  limit  a  remainder  to  the  first  and 
every  other  son  in  tail ;  the  negative  which  the  father 
now  has  upon  the  eldest  son^s  su&ring  a  common 
recovery,  is  the  very  means  and  consideration  of 
getting  the  estate  re-settled  upon  the  marriage  of 
the  eldest  son.  By  this  method,  the  moment  he 
attaina  to  the  age  of  21  years,  he  may  set  his  father 
^  defiance,  suffer  a  common  recovery,  and  bar  all 
the  rest  of  the  family.  This  consequence  alone, 
in  a  case  unprecedented)  is  a  sufficient  objection.  If^ 
before  the  introduction  of  common  recoveries  as  a 
conveyance,  this  question  had  been  agitated  in  an 
adversary  real  action,  upon  a  ]dea  that  Earle  was  not 
tenant  to  the  freehold,  it  would  }mve  been  adjudged, 
from  the  law,  and  artificial  learning  of  tenures,  that 
he  could  not  be  so  considered.  If  the  question  had 
been,  whether  tenant  in  tail  in  remainder  should^  by 
such  an  injurious  entry  and  feoffinent,  acquire  a 
benefit  to  himself,  to  the  prejudice  of  his  reversioner, 
it  would  have  been  adjudged,  from  eternal  principles 
of  justice,  that  an  act  founded  in  wrong  should  not» 
by  virtue  of  the  crime  itself,  become  legal  for  the 
author's  advantage.  As  it  is  now  agitated,  when 
common  recoveries  are  established  as  a  species  of 
alienation,  the  only  question  is,  whether  the  rule  of 
law,  which  requires  the  concurrence  of  the  owner 
of  the  first  estate  for  life,  shall  be  overturned  ?  It 
is  better  t#  subvert  the  rule  directly,  than  sufier  it 
to  be  done  by  a  secret  injurious  entry  and  feoffinent, 
which  cannot  be  prevented,  and  which  the  owner 
may  never  hear  of.  There  is  no  injury  or  wrong  for 
which  the  law  does  not  provide  a  remedy.    But  if 
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this  stratagem  should  prevail,  redress  must  follow  too 

late,  unless  the  entry  of  the  tenant  for  life  shall  avoid 

the  recovery ;  if  it  would,  there  is   an  end  of  the 
.   present  question,  for  the  jointress  entered,  and  was 

entitled  to  the  profits  from  Sir  Robert  Atkyns  Bi  a 

trespasser  ab  initio. 
In  every  h'ght,  and  upon  every  ground  of  law,  thi» 

recovery  is  bad. 
Notwithstanding  these  arguments,  judgment  was 

unanimously  given  for  the  defendant,  on  the  ground 
Vide  Tit.  31.  that  the  plaintiff  was  barred  by  the  statute  of  limita- 

tions,  the  ejectment  not  having  been  brought  within 
twenty  years  after  the  lessor's  title  accrued.  A  writ 
of  error  was  brought  in  the  House  of  Lords,  where  it 
was  also  determined  that  the  plaintiff  was  barred  by 
the  statute  of  limitations. 

John  Atkyns,  the  plaintiff  in  this  cause,  having 
died  without  issue,  the  person  who  was  next  in 
remainder  under  the  will  of  Sir  Robert  Atkyns^ 
brought  an  ejectment  for  the  recovery  of  the  same 
premises  :  and  the  validity  of  this  -  recovery  having 
been  again  discussed  in  the  Court  of  King's  Bench 
in  Mich.  18  Geo.  III.  Mr.  Justice  Aston  delivered 
the  opinion  of  himself,  Mr.  Justice  Willes,  and  Mr. 
Justice  Ashurst,  (Lord  Mansfield  being  absent)  that 
the  recovery  was  void,  because  James  Earle  was  not  a 
good  tenant  to  the  prcecipe^  and  judgment  was  there- 
Cowpcr's  R.   fore  given  for  the  plaintiff.    The  arguments  which 

were  made  on  that  occasion  are  very  accurately  re- 
ported by  Mr.  Cowper;  but  as  they  are  the  very  same 
which  had  been  used  on  the  former  hearing,  it  is 
unnecessary  to  state  them. 
Grant.  53.  It  has  been  stated,  that  where  lands  are  let  for 

Tk/g2.  c,  4.  years,  the  lessor  may  transfer  the  immediate  estate  of 

freehold  in  possession  by  grant  \  and  though  a  tenaiH 
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to  the  prcecipe  is  never  made  by  grant,  yet  it  may 
sometimes  happen,  that  the  conveyance  of  an  estate 
can  only  operate  by  way  of  grant,  in  which  case  it 
will  be  construed  in  that  manner. 

54.  A  good  tenant  to  the  prcecipe  may  be  made  by  Bargain  and 
bargain  and  sale  enrolled,  and  the  bargainee  paay  ap-  ^^^^32^*^^* 
pear  and  vouch  before  entry,  or  before  the  bargain 

and  sale  is  enrolled,  provided  it  be  enrolled  within  Robinson  v. 
six    months,    as  prescribed  by  the    statute.      For  Forrejt/l64. 
although  the  freehold  does  not  pass  from  ,  the  bar- 
gainor until  the  enrolment,    yet  as  soon  as  that  is 
done,  the  freehold  is  considered  as  having  passed  from 
the  bargainor  at  the  time  when  the  bargain  and  sale 
was  executed,  by  relation.     And  as  common  reco- 
veries are  much  favoured  by  the  courts  of  law,  a  Lloyd  r.  Say 
bargain  and  sale  to  make  a  tenant  to  the  prcecipe  will  5^f  ^  '  jo 
not  be  deemed  void  on  account  of  any  trifling  mis-  §  26. 
take  or  inaccuracy. 

55.  A  tenant  to  the  prcecipe  may  also  be  made  by  Lease  and 
lease  and  release  j  and  the  reservation  of  a  pepper-  ^®^®**®- 
corn  in  the  bargain  and  sale  for  a  year  is  a  sufficient  Barker  v. 
consideration  to  raise  a  use  in  the  bargainee,  so  as  ^^^^2  c  11. 
to  make  the  release  valid,  for  the  purpose  of  support-  k  15. 

ing  a  common  recovery. 

56.  By  the  statute  14  Geo.  II.  c.  20.  §  5.  reciting  a  Recovery 
that  it  had  frequently  happened,  that  the  deeds  for  |^y  *^^^' 
making  the  tenants  to  the  writs  of  entry,  or  other  thoueb  the 
writs  for  common  recoveries,  had  been  lost,  it  is  en-  Sakf  a  re- 
acted, that  every  common  recovery  then  sufiered,  or  nant  to  the 
thereafter  to  be  suffered,  should,  after  the  expiration  lost. 

of  20  years  from  the  time  of  the  suffering  thereof, 
be  deemed  good  and  valid  to  all  intents  and  pur- 
poses, if  it  appear  upon  the  face  of  such  recovery 
that  there  was  a  tenant  to  the  writ,  and  if  the  per- 
sons joining  in  such  recovery  had  a  sufficient  estate 
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and  power  to  suffer  the  same,  nptwithstanding  the 
deed  or  deeds,  for  making  the  tenant  to  such  writ, 
should  be  lost  or  not  appear. 
A  Recovery       sy.    Although  in  general  a  common  recovery  is 


sometimes 


in 


Mod  Without  ^^^t  valid  without  a  tenant  to  the  prcecipe^  yet  i 
%  Tenant  to  some  cases  a  common  recovery  may  operate  by  efr- 
10  Mod.  45.  toppel,  though  there  be  no  tenant  to  the  preecipc; 
Godb.  147.    ^J^^  this  is  only  where  the  person  who  suffers  the 

common  recovery  is  tenant  in  fee  simple ;  for  the 
issue  of  a  tenant  in  tail  cannot  be  bound  by  estojqiel^ 
as  they  do  not  claim  from  their  immediate  ancestor* 
but  from  the  first  purchaser,  performam  donu 
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Section  1. 

rl  describing  the  manner  of  suflering  a  common  of  Voucher. 
recovery,  it  has  been  said,  that  when  the  tenant  i  jnst.  lOib. 
to  the  praxipe  appears  in  court  to  answer  the  de- 
mandant's writ,  he,  instead  of  defending  the  title  to 
the  land,  vouches,  that  is,  calls  on  another  person, 
who  is  supposed  to  have  warranted  the  title  to  him 
at  the  time  of  the  original  purchase,  and  prays  that 
the  said  person  may  be  called  in  to  defend  the  title 
which  he  warranted,  or  otherwise  to  give  lands  of 
equal  value  to  those  which  he  shall  lose  by  the  defect 
of  his  warranty. 

it.  In  all  real  actions  the  demandant  has  a  right  to  pjgot,  is. 
Ctmntetplead  the  voucher  j  that  is,  to  show  in  his  re- 
plication that  the  tenant  ought  not  to  be  allowed 
such  a  voucher  j  and  the  vouchee  may  also  counter- 
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plead  the  warranty,  by  showing  that  he  was  not  obliged 
to  warrant  tlie  lands  to  the  tenant.  But  when  a 
person  is  vouched  to  warranty,  and  enters  of  his  own 
accord  into  the  warranty,  the  law  presumes  that  he 
parted  with  his  possession  with  warranty,  and  comes 
in  now  to  warrant  the  same  possession,  otherwise  he 
'  would  not  enter  into  the  warranty,  but  would  coun- 
terplead it,  for  he  may  demand  the  lien ;  and  if  the 
tenant  shows  a  lien,  he  may  counterplead  if.  But 
if  he  enters  into  the  warranty  without  demanding  a 
lieUi  no  person  can  afterwards  aver  that  there  was 
no  warranty ;  for  when  the  vouchee,  by  entering  into 
the  warranty,  binds  himself  to  render  in  value,  in 
case  the  demandant  recovers,  the  cause  of  warranty 
is  not  examinable  either  by  a  privy  or  a  stranger,  be- 
cause the  law  will  presume  that  the  vouchee  was 
compellable  to  enter  into  the  warranty,  otherwise  he 
would  never  run  such  a  risque. 
1  Inst.  265  b.  3.  When  the  vouchee  has  entered  into  the  war- 
ranty, he  comes  in  loco  tenentis^  and  in  judgment  of 
law,  is  tenant  to  the  demandant;  and  then  the  de< 
mandant  counts  against  him  as  he  did  before  against 
the  tenant;  and  the  vouchee  may  plead  all  those 
pleas  which  the  tenant  might  have  pleaded^  and  also 
any  pleas  which  may  arise  after  he  has  entered  into 
the  warranty. 
J«Qk.  Cent.  ^*  Thus,  if  a  prcBcipe  quod  reddat  is  brought  against 
^^'  A.,  who  vouches  B.,  who  enters  into  warranty,  and 

^  afterwards  the  demandant  releases  all  his  right  to 
A.;  there,  although  A.  cannot  plead  this  release, 
because  from  the  time  when  B.  entered  into  the 
warranty  A.  was  not  before  the  Court,  yet  B.  may 
plead  this  release,  or  may  plead  a  release  to  himself 
from  the  demandant. 
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5»    The  demandant  may  release  to  the  vouchee,  3  Rep.  29  6. 
although  the  vouchee  has  nothing  in  the  land;. for 
Mrhen  the  vouchee  enters  into  the  warranty,  he-  be-- 
comes  tenant  to  the  demandant,  and  may  render  the 
land  to  him  on  account  of  the  privity  which  is  be- 
tween them.     And  if  a  fine  be  levied  by  a  vouchee  j^^^  35^  ^  ^ 
to  a  demandant,  or  by  a  demandant  to  a  vouchee,  it  §p4- 
Mrill  be  good,  because  the  vouchee  i^  supposed  to  have 
the  freehold. 

6.  If  the  vouchee  is  present  in  court,  he  imme-  of  vouching 
diately  enters  into  the  warranty  ;  in  which  case,  the  ||^  Person  or 
entry  in  the  record  is  thus :  "  And  the  said  William, 
in  his  proper  person,  cometh  and  defendeth  his  right, 
when,  &c.  and  thereupon  voudieth  to  warranty 
Roger  Blagrave,  Esq.  who  is  present  here  in  court, 
in  his  proper  person,  and  freely  warranteth  to  him 
the  tenements  aforesaid.'* 

7*  It  frequently  happens,  that  neither  the  tenant 
nor  the  person  vouched  can  conveniently  appear  per- 
sonally in  court,  in  which  case  they  make  warrants  of 
attorney  to  some  other  person  to  appear  in  their 
stead.  The  warrant  of  attorney  of  the  tenant  to  the 
praxipe  is  thus :  *^  A.  B.  puts  in  his  place  C.  D.  and 
E.  F.,  his  attorneys,  jointly  and  severally,  against 
J.  B.,  to  gain  or  lose  in  a  plea  of-land,  &c.''  And  if 
the  person  who  comes  in  as  vouchee  makes  a  war- 
rant of  attorney, '  it  is  thus :  "J.  K.,  whom  A.  B. 
voucheth  to  warranty,  putteth  in  his  place  L.  M.  and 
N..O.,  his  attorneys,  jointly  and  severally,  against 
J.  B.,  to  gain  or  lose  in  a  plea  of  land,  &c." 

8.  These  warrants  of  attorney  must  be  acknow- 
ledged either  before  a  judge,  who  is  to  sign  them,  or 
before  the  justices  of  assise  where  the  lands  lie ;  or 
else  before  commissioners  appointed  by  a  writ  of 
dedhnus  potestatem  de  attomato  faciendo  j   who  must 
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certify  the  names  of  the  persons  whom  the  tenant 
and  vouchee  appoint  for  their  attomeySi  under  their 
hands  and  seals. 
Fitz.  N.  B.        9.  This  writ  of  dedimus  potestatem  is  not  founded 

on  the  statute  of  Carlisle,  which  only  extends  to 
persons  intending  to  acknowledge  fines,  but  is  a  writ 
provided  by  the  common  law,  to  enable  persons  sued 
in  real  actions,  who  cannot  appear  personally  in 
court,  to  appoint  attorneys  in  their  stead ;  and  where 
a  common  recovery  is  suffered  in  this  manner,  the 
warrant  of  attorney  is  the  foundation  of  the  recovery, 
all  the  subsequent  proceedings  being,  in  fact,  mere 
matters  of  form. 
Wynne  y.  10.  If  a  tenant  or  vouchee,  who  has  appointed  an 

?V^"*'         attorney  for  the  purpose  of  suffering  a  recovery,  dies 

before  such  attorney  has  actually  appeared  for  him, 
the  recovery  will  be  void :  because  the  death  of  such 
tenant  or  vouchee  is  a  determination  of  the  warrant 
of  attorney  j  and  that  circumstance  may  be  averred, 
it  not  being  contrary  to  the  record. 
BolderowT.  H-  ^^  *^®  Warrant  of  attorney  appears  to  have 
Futter,  been  given  after  judgment,  the  recovery  will  be  void ; 

for  the  writ  of  dedimus  potestatem  de  attomatojhciendo 
recites,  that  the  writ  of  entry  is  pending,  which  is 
not  the  case  after  judgment ;  and  the  appearance  of 
the  attorney  before  the  warrant  was  made  was  with- 
out authority,  and  therefore  void. 

12.  The  acknowledgement  of  a  warrant  of  attomey^ 

may  be  void,  and,  of  consequence,  the  recovery  suf- 

infra,  c.  11 .    fered  pursuant  to  such  warrant,  on  account  of  any 

legal  disability  in  the  person  who  acknowledges  it ; 
and  such  disability  may  be  averred ;  in  which  it  dif- 
fers from  the  acknowledgement  of  a  fine  before  com- 
missioners appointed  by  a  writ  of  dedimus  potestatem  : 
for  the  acknowledgement  of  a  fine  is  the  assent  of 
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the  party  to  the  accommodation  of  the  suit,  by  which 
it  is  absolutely  completed,  and  the  entry  of  the  con- 
cord* is  the  same  as  entering  up  judgment;  but  the 
acknowledgment  of  a  warrant  of  attorney  to  suffer  a 
recovery,  is  nothing  more  than  a  judicial  mode  of  . 
ajqiointing  another  person  to  appear  in  court  for  the 
tenant  or  vouchee,  and  is  no  part  of  the  record } 
hence  these  two  acts  are  attended  with  very  different 
.  consequences. 

13.  By  the  statute  23  Elizi  c.  3.  §  5.  it  is  enactea, 
that  every  person  who  shall  take  the  knowledge  of 
any  warrant  of  attorney,  of  any  tenant  or  vouchee, 
for  sufferibg  of  any  common  recovery,  shall,  with  the 
certificate  of  the  warrant  of  attorney,  certify  also  the 
day  and  year  whereon  the  same  was  acknowledged. 
And  that  no  person  who  takes  any  such  knowledge 
of  any  warrant  for  any  recovery,  shall  be  bound  to 
certify  such  warrant,  except  it  be  within  one  year  i  Taunt.  41 8. 
»next  after  the  said  knowledge  taken ;   and  that  no 
clerk  or  officer  shall  receive  any  writ  of  entry  where- 
upon any  common  recovery  w^  thereafter  to  pass, 
unless  the  day  of  the  knowledge  of  the  warrant  ap- 
peared in  or  by  such  certificate. 

14.  It  has  bgen  lately  held  by  the  Court  of  Com-  Jennings  v. 
mon  Pleas,  that  where  there  are  several  vouchees,  sbos^&PuI. 
they  must  all  join  in  one  warrant  of  attorney;  for  361. 
though  all  the  vouchees  should  appoint  the  same  at- 
torney, yet  if  there  are  several  warrants  of  attorney, 
and  several  captions,  the  recovery  will  not  be  allowed 
to  pass. 

1^.  By  a  rule  of  court  made  in  Hil.  14  Geo.  III.  Rules  of 
for  the  more  effectual  and  certain  proof  of  the  due  ^^^^T' 
acknowledgement  of  Warrants  of  attorney  taken  from  Warrants  of 
thf  tenants  or  vouchees  in  common  recoveries,  by      ^''"^y* 
virtue  of  any  writ  of  dedimus  potestatem,  it  is  ordered 
Vol.  V.  Cc 
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by  the  Court,  ^*  that  no  common  recovery,  wherein 
the  tenant  or  tenants,  vouchee  or  vouchees,  or  any 
of  them,  shall  appear  and  defend  by  attorney,  shall 
be  arraigned  at  the  bar,  unless  an  affidavit  or  affi- 
davits in  writing,  on  parchment,  shall  be  made 
and  annexed  to  a  copy  of  the  pftecipe^  and  warrant 
or  warrants  of  attorney,  acknowledged  by  such 
tenant  or  tenants,  vouchee  or  vouchees,  by  virtue 
of  any  writ  or  writs  of  dedhnus  potestatem  ;  in  which 
affidavit  or  affidavits,  the  person  or  persons  making 
the  same,  shall  swear  that  he  or  they  knew  the  party 
or  parties  acknowledging  such  warrant  or  warrants 
of  attorney ;  that  the  same  was  or  were  duly  signed 
.and  acknowledged ,  upon  the  day  and  year,  or  se- 
veral days  and  years,  mentioned  in  the  caption  or 
several  captions  thereof;  that  the  party  or  parties 
acknowledging,  and  also  the  commissioners  taking 
the  same,  were  all  of  full  age  and  competent  un- 
derstanding ;  that  the  femes  covert  (if  any)  were 
solely  and  separately  examined,  apart  from  their  hus- 
bands, and  freely  and  voluntarily  consented  to  ac- 
knowledge  the  same  ;  that  all  the  said  parties 
knew  the  same  warrant  or  warrants  of  attorney  was 
or  were  intended  for  suffering  a  common  recoveiy 
to  pass  his,  her,  or  their  estate  or  estates  ^  and 
further,  that  the  razure  or  razures,  interlineation 
or  interlineations  (if  any),  in  the  body  or  caption 
of  such  original  warrant  or  warrants  of  attorney, 
was  ot  were  made  before  the  said  parties  or  any  of 
them  signed  the  said  warrant  or  warrants,  and  he&M 
the  commissioners  signed  the  said  caption  or  ci^ 
tions :  which  affidavit  or  affidavits  (together  with  the 
said  copy  of  the  prascipe^  and  warrant  or  warrants 
of  attorney,  whereunto  the  same  shall  be  annex^} 
shall  be  filed  in  the  office  of  enrolment  of  writs  for 
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fines  and  recoveries.  And  it  is  ordered,  that  all  and' 
eveiy  such  affidavit  or  affidavits  as  aforesaid,  shall  be 
made  by  some  attorney  or  attorneys  of  the  courts  of 
Westminster-hall,  or  of  the  sessions  in  Wales,  or  of 
the  counties  palatine  of  Chester,  Lancaster,  or  Dur- 
ham; and  shall  be  sworn  before  a  person  duly 
authorized  to  take  affidavits  in  this  court,  except 
iriiere  the  party  or  parties  respectively,  at  the  time 
of  their  acknowledging  such  warrant  or  warrants  of 
attorney^  shall  be  in  that  part  of  Great  Britain 
called  Scotland,  or  in  Ireland,  or  in  some  other 
parts  beyond  the  seas.  And  in  case  the  said  party 
or  parties  shall  be  in  Scotland,  then  the  said  affidavit 
or  affidavits  shall  be  made  by  one  of  the  clerks  of 
his  Majesty's  signet,  and  sworn  before  one  of  the 
Judges,  or  other  pecson  didy  authorized  to  take 
affidavits  or  depositions  in  the  Court  of  Session,  or 
Court  of  £xchequer,  in  that  part  of  the  United 
Kingdom.  But  if  the  said  party  or  parties  shall  be 
in  Ireland,  or  in  any  other  parts  beyond  the  seas, 
then  the  said  affidavit  or  affidavits  shall  be  made  by 
one  of  the  commissioners  who  hath  taken  the  ac- 
knowledgement of  such  warrant  or  warrants  of  at- 
torney, and  shall  be  sworn  either  before  some  per- 
son duly  authorized  to  take  affidavits  in  this  court, 
or  before  some  magistrate  of  the  place  where  such 
acknowledgement  shall  be  taken,  having  authority  to 
administer  an  oath,  and  in  the  presence  of  a  public 
notary,  which  notary  shall  also  certify  in  writing, 
under  his  hand  and  seal,  as  well  the  due  adminis- 
tering of  the  said  oath,  as  also  the  name,  signature, 
and  ^ce  of  the  magistrate  administering  the  same." 
16.  By  a  rule  of  court  made  in  Mich.  29  Geo.  III. 
it  is  ordered)  that  no  common  recovery  be  sufiered  to 
pass,  unless  the  taking  of  the  warrants  of  attorney 
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be  before  one  of  the  Justices  or  Barons  of  his  Ma- 
jesty's courts  of  record  at  Westminster,  or  one  of  the 
Serjeants  at  Law,  unless  an  affidavit  be  made  and 
filed,  stating  that  the  commissioners  taking  the  same 

_  are  either  barristers  of  five  years  standinfir,  or  soli- 

Ex  parte  /.  /  i  -    «r 

Woraeley.      citors  or  attorneys  oi  some  ot  the  courts  m  Westmin- 
2  ^.  Black,    gt^r.hafl,  the  Judges  of  the  C!ourt  of  Session  or  Ex- 

chequer,  or  advocates  or  clerks  of  the  signet  of  five 
years  standing,  in  Scotland. 
1  H.  Black.        17-   By  a  rule  of  court  made  in  Trin.  SO  Geo.  III. 
R.  p.  527.      jt  is  ordered,  that  from  and  after  the  first  day  of 

Mich,  term  then  next  ensuing,  in  every  common  re- 
covery wherein  the  tenant  or  tenants,  or  the  vouchee 
or  vouchees,  warrant  or  warrants  of  attorney  shall  be 
taken  under  a  dedhnus  potestatenif  there  shall  be 
written  on  every  copy  of  the^wYBCipe,  and  of  such  war- 
rant of  attorney  having  such  affidavit  or  affidavits  as 
is  or  are  required  by  the  rule  of  this  court  made  in 
Hil.  14  Geo.  III.  thereto  annexed,  the  allocatur  ot 
the  Lord  Chief  Justice,  or  some  one  other  of  the 
Justices  of  this  Court,  in  the  same  or  like  manner  as 
aUocaturs  are  now  written  on  fines  taJcen  by  dedimus 
potestatem  ;  and  the  copy  of  the  praecipe  and  warrant 
or  warrants  of  attorney  with  the  allocatur  thereon» 
shall  be  filed  as  directed  by  the  said  rule ;  and  that 
at  the  time  of  signing  such  allocatur^  the  writ  of 
entry  for  such  common  recovery  shall  be  produced 
before  the  judge  signing  such  allocatur ^  who  may 
mark  such  writ  with  his  title,  name,  or  initials  there- 
on ;  and  such  writ  shall  also  be  produced  at  the  time 
of  the  arraignment  of  such  recovery. 
Of  the  Writ  ^^'  I^  ^^  person  whom  the  tenant  vouches  be  not 
ofSummo-  in  court,  then  a  writ  of  sumnumeas  ad  ^warra^iH' 
rs^rizandum'  xondum  issues,  ta  compel  the  vouchee  to  appear  in 

court,  *and  warrant  the  land. 
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19.  In  adversary  suits,  if  upon  a  writ  of  sumnwneas  Booth,  43. 
ad  warranttzandum,  the  sheriff  returned  the  vouchee  1  fnst.  ioib. 
summoned,  and  the  vouchee  made  default,  a  capias^ 
ad  valentiam  issued  for  the  tenant  But  if  the  sheriff 
returned  nihil  upon  the  summons,  an  alias  and  a 
f  harks  issued,  and  then  a  sequatur  sub  suo  periculo  ; 
and  if  the  vouchee  still  made  default,  judgment  was 
given  for  the  demandant;  but  no  judgment  was 
given  for  the  tenant,  because  it  appeared  that  the 
vouchee  had  not  assets. 

20.  Where  the  vouchee,  who  comes  in  upon  a  writ  of 
summoneas^  appears  by  attorney,  the  warrant  ought 
to  bear  date  after  the  teste  of  the  writ  of  summoneas. 
But  still  the  omission  of  this  circumstance  will  not 
invalldiite  a  recovery. 

21.  In  a  writ  bf  error  to  reverse  a  common-  reco-  Wynne  v. 
very,  the  error  insisted  on  was,  that  the  warrant  of  T.Raym.  16. 
attorney  of  the  vouchee  bore  date  before  the  writ  of  J  ®|^  ^^ 
summoneas ;    to  which  it  was    answered,   that  the 

vouchee  might  appear  in  person  without  any  writ 
of  summons,  and  therefore  that  the  recovery  was 
good,  and  the  process  void. 

The  Court  said,  that  a  common  recovery  being  a 
common  assurance,  they  would  intend  another  war- 
rant of  attorney,  made  in  due  time, 

22.  By  the  common  law,  a  writ  of  summoneas  ad 
"wrrantizandtmt  had  nine  returns.  By  the  statute 
16  Cha.  IL  c.  16.  §  10.  the  returns  were  abridged  to 
five ;  and  now,  by  the  statute  24  Geo.  II.  c.  48.  §  8. 
they  are  reduced  to  four  inclusive :  as  if  the  writ  of 
entry  is  returnable  on  the  morrow  of  All  Souls, 
then  the  writ  of  summoneas  must  be  returnable  from 
the  day  of  St.  Martin  in  fifteen  days,  being  the  fourth 
wd  last,  return  of  Michaelmas  t^rm.  And  if  there 
are  three  vouchers,  the  writ  of  summons  for  the 
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second  vouchee  is  to  be  returnable  four  returns,  both 
inclusive,  from  the  return  of  the  summons  of  the 
first  vouchee :  and  writs  or  summons  are  tested 
four  days  inclusive  from  the  writ  of  entry. 

23.  The  Coiut  of  Common  Pleas  will  not  enlarge 
the  return  of  a  w^rit  of  summons,  so  as  to  make  a 
term  intervene  between  the  teste  and  the  return. 

24.  Thus  where  a  motion  was  made  in  Easter  term 
Barnard  7.      18  Geo.  III.  that  the  writ  of  summons  in  five  re- 

Woo  dcock 

2  Black.  Rep.  coveries  might  be  tested  in  the  Michaelmas  term 
1201.  preceding,  and   be  made  returnable  in  that  Easter 

term,  instead  of  the  usual  course  authorized  by  the 
statute  24  Geo.  II.  c.  48,  which  is,  that  it  should  be 
tested  the  fourth  day  inclusive  from  the  return  of  the 
writ  of  entry,  and  be  returnable  the  fourth  return 
after  the  return  of  the  writ  of  entry ;  in  consequence 
of  which  writs  of  summons  must  be  returnable  either 
in  the  same  term  in  which  they  were  tested,  or  at 
farthest,  in  the  very  next  term.    The  occasion  rf  this 
application  was,  that  Earl  Cowper,  the  vouchee,  had 
acknowledged  tlie  warrants  of  attorney  to  appear  to 
the  summons,   before   commissioners  appointed  by 
dedimus  (which  recited  the  summons  as  returnable 
in  the  preceding  Hilary  term)  at  Florence,  on  the 
13th  December .  1777*  but  they  did  not  arrive  in 
England  till  after  the  end  of  Hilary  term ;  and  as 
the  return  is  usually  of  the  same  term  wherein  the 
recovery  is  in  fact  arraigned  at  bar,  and  the  teste  must 
precede  the  actual  acknowledgement  of  the  warrant  of 
attorney  by  the  vouchee,  this  proceeding  could  not 
be  made  regular,  without  suing  out  a  writ  o£  summmis 
with  a  much  longer  return  than  the  course  of  practice 
will  at  present  allow.     The  like  inconvenience  must 
occur  whenever  the  vouchee  dwells  in  any  distant 
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ooimtry,  aa  the  East  or  West  Indies ;  but  that  objec- 
tion had  been  used  to  be  cured  in  a  very  unwarrant-^ 
able  manner,  by  altering  the  date  of  the  caption- 
after  it  arrived  in  England,  so  as  to  suit  the  term  in 
which  the  recovery  was  arraigned,  till  the  late  rule  of 
the  courtin  Hilary  term,  14  Geo.  III.  (which  directs, 
inter  alioj  an  affidavit  to  be  made  of  the  true  time  of 
taking  the  caption)  put  a  stop  to  this,  among  oth^r 
gross  irregularities  in  the  practice  of  suffering  re-- 
coveries. 

The  Court  conceived  that  they  had  not  power  to 
make  such  a  rule,  or  at  least  that  as  they  could  not 
foresee  all  its  consequences,  it  would  be  highly  impru- 
dent to  authorizf^  such,  a  proceeding  by  a  previous 
direction  from  the  Bench ;  but  intimated  that  no. 
blame  should  fall  oa  the  officer  who  should  make 
out  the  process  as  prayed  for,  but  the  same  to  be 
at  the  hazard  of  the  parties,  and  without  prejudice 
to  any  future  question  that  might  arise  on  the  validity 
of  such  recoveries.. 

25.  A  motion,  similar  ta  thia  one  was  made  in  Gibbons  v. 
Midi.  19  Geo.  III.  and  received  the  same  denial  from  2  Black.  Rep. 
the  Court.    The  fiicts  were,  that  the  dedimtis  was  ^^^* 
tested  the  26th  February  1777,  and  recited  a  writ  of 
summons  returnable  the  first  day  of  Easter  term 
1777}  so  that  properly  the  summons  should  have 
been  returnable,  and  the  recovery  had,  in  Hilary 
1 778,  which  the  distance  rendered  impossible.    There- 
fore, on  application  to  the  Master  of  the  Rolls,  he 
ordered  the  cursitor  to  make  out  a  writ  of  entry 
'  returnable  in  Michaelmas  term  .1777  ;   upon  which 
the  officer  made  out  a  writ  of  summons  returnable 
in  the  next  Hilary  term,  of  which  term  the  tenant's 
appearance  was  entered ;    and  then  they  imparled 
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from  HHary  to  Easter,  from  Easter  to  Trinity,  aJsd 
from  Trinity  to  Michaelmas,  when  the  recovery  was 
arraigned.  And  if  the  vouchee  was'  then  living,  it 
WHS  apprehended  that  the  recovery  would  be  valid ; 
but  if  he  was  dead,  it  would  be  erroneous. 

OfJudgment.      26.  In  consequence  of  the  default  msule  by  the 

person  who  is  last  vouched  in  a  common  recovery, 
,  and  his  departure  in  despite  of  the  court,  judgment 
is  given  that  the  demandant  shall  recover  seisin  of 
the  lands  in  question,  and  that  the  tenant  shall  re- 
cover against  the  vouchee  lands  of  equal  valiie  to 
those  warranted  by  him,  and  now  l6st  by  his  default : 
and  as  soon  as  judgment  is  given,  the  recovery 
becomes  binding  on  all  the  parties  to  it,  and  their 
heirs. 

27.  The  entry  of  the  judgment  upon  the  record  \s 
thus — "  Therefore  it  is  considered  that  the  aforesaid 
W.  G.  do  recover  his  seisin  against  the  said  W.  L* 
of  the  tenements  aforesaid,  with  the  appurtenances ; 
and  that  the  said  W.  L.  have  of  the  lands  of  the 
aforesaid  W.  G.  to  the  value,  &c." 

1  lust.  9  6, .       28.  In  every  common  recovery  the   demandant 

acquires  by  the  judgment  the  fee  simple  of  the  lands 
recovered,  although  the  word  heirs  be  not  mentioned ; 
because  the  writ  being  brought  for  the  absolute 
property  of  the  lands,  if  judgment  is  obtained,  it 
must  be  for  so  much  as  was  demanded  in  the  writ ; 
and  in  all  adversary  suits,  every  recoveror  recovered 
a  fee  simple; 

Burton's  ^9*  ^^  judgment  be  given  in  a  common  recovery 

Case,  before  the  return  of  the  writ  of  entry,  or  where  the 

'  *  *     "  vouchee  is  summoned,  before  the  return  of  the  writ 

of  summi     ds^  it  is  void;  because  the  court  has  no 

power  to  proceed  until  the  return  of  the  writ  of 
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entiy,  and  the  appearance  of  the  vouchee  r  for  the 
parties  are  not  supposed  to  appear  until  the  return 
of  that  process,  which  issues  for  the  sole  pmpose  of 
bringing  them  into  court.  ^ 

30.  In  every  species  of  action  the  death  of  either 
of  the  contending  parties  puts  an  end  to  the  suit ; 
and  therefore,  in  a  common  recovery,  if  either  the 
demandant,  the  tenant,  or  any. of  the  vouchees,  die 
before  judgment  is  given,  the  recovery  is  void. 

31.  Judgments  however  are  not  always  considered  ^^  ^^^  ^ 
as  -having  been  given  on  the  day  on  which  they  are  Day  of  the 
pronounced,  but  have  frequently  a  relation  to  the  ]^^  ^j  ^ 
first  or  some  other  day  of  the  term  in  which  they  are  ^got,  59. 
^ven.     And  if  all  the  parties  are  living  on  the  day 

to  which  the  judgment  relates,  the  recovery  wiU  be 
good ;  for  the  Judges  take  no  notice  of  the  day  on 
which  the  recovery  was  passed  in  court. 

32.  It  has  been  stated,  that  all  judgments  relate  to  J"h^^*  ^"  ^ 
the  first  day  of  the  term.     But  in  the  case  of  a 
common  recovery,  if  the  writ  of  entry  is  returnable 

on  the  second  or  any  other  return  day  of  the  term, 

the  judgment  will  then  relate  to  that  return  day,  and 

not  to  the  'first  day  of  the  term ;  for  the  courts  will  Selwjn  r. 

not  consider  the  judgment  to  have  been  given  prior  2  Burr.' 1131. 

to  the  return  of  the  writ  of  entry.    And  where  the 

term,  by  the  proceedings  in  it,  suffers  a  division,  as 

where  any  process  issues  during  the  continuance  of 

the  term,  then  the  judgment  relates  to  the  essoign 

day  of  the  return  of  that  process,  and  not  to  the 

first  day  of  the  term. 

:    33.  It  follows,  that  when  the  vouchee  in  a  common 

recovery  appears  in  person  at  the  return  day  of  the 

writ  6f  entry,  there  the  judgment  relates  to  the  return 

day  of  the  writ  of  entry,  and  is  considered  in  law  as 

having  been  given  on  that  day.    But  if  the  vouchee 
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appears  upon  SLwAt  o£ summaneas ad  warrantizandumi 
t^ere  the  judgment  relates  to  the  day  of  the  letum 
of  that  writ«  And  if  the  parties  are  alive  at  any 
time  of  the  return  day,  the  recovery  wiU  be  good ; 
for  the  law  makes  no  fractions  of  a  day,  but  every 
act  of  record  is  supposed  to  be  done  on  the  first 
instant  of  the  day. 
Shelley^s  34*.  Edward  Shelley  suffered  a  common  recovery, 

1  Rep.  93  ^^  which  he  was  vouched  by  attorney  on  the  9th  of 
October,  which  was  then  the  first  day  of  Michaelmas 
term,  and  died  before  six  in  the  morning  of  that 
day :  the  recovery  was  passed  the  same  day  about 
ten  o'clock. 

It  was  adjudged,  that  the  death  of  Edward  Shelley 
did  not  invalidate  the  recovery,  for  the  writ  of  entiy 
was  returnable  on  the  octave  of  St.  Michael,  and  the 
judgment  had  relation  to  that  day,  which  was  the 
said  9th  day  of  October,  on  which  day  the  vouchee 
was  alive ;  and  the  law  makes  no  fractions  of  a 
day. 

35.  If  a  warrant  of  attorney  bears  date  after  the 
return  day  of  the  writ  of  entry,  on  which  a  recovery 
is  suffered,  the  recovery  will  be  void ;  because  the 
judgment  relates  back  to  the  return  day  of  the  writ 
of  entiy. 
Bolderow  v.  36.  A  writ  of  entry  was  returnable  on  the  octave 
^"^'Aoa      of  St.  Michael,  which  was  the  9th  of  October ;  the 

writ  of  dedimus  potestatem  de  attomato  Jactendo  bore 
date  the  11th  of  October,  and  the  mittinuts  thereof 
bore  date  the  30th  October. 

It  was  adjudged,  that  the  recovery  was  erroneous; 
because  the  judgment,  on  whatever  day  of  the  term 
it  was  given,  related  back  to  the  return  day  of  the 
writ  of  entry,  which  was  the  first  day  of  the  term } 
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so  that  the  warrant  of  attorney  was  made  after  the 
time  when  the  judgment  was  supposed  to  be  given^ 

37.  If  a  vouchee  in  a  common  recovery,  who 
comes  in  upon  a  writ  of  summoneas,  and  appears  by 
attorney,  dies  before  the  return  of  the  writ  of  st^n^ 
moneas,  the  recovery  is  void ;  because  the  judgment 
could  not  possibly  have  been  given  in  such  recovery 
until  the  vouchee  had  appeared  in  court  and  made 
default ;  and  as  the  vouchee  could  not  appear  until 
the  return  of  that  process  which  issued  for  the  sole 
purpose  of  bringing  him  into  court,  it  follows  that 
judgment  must  have  been  given  after  the.  death  of 
the  vouchee,  which  was  a  determination  of  the 
warrant  of  attorney.  And  these  facts^  being  col- 
lateral to  the  record,  may  be  assigned  for  error. 

38.  Thus  in  a  writ  of  error  to  rever&e  a  common  Wynne  v. 
recovery,  it  appeared  by  the  record  that  a  writ  of  i  wils^R. 
entry  sur  disseisin  en  le  post  was  brought  by  Sir  35. 
Watkin  Williams  Wynn,    returable   qumden.  Pasch. 

13  Geo.  II.  against  William  Thomas,  who  appeared 
in  person  and  vouched  James  Apperley  and  Alithea 
his  wife ;  whereupon  a  writ  of  simmoneas  ad  warrantu 
zandum  was  awarded,  returnable  in  crastino  Ascensianis 
Domini  (which  was  on  the  l6th  of  May),  on  which 
day  the  said  James  Apperley  and  Alithea  his  wife 
appeared  by  Josiah  Hodgson  their  attorney,  and 
entered  into  warranty,  and  vouched  over  the  com- 
mon vouchee,  who  made  default,  whereupon  judg- 
ment was  given,  and  a  writ  of  seisin  awarded ;  and 
the  sheriff  returned  that  he  had  delivered  seisin. 
The  error  assigned  was,  that  Alithea  died  before 
judgment  was  given  in  the  said  recovery,  and  for 
this  the  plaintiff  in  erroir  prayed  that  the  recovery 
might  be  reversed.  Issue  was  joined,  that  Alithea  did 
not  die  before  judgment,  A  special  verdict  was  founds 
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that  Alithea  died  on  the  10th  day  of  May,  six  days  be- 
fore the  return  of  the  writ  of  summoneas  ad  wctrranH^ 
zandum ;  but  whether  she  died  before  judgment  or  not, 

MSS^  note,    the  jurors  left  to  the  opinion  of  the  Coiirt.     This  case* 

was  argued  on  behalf  of  the  plaintiff  in  error  by  Mr. 
Clive,  who  made  two  points :  First,  That  the  death  of 
Alithea  Apperl'ey,  vouchee  and  tenant  in  tail,  as  found 
by  the  special  verdict,  made  the  judgment  in  the 
common  recovery  erroneous.  Secondly,  That  upoa 
the  whole  record,  and  the  continuances  as  entered, 
the  judgment  appeared  to  be  given,  and  the  recovery 
passed,  after  the  death  of  the  vouchee,  and  could  not 
be  made  good  by  relation,  as  a  judgment  of  recovery 
in  her  lifetime.  In  support  of  these  positions  he 
argued  thfit  recoveries  were  erroneous  where  the 
vouchee  or  other  necessary  party  did  not  appear,  either 
in  person  or  by  attorney ;  for  without  an  appearance 
there  could  be  no  warranty,  no  vouching  over  the 
common  vouchee,,  and  consequently  no  judgment. 
In  this  case  Alithea  the  vouchee  did  not  appear  in 
person  ;.  the  first  consideration  therefore  was,  whether 
the  appearance  or  Josiah  Hodgson,  her  attorney,  was- 
a  proper  appearance  of  not.  And,  with  regard  ta 
that  matter,  taking  the  facts  simply  as  they  appear 
on  the  record,  the  vouchee  neither  appeared  in  per- 
son nor  by  attorney,  for  the  death  of  the  vouchee, 
before  the  time  when  the  attorney  actually  appeared, 
was  a  determination  of  the  warrant  of  attorney.     In 

ante,  f  21.  the  case  of  Wynne  v.  Lloyd  the  error  assigned  waSj 
that  there  was  no  warrant  of  attorney  at  the  time  of 
appearance,  for  it  appeared  the  teste  of  the  warrant 
of  attorney  was  after  appearance :  the  Court  in  effect 
agreed,  that  an  appearance,  without  a  warrant  of 
attorney,  was  error,  even  in  the  case  of  a  person  of 
foil  age  J  but  they  made  the-  recovery  good  by  aa 


Title,  XXXVI.    Recovery.   Ch.  iii.  §  38.  S97 

intendment,  that  the  vouchee  came  in  grtitis  before 
the  writ  of  summons,  •  and  made  a  new  warrant  of 
attorney  in  due  time ;  which  showed  there  must  be  a 
warrant  of  attorney  whenever  the  vouchee  appeared 
by  attorney.    If  a  tenant  in  tail  within  age  is  vouched  ^^^1  ^ 
in  a  common  recovery,  and  appears  by  attorney,  it  paimer/224. 
may  be  assigned  for  error ;  for  such  an  appearance  Holland  v. 
isvoid.     If  warrants  of  attorney  were  not  duly  filed,  Cro.  Eli«. 
it  was  error  sufficient  to  reverse  or  arrest  a  judgment  '^^* 
after  verdict,   before   the    statutes  32  Hen.  VIII. 
c.  30.  and  18  Eliz.  c.  14. ;  and  since  these  statutes,  it 
is  still  error,  except  after  verdict;  for  the  statute 
4  &  5  Ann.  c.  16.  which  extends  these  statutes  of 
jeofails  to  judgments  by  default,  &c.  (which  is  the 
present  case)  has  a  saving,  so  as  there  be  an  original 
writ  or  bill  and  warrants  of  attorney  duly  filed,  accord- 
ii^  to  the  law,  as  is  now  used.  ~  If  the  want  of  form 
in  filing  them  was  error,  want  of  authority  in  the 
attorney,  by  reason  of  the  determination  .  of   his 
warrant,  was  much  more  erroneous.    Therefore,  if  a 
vouchee  must  appear  in  person,  or  by  attorney,  before 
judgment  can  be  given ;  and  where  the  appearance  is 
by  attorney,  if  such  attorney  must  ,have  a  proper 
warrant  or  authority  to  appear,  and  the  want  of  such 
warrant  is  error,  it  is  equally  certain  that  the  death 
of  the  vouchee  before  appearance  is  a  coubtermand 
or  determination  of  the  warrant  of  attorney ;  for  a 
warrant  of  attorney  to  appeac  or  confess  judgment 
is  a  naked  authority,  not  coupled  with  any  interest, 
and  no  more  than  an  instrument,  enabling  the  attorney  ' 
to  do  an  act  which  the  principal  himsdf  might  have 
done  in  person.  And  as  it  is  absurd  to  say  that  a  man 
'  can  acknowledge  a  judgment  or  kppear  in  a  court  of 
Justice  after  he  is  dead,  so  it  is  as  unreasonable .  to 
admit  that  another  person  should  be  capable  of  re- 
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presenting  Jhim  on  such  occanqiis.  The  personal 
capacity  of  the  principal,  and  the  derivatiye  autho* 
rity  of  the  attorney,  are  founded  on  the  same  prin* 
ciple,  namely,  t|ie  life  of  the  party ;  and  therefore  they 

1  Inst.  52  h.    must  both  end  at  his  death.    If  a  man  gives  a 
Salk.  iy*    *  warrant  of  attorney  to  confess  judgment^  and  dies 

before  the  judgment  is  confessed,  the  death  is  a 

countermand.    If  a  tenant  or  vouchee  died  before 

judgment,  and  judgment  had  afterwards  been  entered, 

Jourden  y.     it  would  be  erroneous.    Thus,  where  a  writ  of  enw 

2  B^t.  241.  ^^  brought  to  reverse  a  judgment  in  C.  B.  the  error 

assigned  was,  that  judgment  was  given  against  a 
dead  person,  the  defendant  dying  after  the  day  of 
Nisi  Prius,  and  before  the  day  in  Bank :  and  the  Court 
were  all  of  opinion,  that  the  judgment  being  given 
against  a  defendant  who  was  dead,  it  was  erroneous^ 
and  must  be  reversed.  That  case  was  before  the 
statute  17  Car.  11.  c.  8.  whidi  provides  a  remedy 
where  either  party  dies  aft;er  a  verdict,  and  before 
judgment,  and  gives  a  power  to  enter  up  jud^e^t 
within  two  terms  after  the  verdict.  The  case  was  th# 
same  at  common  law  before  the  statute  17  Car.  IL 
c.  8. :  hut  by  the  statute  8  &  9  WiL  [II.  c.  11.  §  6.  it 
is  provided,  that  if  a  plaintiff  or  defendant  dies  after 
an  ii^terlooutoiy,  and  before  a  final  judgment,  the' 
action  shall  not  abate,  but  the  plaintiff  may,  notwit^L- 
standing,  proceed  to  a  final  judgment.  These 
statutes  show  w^at  the  common  law  was,  and  how 
a  judgment  against  a  dead  person  was  to  be  consi- 
1  Roll.  Ab.  dered.  If  a  tenant  in  a  real  action  dies  pending  the 
'  writ,  and  judgment  is  afterwards  given,  it  is  exror, 

because  given  against  a  dead  person.    Thus  the 
common  law  stands  with  regard  %o  plaintiS  or  de* 
'     fendants  dying  before  judgment  in  real  and  per- 
sonal actions;  and  there  is  no  act  of  jparliament 
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which  alters  the  common  law  in  this  case.    The 
present  action  is  a  real  action ;  it  is  a  writ  of  entry 
upon  a  disseisin ;  and  Alithea  Apperley  the  vouchee, 
after  a[^»earance,  and  entering  into  the  warranty  (ad- 
mitting that  to  be  the  case),  was  the  tenant  in  law; 
and  her  death  before  judgment  was  the  same  as  if 
any  other  tenant  had  died,  in  case  an  action  had  been 
only  between  demandant  and  tenant,  without  any 
vouchee.     Every  vouchee  may  take  advantage  of 
any  error  between  the    other   parties :   the   second 
vouchee  may  assign  error  between  the  tenant  and 
the  first  vouchee.     The  reason  is,  because  the  judg- 
ments  are  several  and  distinct ;  for  in  every  common 
recovery  there  are  several  judgments,   and  severd 
recoveries  are  included ;  and  it  ought  to  appear  that 
all  of  them  are  regular  and  against  proper  parties, 
and  that  all  the  parties  are  before  the  court.     Little*  '^  491. 
ton  says,  if  in  a  prwcipe   quod  reddat  the   tenant 
vouches,  and  the  vovchee  enters  into  a  warranty, 
if  afterwards  the  demandant  releases  to  the  vouchee, 
it  is  good :  for  the  vouchee,  after  he  hath  entered 
into  the  warranty,  is  tenant  in  law  to  the  demandant. 
So  in  1  Inst.  265  b.  it  is  said,  that  when  the  vouchee 
enters  into  the  warranty,  he  becomes  tenant  to  the 
demandant,  and  may  render  the  land  td    him  in 
respect  of  the  privity  between  them.    These  autho- 
rities show  that  the  same  regularity,  even  in  process^ 
is  required  to  bring  in  the  vouchee  upon  a  voucher, 
as  is  requisite  to  bring  in  the  tenant  at  first ;  tnd 
that  the  vouchee,  after  he  hath  agreed  and  entered 
into  the  warranty,  is  considered  in  this  action  as  actual 
tenant  of  the  freehold :  and  it  has  been  shown,  that 
if  the  tenant  dies  before  judgment,  it  is  error,  and  the 
law  is  the  same  if  the  vouchee  dies  before  judgment. 
It  follows,  that  as  the  verdict  finds  the  vouchee  died  Pigot,  ]  96, 
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upon  the  10th  of  May,  which  by  the  record  appeals 
to  be  prior  in  time  to  any  appearance  of  the  voucheei 
(for  that  was  not  until  the  l6th  of  May),  and  no 
judgment  was  or  could^be  given  till  afler  appearance, 
that  therefore  it  was  an  erroneous  judgment,  being 
given  after  the  death  of  the  vouchee* 

With  respect  to  the  second  point,  two  objections 
were  made  by  the  counsel  for  the  defendant ;  first, 
that  the  assignment  of  error  and  finding  the  special 
verdict,  was  against  the  record ;  and  secondly,  that 
the  judgment  had  relation  back  to  the  first  day  of 
the  term,  on  which  day  the  vouchee  was  alive.  The 
argument  respecting  the  first  of  these  objections, 
will  be  stated  in  the  last  chapter  of^  this  work. 

As  to  the  second  objection,  it  was  true  that  the 
term  to  many  purposes  was  considered  as  but  one 
day,  and.  that  a  judgment  given  the  last  day  of  the 
term  related  back  to  the  first  day :  but  this  rule  was 
only  applicable  to  cases  between  piaintiffi  and  de* 
fendants,  where  there  was  no  continuance  entered 
'  from  one  day  to  another  in  the  same  term,  no  fraction 
oi  the  term  by  any  thing  appearing  on  the  record, 
nor  no  injury  to  any  third  person ;  as  it  is  one  entire 
transaction  on  the  record  of  that  term,  it  is  all  con- 
sidered as  done  on  the  first  day  of  the  term.    But 
this  judgment  differs  materially  from  the  ordinary 
course  of  judgments,  to  which  the  rule  of  relation 
is  generally  applied :  the  record,  shows  that  the  term 
cannot^  on  this  occasion,  be  considei^  as  one  day, 
for  the  continuance  from  one  day  to  another  shows 
that, different  facts  were  done  on  difierent  d^ys  in  the 
same  term.    On  these  days  of  continuance  the  parties 
might  have  shown  any  matter  to  the  court;   they 
might  have  shown  on  the  morrow  of  the  Ascension 
that  Alithea  wa^dead,  that  she  died  on  the  10th  of 
May,  and  then  the  recovery  would  not  have  passed. 


L. 
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Thiese  continuances,  therefore,  take  away  all  presump-^ 
tion  and  possibility  that  the  judgment  was  given  on 
the  first  day  of  the  term,  for  such   a  presumption 
would  be  directly  contrary  to   the  record;  and  it 
would  be  an  extraordinary  doctrine  to  say,  that  no 
averment  shall  be  adhiitted  against  a  record,  and  yet 
that  the  court  shall  be  at  liberty  to  presume  a  matter 
against  a  record ;  viz.  when  the  record  says  a  placiium 
was  pending  on  the  l6th  day  of  May,  that  the  court 
should  presiune  the  judgment  was  given  long  before 
that  period.    The  relation  or  fiction  of  lawj  in  the 
ordinary  course  of  judgments,  is  not  against  the 
record ;  and  thiat  is  the  reason  why  the  court  should 
not  consider  this  judgment  as  given  the  first  day  of 
term,  stabitur  praesumptio  donee  probetur  in  contrarhtm; 
and  here  is  the  highest  evidence  to  the  contrary,  the 
record  itself.     In  Shellejr^s  case,  the  recovery  was 
held  to  be  good,  because  he  was  alive  on  the  day  on 
which  judgment  was  given,  though  he  died  before  the 
court  sat,  because    the    court  would  ^  not  allow  a 
firaction  of  a  day ;  but  if  he  had  died  the  day  before 
judgment  was  given,  it  wotdd  have  been  void ;   for 
although  the  court  would  not  allow  a  fraction  of 
a  day,  yet  it  would  allow  a  fraction  of  a  term.     AU 
the  court  did  in  Shelley's  case,  was  extending  the 
relation  to  the  first  instant  of  the  day,  in  support  of 
a  judgment  given  on  that  day.     A  judgment  shall 
have  relation  to  the  first  day  of  the  term,  as  if  it 
was  given  on  that  very  day,  unless  there  is  a  memo- 
randum to  the  contrary  on  the  record,  as  where  thiere 
is  a  continuance  of  the  cause  until  another  day  in  the 
same  term,  and  the  present  cause  was  continued 
until  another  day  in  the  same  term.    In  all  cases  of  Bub.  35. 
judgments  by  defanlt,  they  do  not  relate  back  to  the 
essoin  day,  which  is  the  first  day  of  term,  but  to 
Vol,  V.  D  d 
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the  quarto  He  post;  for  tbe  Court  takes  notice  jiwiiev 
aliy,  that  the  party  was  not  demandable  before  that 
day,  and  consequently,  could  not  tiU  then  be  gui^  of 
a  de&ult :  he  might  have  appeared  the  fiiat  dftjr  af 
term,  if  he  pleased,  and  thm  the  judgment  woidd 
have  been  given  on  the  first  day  of  t^m.  So  bei^  the 
vouchee  might  have  come  in  gratis  bdbre  the  <nQrit>w 
of  the  Aacenaion,  bult  she  did  not;  there  wap  v»  «jp- 
pMran^  until  that  time,  and.  as  the  judgment  cqv^ 
not  hav»  been  given  until  thait  day,  it  cannot  n^ 
back  to  a  prior  day,  so  as  ta  prejudice  a  thi]:d  p^^o* 
These  reasons  and  caaps  show,  that  judgonents  da  w>^ 
muversaUy»  and  in  a,U  pases,  relate  to  the  first  day  (^ 
term,  and  particulairly  that  the  judgment  in  ttw 
present  case  cannot  have  wch  a  lelntiaoA  ^ 
causp  the  recwd  shows  it  is  impossible  that  it 
ahould. 

This  Mse  wa3.  several  times  solemnly  argufid  at  tbis 
bar  ef  the  King's  3ench ;  and  Lord  Cfaief  Juatice  l^ 
for  himself  and  the  other  Judges^  gave  ju^mimt.  Aad 
in  summing  up  the  arguments,  he  reduced  them  tQ 
these  three  principal  points :  1st.  That  it  was  insisted 
on  for  the  defendant  in  error,  that  a  recovery  was  a 
common  assurance ;  and  as  the  vouchee  had  done  all 
he  could  (if  he  had  lived)  to  perfect  it,  th$  Court  would 
give  it  an  equitable  construction,  and  not  suffer  it  to  be 
reversed  for  so  small  a  faulty  if  it  ahould  b«  deemed 
ime.  Sdly*  That  the  recoverjr  should  be  deemed  per- 
fect fircan  the  first  day  of  the  term  wherein  it  was 
passed,  and  then  the  vouchee  was  aUve.  And  though 
the  judgment  was  actually  given  after  his  deatbt  yet 
that  should  have  relaticm  to  the  first  day  of  tern^  as 
in  the  caae  of  many  other  judgments.  3dly.  Th*t  as 
the  vouchee  appeared  by  attorney  at  the  return  of  the 
summons^  and  that  appearance  was  entered  cm  record, 
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this  was  an  error  in  fact  against  the  record,  which 
would  not  be  allowed. 

To  these  three  objections  to  the  writ  of  error,  the 
Court  gave  these  answers :  that  as  to  the  first,  the  re- 
covery being  a  common  assurance,  ought  and  should 
be  supported  as  far  as  the  law  would  allow  of;  but 
that  they  could  give  it  no  equitable  constructions 
which  create  absurdities,  as  it  would  apparently  be  if 
they  should  suflbr  judgment  to  be  entered  against  a 
dead  person. 

To  the  second,  that  it  was  very  true  in  many  cases, 
where  judgments  were  entered  in  the  vacation,  they 
should  have  relation  to  the  first  day  of  the  preceding 
term,  but  that  was  never  the  case  where  coiitinuances 
were  entered  on  record:  for,  whenever  there  are  con- 
tinuances entered  from  time  to  time  (as  in  the  case  of 
a  recovery),  and  judgment  is  afterwards  given,  that 
judgment  can  have  relation  no  farther  backwards  than 
to  the  time  of  the  last  continuance  or  rest ;  and  here 

* 

the  time  of  the  last  continuance  or  rest  was  the  return 
of  the  writ  of  summons ;  for  then  the  demandant  im- 
paiies,  and  judgment  was  not,  nor  could  not  be  given, 
tiQ  he  came  again. 

To  the  third,  that  the  death  of  the  vouchee  was  a 
collateral  matter,  not  contrary  to  the  record,  and 
therefore  the  plaintiff  was  not  estopped  from  assigning 
it  for  error.    The  recoyery  was  therefore  reversed. 

S9.  In  another  case,  where  a  writ  of  error  was  Sheepsbante 
brought  from  the  Court  of  Common  Pleas  to  reverse  \'^^4iq 
a  common  recovery,  and  the  error  assigned  was,  the 
death  of  the  vouchee  before  judgment ;  the  defend- 
ants pleaded  in  nuUo  est  erratum^  which  confesses  the 
6rrer  assigned  to  be  true.  Lord  Mansfield  said  it  was 
pittiii,  that  judgment  could  not  be  given  against  a  man 
after  he  was  dead«    That  there  could  have  been  no 
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judgment  against  the  tenant  to  the  prcecipe  in  a  coiih* 
mon  recovery,  without  a  judgment  over  in  value 
against  the  vouchee;  they  were  all  entered  at  the 
same  time,  and  were  part  of  the  same  proceeding. 
The  recovery  was  unanimously  reversed ;  and  it  was 
said,  that  the  case  of  Wynne  and  Wynne  was  an  au* 
thority  in  point 
But  cannot  40.  If  a  writ  of  sumnumeas  be  returnable  on  a 
Suncky.  ^      Sunday,  and  the  vouchee  dies  on  that  day,  the  reco* 

very  is  void,  because  Sunday  being  a  dies  nonjuridicus^ 
judgment  could  not  possibly  have  been  given  till 
the  Monday  following ;  consequently  the  judgment 
must  have  been  given  ailer  the  death  of  the  vouchee. 
Swann  y.  41.  Thus,    where    a  writ  of  error  was  brought 

3Buirt.*i595.  ^°  ^®  Court  of  King's  Bench  from  the  Court  of 
1  Black.  Rep.  Common  Pleas,  to  reverse  a  common  recovery,  and 

the  error  assigned  by  consent  was,  '<  that  the  day  of 
the  return  of  the  writ  of  summons  was  on  Sunday,  the 
ISth  of  May  17^0,  on  which  said  iSth  of  May  Ed- 
ward Swann^  the  vouchee  in  the  coinmon  recovery, 
.died."  Two  questions  arose  on  this  case.  Ist.  Whe* 
ther  the  judgment  could  relate  to  the  essoin  day  of 
the  term,  or  to  any  day  prior -to  the  ISth  of  May,  the 
essoin  day  of  the  return.  2dly.  Whether,  by  law,  a 
valid  judgment  could  possibly  be  given  on  the  day  of 
the  return,  being  Sunday  ? 

Lord  Mansfield  delivered  the  resolution  of  the  Court, 
that  the  recovery  was  bad,  because  no  judgment  cpuld, 
in  this  case,  be  supposed  to  be  given  before  the  death 
of*  the  vouchee.  That  this  judgment  could  not  relate 
to  the  first  day  of  the  term,  because  it  could  not  be 
given  before  the  return  of  the  writ  of  summons,  which 
appears,  by  the  record,  to  be  in  the  term.  That  it 
could  relate  only  to  the  essoin  day  of  the  writ  of  sum* 
mon«f,  which  wa3  upon  Sunday ;  and  as  the  courts  do 
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*taot  sit  on  a  Sanday,  judgment  could  not  possibly  have 
«been  given  until  the  Monday,  when  the  vouchee  was 
dead. 
To  reverse  this  judgment,  a  writ  oferror  was  brought  6  Brown 

*  in  the  House  of  Lords,  and,  on  behalf  of  the  plaintiff  3^ '   ^ 
it  was  insisted,  that  Edward  Swann  the  younger,  being 

*  alive  on  the  day  he  was  called  to  appear,  and  having 
appeared  by  his  attorney,  on  the  return  day  of  the  writ 
of  summons  to  warranty,  to  which  day  the  judgment 
in  the  Common  Heas  must  necessarily  relate,  must  be 
alive  when  the  judgment  was  given  against  him,  and 
therefore  the  recovery  was  good.   ,  That  this  position 
follows  from  the  reasons  and  authorities  of  legal  rela- 
tions of  judgment,  viz.  that  the  term  be  considered  i» 
law  as  one  day.  Judgments  in  general  relate  to,  or,  in 
law,  are  supposed  to  be  given,  and  receive  a  constiiic- 
tion  as  if  they  had  been  given,  on  the  first  day  of  the 
term,  and  that  is  the  Qssoin  day.    But  in  particular 
cases,  where  the  term,  by  the  proceedings  in  it,  suffers 
a  division,  as  in  the  present  case  by  the  summons  to 
warranty,  the  judgment  relates  to  the  essoin  day  of  that 
return  ;  on  which  day,  it  was  admitted  by  the  record, 
that  Edward  Swann  the  younger  was  alive.     It  is, 
however,  objected,    1st.  That  the  essoin  day  was    - 
Sunday,  on  which  day  the  Court  never  sits,  and  so 
cannot  be  supposed  to  have  given  judgment  on  that 
day.     Sd.  That  the  Court  never  did  sit  on  a  Sunday, 
nor  could  it  sit  on  that  day,  because  forbid  by  several 
canons  which  were  adopted  by  the  common  law.  T6 
the  first  objection  it  was  answered,  that  courts  for^ 
merly  commenced  all  law-business  on  the  essoin  days, 
which  were  Sunda3rs  or  festivals,  and  so  might  pro^ 
nounce  judgment  on  those  days.    The  authorities  in 
the  books  are  many  and  uniform,  that  the  judgments 
given  in  term-time  all  bear  relation  to  that  day,  whe- 
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ther  a  festival  or  not ;  and  tlie  reasQB  is  the  same 
where  the  process  is  returnable  in  the  middle  of  tenOf 
before  the  relation  to  the  essoin  day  of  that  return* 
That  the  entiy^  in  the  present  case»  which  says^  at 
"which  day  comes  here  as  well  Ae  said  Thomas  in  his 
proper  person^  as  the  said  George  by  John  {jlasse  his 
attorney  ;  and  the  said  Edward  being  summoned^  Sgc. 
Uketvise  comes,  ^.  and  qfierwards  dq^arts  in  contempt 
qf  the  Courts  was  also  an  estoppel  to  say,  that  the 
judgment  was  not  given  on  that  day^  or  that  it 
was  given  on  any  day  before^  or  even  after  that 
day.      As  to    the  other   objection,   it   was   said, 
that  the  very  canons  prohibiting,   were  evidence 
of  the  fact  of  sitting  on  a  Sunday ;  and  it  was  further 
proved  by  the  returns  of  the  writ^  all  which  were 
formerly  on  festivals ;  and  in  the  year  1763»  nine  re- 
turns out  of  seventeen  were  on  a  Sunday,  as  appears 
by  the  almanack  of  that  year.  That  it  would  be  strange 
for  the  King,  by  his  writ,  to  order  the  parties  to  appear 
on  a  day  on  which  no  Court  was  or  could  be  held,  if 
tliey  were  not  to  sit  on  that  day.    Besidesp  the  many 
cases  of  testing  and  returns  of  writ,  adjourning  terms^ 
casting  or  warranting  essoins^  &c.>  all  which  were 
equally  objects  of  the  canon  law,  prove  the  fact  of 
courts  actually  jutting  on  Sundays.     As  to  the  cai»>ns, 
they  could  only  have  the  same  force  as  in  other  cases, 
when  adopted ;  viz.  to  subject  to  spiritual  censures, 
but  not  to  invalidate  the  act;  like  to  the  canons 
against  holding  fairs  on  a  Sunday,  wbid)  was  also 
prohibited  by  statute,  under  temporal  penalties ;  but 
the  contract  was  binding,  till  at  last,  by  another  star 
tute,  the  contract  was  made  invalid.    But  as  no  act 
extended  in  words  to  the  present  subject,  therefi»ne 
it  was  not  against  the  common  law  for  the  Court  to  sit 
and  pronounce  judgment  on  that  day;  or  by  con- 
struction oi:.  intendment  of  law,  the  judgment,  as 
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givte^  in  this  case^  ds  the  entsy  imported,  the  Court 
muiit  ifitend  that  it  waS'  given  on  ^at  day.  If  the 
ctaon  had  b^en  adopted;  u  e*  incorporated  into  oiir 
lam^  and  i£,  m  after  times,  l^e  Legislettnre  had 
thought  ffe  necessary  to  forbid  jixdgmehfs  having 
ralMiott  ta  tiie  Essoin  days^  they  would  then  have 
changed  t^e  retnnrh  of  the  writs  j  for  it  is  noW  lieces-^ 
sar^  to  talie  out  the  writs  retuitiable  on  the  general 
letnm  days^  and  the  greatest  partof  these  are  Sundltys ; 
and  as  they  must  be  considered  as  common'  days  of  re* 
tunit  a(nd  as  tiur  judgments  necessarily  relate  to  these 
days  and  no  other,  if  »Sundays  are  to  be  for  this  pui^ 
pose  taken  ae  dies  nan  juridiei,  then  most  of  the 
judgments  given  in  term  must  necessarily  be  bad,  as 
bearing  relataon  to  that  illegal'  day ;  and  thus  the  re* 
turn  days  would  r^nain  as'  so  nnmy  snares  for  error. 
But  it  may  be  pt^Kimed,  the  Leg^ktmre  did  not 
thi»  eonaider  it}'  amd^  thoi^ght  tiNe  returns  and  reki 
ti^os'  of  la^  itaighb  still  remdn,  though-  they  knew 
thati  the  oouftsi  in  decency,  only  sat' on' Mondays,  and 
thiitt  the  legal  relatiM  to  Sunday  of  the  judgment 
given  on  Monday,  could  be-  no  vidation  of  the  Sab- 
bath, attd;  WDidd  still'  preserve  private  rights;  For 
the  pnofanatkm  of  the  Sabbatii  was  the^only  obje<H>of 
the^Is^gisiatttre,  but  it  never  intended^  to  interfere 
wiih«piivatr  rights^ 

On  tfae^other  aide,  it  was  said,  that  a  common  re«- 
cdveiyy  though  now  become  a  usual 'mode  of  convey* 
anoe,  moat  necessarfly  be  attended  with  all- the  cere- 
nHNun  andsolenmities  of  an 'actual  suit  at  law ;  and  if 
thoae  are  wanting^  the  conveyance  by  recovery  is  as 
defective  as  «  will  devising  lands,  to  w9iich  there  are 
onty^twosab-ciibing  witnesses,  mt  ks  the  recoveiy 
piDBMB  the  forms  of  a  real  action,  it  is  of  absolute  ne- 
cejBiitgr  that  the  voudi<be,  against  whom  the  judgment  is 
obtained,  should  be  living  on  the  day  when  such  judg- 
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ment  is  given  by  the  Court,  for  otherwise  siich  judg« 
meat  is  erroneous.  That  though,  in  all  cases,  the 
judgmept  shall  rdate  as  far  back  as  can  be  permitted 
by  the  facts,  appearing  on  the  record,  yet  no  fictitious 
relation  shall  presume  what  is  in  itself  impossible.  In 
the  present  case,  the  writ  of  summons  being  returnable 
on  Sunday  the  13th  of  May,  the  judgment;  in  the  re- 
covery was  not,  nor  could  be  given  till  Monday  the 
14th  of  May ;  for  though  many  nominal  return  days 
of  writs  were  very  anciently  fixed  on  Sundays,  yet 
both  by  law  and  practice,  courts  of  justice  oumot  now 
sit  upon  a  Sunday,  but  the  business  appointed  for  that 
day  is,  and  al;ways  must  be,  dispatched  upon  the  Mon- 
day immediately  following.  As  therefore  the  vouchee 
died  upon  Sunday  the  13th,  the  day  preceding  the 
judgment,  the  judgment  was  given  against  a  person 
not  in  esse,  and^  consequently,  was  totally  erroneous. 
That  it  was  not  sufficient  to  say  the  vouchee  had  done 
every  act  necessary  to  be  done  by  him,  that  he  had 
executed  the  deed  to  make  a  tenant  to  the  prwdpe^ 
had  acknowledged  the  warrant  of  attorney,  and  had 
thereby  completed,  in  substance,  every  thing  lequip 
site  to  this  particular  mode  of  conveyance ;  fin*  no 
warrant  would  empower  an  attorney  to  ^pear  in  the 
name  of  another,  after  tke  death  of  his  princqul. 
The  vouchee,  it  was  acknowledged,  intended  to  p^- 
feet  this  conveyance,  but  died  before  he  could  ac* 
complish  it ;  and  whether  he  died  a  day  or  a  month 
too  early,  was  quite  immaterial.  Every  act  done  by 
Imn  might  have  been  done  in  the  month  of  September, 
previous  to  a  recovery  intended  to  be  suifered  hi 
Michaelmas  term ;  and  yet  it  would  not  be  contended, 
that  if  such  a  vouchee  had  died  in  October,  the  reco* 
very  could  have  been  perfected  in  the  subsequent 
term.    It  was  therefore  hoped,  that  the  judgment  of 
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the  Court  of  King's  Bench,  reversing  the  judgment  in 
th  erecoveiy,  would  be  afiSrmed. 

.  After  hearing  counsel  on  this  writ  of  error,  the 
Judges  were  directed  to  deliver  their  opinions  upon  the 
following  question,  viz.  '*  Whether  the  recovery  is 
good,  or  erroneous,  the  return  day  of  the  Writ  of 
summons  being  on  Sunday,  the  ISth  of  May,  on 
which  day  Edward  Swanh  the  younger  died?*' 
And  the  Lord  Chief  Baron  of  the  Court  of  Exche- 
quer,  having  conferred  with  the  rest  of  the  Judges  pre- 
sent, acquainted  the  House,  ^^  that  they  all  agreed  in 
their  opinion,  that  the  recovery  was  erroneous." 
Whereupon,  it  was  ordered  and  adjudged,  that  the 
judgment  of  the  Court  of  King's  Bench  should  be 
affirmed. 

42.  When  the  demandant  has  obtained  judgment  Of  Execu* 
in  a  common  recovery  against  the  tenant,  and  the  f  ^nst.  3tf  i  h 
tenant  against  the  vouchee,  the  Court  awards  a  writ 
of  habere  facias  scisinam^  in  the  same  manner  as  upon 
a  judgment  in  an  adversary  action,  to  the  sheriff  of 
tli^  county  in  which  the  lands  lie,  directing  him  to 
put  the  recoveror  in  possession  of  the  lands  which  he 
has  recovered ;  and  when  this  writ  is  retunied,  the 
recovery  is  complete  and  executed. 

4S.  The  writ  of  seisin  should  bear  teste  the  fourth  Wilson.  373. 
day  inclusive  after  the  return  of  the  writ  of  entry,  or 
last  writ  of  summons,  when  the  vouchee  comes  in  by 
summons :  and  there  should  be  fifteen  days  between 
the  teste  and  the  return  of  the  writ  of  seisin. 

44.  It  is  said  in  the  case  of  Goodright  v.  Rigby,  «nte,  c.  2. 
that  the  day  named  in  the  return  of  the  writ  of  seisin  2  h.  Biack. 
is  immaterial,  it  not  being  necessary  to  name  any  ^  ^* 
particular  day,  for  the  return  would  be  good  without 
it ;  all  that  was  necessary  was,  that  seisin  should  be 
delivered  after  the  judgment,  and  before  the  return 
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of  the  writ,  aiid  that  the  proceedii]^  aboidd  all  be  in 
the  same  term. 
W.Jones  10.      45.  A  judgment  in  a  common  recov^evy  hai  no 
nrib  rIsI  ^^^^^^  of  (operation,  nor  does  it  alter  the  nature  of 

the  estate,  until  it  appears  to  have  been  it^idarly 
executed  by  the  return  of  the  writ  of  seiain ;  and  as 
almost  all  common  recoveries  sore  now  suffiared  to 
uses,  the  recoverors  do  not  acquire  any  adsin^  and 
consequently  no  use  can .  arise  until  the  reew&ry  is 
executed ;  that  is,  until  the  writ  of  seisin  isretumed, 

5  Term  R.      f^^  jj.  j^  j^q^  never  in  fact  executed. 

179. 

Shelley's  ^*  ^^  ^  common  recoveiy  be  suffered  of  lands  let 

Case,  on  leases  for  years,  the  recovefon  have  not  the  re- 

'    ^        '  version  presently  by  the  judgment,  but  it  must  be 

executed. 
1  intt.  104  b.      47«  By  the  statute  7  Hen.  YIIL  c»  4^  all  recoverors 

in  commoa  recoveries  are  allowed  tke  same  resiedies 
against  lessees  for  li ves^  and  years,  by  distmss^  avowty, 
and  acti(HQt  of  debt,  far  rents  and  services  wliidi  be- 
come due  after  the  recovery^  to  witich  the  persons 
against  whom  the  recovery  was  had  wees  entitted. 
Umj  be  bad  48.  If  a  persoft  suffers  a  recoveiy  and  dies  before 
^^^    ^    the  writ  of  seisin  is  issued,,  the  recoveror  may  have 

execution  against  his  heir. 
1  Rep.  93.         49.  Thus*  in  Shelley's  case,  it  was  iknanimeusfy^  re- 
solved,, that  although  Edward  Shelley  dsed  oo  the  very 
day  on  ^rincb.  the  recoreiy  passed^  and-  eonsequentiy 
before  the  wnit  of  seiain  could  Iwre  been  iasncc^  yet 
that  execution  mi^  be  sued  against  his  heir  *. 
Muat  appear       SO.  The  awarding  of  a  writ  of  seisin,  its  execution, 
upon  ecor  .  ^^  return  by  the  sheriff,  must  appear  upon  reeovd : 


*  In  tbia  case  Lord  Coke  states  tbe  writ  of  seisin  to  bate  been 
awarded  immediately  after  tbe  judgment ;  and  tbe  record  prefixed 
seemv  to  warrant  sucb  statement. 
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and  if  the  execution  of  a  recovery  be  not  found  in  a 
bpeoial  verdict,  it  cannot  be  presumed  by  the  Court. 

51.  Thus  in  ejectment  the  jury  found  a  special  Witham  ?. 
verdict,   that  Henry  VII.   granted  the  manor  of  i  wiis.  Rep. 
Witherslack  to  Thomas  Earl  of  Derby,  to  hold  to  him  Jg^^pg,!^ 
and  the  heirs  male  of  his  body ;  that  Thomas  Earl  of  Ca.  327. 
Derby,  grandson  to  the  said  Thomas,  suffered  a  reco- 
very of  the  said  manor,  and  afterwards  entered  into 
the  said  manor,  and  was  seised  thereof;  but  no  writ 
of  execution  or  entry  of  the  recoverors  appeared  upon 
the  special  verdict  in  which  this  recovery  was  found : 
and  the  Court  of  King's  Bench  was  of  opinion,  that 
as  execution  was  not  found,  it  could  not  be  presumed, 
and  therefore  that  the  recovery  was  not  good.    A 
writ  of  error  was  brought  in  the  House  of  Lords : 
and  it  was  argued,  that  this  judgment  was  erroneous, 
and  that  a  writ  of  execution,  though  not  expressly 
found,  ought  to  have  been  presumed,  for  the  follow- 
ing reasons :  First,  from  thie  exemplification  of  the 
recovery  itself,  as  found ;  its  antiquity  of  above  230 
years ;  its  being  entered  upon  the  rolls ;  the  dignity 
and  quality  of  the  parties  to  it ;  and  a  firesh  entry  of 
Earl  Thomas,  expressly  found  to  have  been  made  after 
such  recovery.    Secondly,  from  the  impossibility  of 
any  other  proof  of  actual  execution,  as  it  was  well 
known,  that  amongst  the  rdls  of  the  recoveries  of  that 
and  the  preceding  reigns,  the  award  of  the  writ  of 
execution  is  not  entered  or  indorsed  upon  one  in 
twenty  of  them,  as  has  been  usual  of  late  years ;  and 
upon  search  in  the  proper  offices  where  the  writs  of 
execution  of  recoveries  suffered  in  those  early  times 
ought  to  be  filed,  not  one  of  such  ancient  writs  is  to 
be  met  with.    Thirdly,  because  had  any  objection 
been  made  at  the  time  of  the  trial  of  the  recovery  on 
this  account,  the  Court  would  and  ought  to  have  di- 
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rected  the  jury  to  find  the  execution  of  it  from  th^ 
exemplification  itself,  and  the  possession  of  the  de- 
fendant and  his  ancestors,  agreeable  t6  it.  And  if  so, 
it  is  difficult  to  give  a  reason  why  the  courts  of  law 
should  not  draw  the  same  legal  conclusions,  and  make 
the  like  legal  implication  from  facts  themselves,  which 
they  would  direct  a  jury  upon  their  oaths  to  do. 
'Fourthly,  from  the  fatal  consequences  which  mi^t 
attend  this  judgment :  for  if  this  doctrine  i^ould  be 
established,  that  the  Judges  ought  not  to  presume  exe- 
^  cution  at  this  distance  of  time,  it  might  shake  the 
titles  of  great  part  of  the  property  of  this  kingdom, 
which  probably  may  depend  on  the  validity  of  ancient 
recoveries,  suffered  before  the  statute  34  Hen.  VIIL; 
for  if  a  jmy  should  think  proper  to  insist  upon  evi- 
dence to  support  such  ancient  recoveries,  which,  for 
the  reasons  above,  appears  impossible  to  be  laid  ■  be- 
fore them,  as  no  attaint  or  other  remedy  against  them 
would  lie  in  such  case,  all  property  might  be  subjected 
to  an  arbitrary  and  perhaps  corrupt  determinatidn  of 
a  jury,  without  any  redress  whatever.  On  the  other 
side  it  was  contended,  that  the  judgment  of  the 
King's  Bench  should  be  affirmed,  |)ecause  it  did  not 
appear  that  any  writ  of  seisin  was  ever  awarded  upon 
the  common  recovery  suffered  by  Earl  Thomas,  or 
that  the  same  was  ever  carried  into  execution  by  writ 
of  seisin,  or  otherwise  ;  for,  until  a  writ  of  seisin  is 
awarded,  executed,  and  returned,  (all  which  must 
appear  upon  record,  and  cannot  be  presumed)  it  is 
not  a  perfect  ^  recovery,  and  operates  nbthing ;  and 
no  new  estate  is  gained  to  the  recoveror,  nor  any  use 
raised  thereby,  nor  is  the  former  estate  altered  or 
changed.  ^  And  it  was:  so  determined  upon  a  questidn 
on  this  very  recovery, '  so  long  ago  as  in  the  reign  of 
Sirw.  Jones  King  James  I.    And,  as  in  the  present  case,  no^new 
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estate  was  gained  to  the  recoverar,  no  new  use  raised, 
nor  the  old  estate  changed  or  altered  by  this  recovery, 
Eari  Thomas  still  continued  tenant  in  tail.  After 
hearing  counsel  in  this  cause,  the  following  quejstions 
were  proposed  by  the  House  to  the  Judges : 

First,  Whether  sufficient  matter  was^  found  in  the 
special  verdict,  whereupon  the  common  recovery  of 
5  Hen.  VIII.  can  be  adjudged  or  taken  to  be  a  com- 
plete valid  recovery  ?  •  And  secondly,  if  not,  whether, 
by  law,  a  venire Jmnas  de  novo  ought  to  be  awarded.in 

this  case  ?    The  Lord  Chief  Justice  of  the  Common 

« 

Reas  delivered  the  unanimous  opinion  of  the  Judges, 
that  there  was  not  sufficient  matter  found  in  the  said 
special  verdict,  and  that  a  venire  facias  de  now)  ought 
to  be  awarded.  Whereupon  the  judgment  of  the 
King's  Bench  was  affirmed  *• 

^2.  By  the  statute  23  Eliz.  c.  3.  C  1.  it  is  enacted,  AU  the  Pro- 

J*  • 

thateveiy  original  writ  ofentry  in  thej905^  or  other  writ,  aeoovmw 
whereupon  any  common  recovery  shall  be  sufiered,  m&y  be  en- 
the  writs  of  simnumeas  ad  warranHzandum,  the  re-  '^""^^ 
turns  of  the  said  originals  and  writs  of  swnmorteas  ad 
warratUizandumf  and  every  warrant  of  attorney,  as 
well  of  every  demandant  and  tenant,  as  vouchee, 
extant  and  in  being,  may,  upon  the  request  or  elec- 
tion of  any  person,  be  enrolled  in  rolls  of  parchment ; 
and  that  the  enrolment  of  the  same,  or. of  any  part  ' 
thereof,  shall  be  of  as  good  force  and  validity  in  law, 
to  all  intents  and  purposes,  for  so  much  of  any  of 


*  In  a  modem  coe  )x>rd  Kenjon  says  of  this  determination  :•» 
Lord  Derby's  ddte  has  always  been  considered  as  a  strange  case ; 
and  the  Judges  of  succeeding  times  have  been  astonbhed  that  no  ap- 
plication was  made  to  the  Court  of  Common  Pleas  to  rectify  the  de« 
feet  in,  that  recovery,  accordijog  to  the  usual  practice  of  the  Court." 
5  Term  Rep.  179. 


«< 
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them  so  enrolled,  as  the  same  being  extant  and  re- 
maining were  or  ought  by  law  to  be. 
After 20  years  53.  The  proper  evidence  of  a  recovery  is  the  ex- 
make  a  Te-  emplification  of  it ;  but  there  are  many  exemplifica- 
tions of  recoveries  suffered  between  the  commence- 
ment of  the  reign  of  Queen  Anne  and  that  of  King 
George  II.,  whereof  no  entries  upon  the  rolls  in  the 
Treasury  of  the  Court  of  Common  Pleas,  nor  any  writ 
of  entiy,  summons,  or  seisin,  can  be  found.  Mr.  Pigot 
having,  in  the  course  of  his  practice,  discovered  re- 
peated instances  of  this  neglect,  procured  the  fcHow- 
ing  statute  to  be  passed,  in  order  to  prevent  the 
inconveniences  which  might  arise,  in  making  out  titles 
to  lands,  from  omissions  of  this  kind. 

54.  14  Geo.  II.  c.  20.  S  4.  «  Whereas  by  the  de- 
fault  or  neglect  of  persons  employed  in  su&ring 
common  recoveries,  it  has  happened,  and  may  hap- 
pen, that  such  recoveries  are  not  entered  on  record, 
whereby  purchasers  for  a  valuaUe  consideration  may 
be  defeated  oi  their  just  rights :  for  remedy  thereof, 
be  it  further  enacted  by  the  authority  aforesaid,  that 
where  any  person  or  persons  hath  or  have  purchased, 
or  shall  purchase,  for  a  valuable  consideratioii,  any 
estate  or  estates,  in  lands,  tenements,  orhei^ta- 
ments,  v^ereof  a  recovery  or  recoveries  is,  £u*e,  or 
were  pecessary  to  be  suffered  in  order  to  complete 
the  title,  such  person  and  persons,  and  all  clainung 
under  him,  her,  or  them,  having  been  in  possession 
of  the  purchased  estate  or  estates  fi*om  the  time  of 
such  purchase,  shall  and  may,  after  the  end  of 
twenty  years  from^  the  time  of  such  purchase,  pro- 
duce in  evidence  the  deed  or  deeds  making  a  tenant 
to  the  writ  or  writs  of  entry,  or  other  writs  for 
suffbring  a  common  recovery  or  common  recoveries, 
and  declaring  the  uses  of  a  recovery  or  recoveries^ 
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and  the  deed  or  deeds  so  produced  (the  execution 
thereof  being  duly  proved)  shall,  in  all  courts  of 
law  and  equity,  be  deemed  and  taken  as  a  good  and 
suflBcient  evidence  for  such  purchaser  and  purchasers, 
and  those  claiming  under  him,  her,  or  them,  that^ 
such  recovery  or  recoveries  was  or  were  duly  suffered 
and  perfected,  according  to  the  purport  of  such  deed 
or  deeds,  in  case  no  record  can  be  found  of'  such  re- 
covery or  recoveries,  or  the  same  shall  appear  not  to 
be  regularly  entered  on  record:  Provided  always, 
that  the  person  or  persons  making  such  deed  or  deeds 
as  aforesaid,  and  declaring  the  uses  of  a  common 
recovery  of  recoveries,  had  a  sufficient  estate  and 
power  to  make  a  tenant  to  such  writ  or  writs  as  afore* 
said,  and  to  suffw  such  common  recovery  or  re- 
coveries/' 
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RECOVERY. 


CHAP.  IV. 

In  what  CourtSf  and  qf  what  Things^  a  Recofoery  may 

he  suff^d. 


1 .  Court  of  Common  Pleas, 

2,  Of  the  Counties  of  Lancaster 

and  Durham, 


3.  Of  the  County  of  Chester  and     10.  Adoowsons. 


City. 

5.  Of  Great  Sessions  in  Wales. 

6.  Of  Hustings  in  London. 

7.  Copyhold  Couirts. 


8.  Of  what  Things  a  Recooery 

may  he  suffered. 

9.  RenU.  * 


13.  Tithes. 

14.  But  not  of  a  Fishery,  Sfc. 

15.  Jiy  what  Descriptions. 


Court  of 
Common 
Pleas. 


Of  the  Coun- 
ties of  Lao- 
caster  and  ' 
Durham. 


Of  the 
County  of 
Chester  and 
City, 


Section  1. 

A  COMMON  recovery  can  in  general  only  be 
sufiered  in  the  Court  of  Common  Pleas  at 
Westminster,  because  a  r^al  action  cannot  be  com- 
menced in  any  other  court 

2.  Common  recoveries  may,  however,  be  suijfered 
of  lands  l3ning  in  the  counties  palatine  of  Lancaster 
and  Durham,  in  the  respective  courts  of  those  coun- 
ties, and  not  in  the  Court  of  Common  Pleas  at 
Westminster,  because  the  King's  ordinary  writs  do 
not  run  in  those  counties. 

3.  The  county  of  Chester  having  been  palatine 
ever  since  the  Conquest,  has  always  had  courts  of 
its  own  for  the  cognizance  of  pleas  in  all  real  actions, 
and  common  recoveries  have  been  sufiered  in  those 
courts. 


[■ 


J 
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By  the  Stat  if4  &  35  Hen.VlII.  c.26.  §6.  the 
Chief  Justice  of  Chester  is  authorized  to  hold  sessions 
twice  in  a  year,  in  the  shires  of  Denbigh,  Flint,  and 
Montgomeiy  j  and  by  $  40.  of  the  same  statute  it  is 
enacted,  that  every  person  suing  a  writ  of  entry  in 
the  post  for  any  recovery,  shall  pay  such  fines  for  the 
same  as  is  used  in  the  King's  Chuicery. 

4.  By  the  statute  43  Eliz.  c.  15.  §  4.  it  is  recited, 
that  the  mayor  of  the  city  of  Chester  had  been  time 
out  of  mind  accustomed,  in  all  common  recoveries 
suffered  before  him,  to  award  writs  of  dedtmus  po^s- 
tatem,  and  to  receive  warrants  of  attorney  from  the 
tenants  or  vouchees  in  such  recoveries. 

3.  By  the  statute  34  and  35  Hen.VIH.  c.  36.  §  40.  Of  Gmt     ■ 
it  is  enacted,  that  common  recoveries  may  be  suffered  ^^^"* '" 
at  the  courts  of  great  sessions  in  Wales,  in  like  man- 
ner and  form  as  in  the  Court  of  Common  Pleas  in 
England. 

G.  By  the  custom  of  London  common  recoveries  of  Hiiniog* 
may  be  suffered,  upon  writs  of  right,  of  lands  lying  !,"u'*'"*l'^7''V 
within  the  precincts  of  the'city  of  London,  in  the  Bohun'sPrir, 
court  of  hustings.  ; 

7.  By  the  custom  of  several  manors  in  which  there  Copyhold 
are  copyholds,  a  recovery  may  be  suffered  in  the  *'°"'^" 
copyhold  or  customaxy  court  of  such  manor,  of  the 
copyholds  held  thereof;  of  which  an  account  will  be  Tit.  37.  c.  2. 
given  in  the  next  title. 

8.  A  common  recovery  may  be  suffered  of  every  of  what 
kind  of  real  property,  whereofa  writ  of  covenant  may  Jo'l'm  mnv*" 
be  brought,  for  the  purpose  of  levying  a  fine  ;  as  of  *■"  —'"'*"«*- 
an  honour,  barony,  manor,  castle,  messuage,  land, 
meadow,  pasture,  underwood,  heath,  moor,  &c.;  and 

in  general  a  common  recovery  may  be  suffered  of  any 
thing  whereof  a  writ  of  entry  sur  disseisin,  or  any 
other  writ  of  entry,  wilt  lie. 
VOL.V.  Ee 
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Cro.C^r.  no. 


Rents. 

Pigot,  97. 

Vide  infr%, 
c.  10. 

Turner  v. 

Turner, 

lBro.R.d]6. 

Advowsons. 
ante,  c.  2. 

Recov.  97* 


Bayley  v. 

Un.  of  Ox- 

ford, 

2  Wilfl.  K. 

416. 
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9*  A  common  recovery  may  be  suQered  of  an  un- 
divided part,  as  well  as  of  the  whole.  And  where  a 
person  wiio  was  seised  of  a  &ird  part  of  a  manor, 
sufered  a  recovery  of  a  moiety  of  the  manor,  it  was 
held  good  for  a  third  part 

10.  A  common  recovery  may  be  suffered  of  a  rent* 
charge  issuing  out  of  lands.  And  therefiii^e  if  <ime 
grants  a  rent  to  A.  in  tail,  remainder  to  B.>  a  com- 
mon recovery  may  be  suffered  of  it*  &it  of  an  u» 
nuity  cbaiiged  ou  personal  estatct,  a  eommeo  recovery 
cannot  be  sirred* 

11.  It  was  determined  in  D^rm^s  case,  tbata 
common  recovery  might  be  suflfered  of  an  advowsan 
in  gross,  upon  a  writ  of  entry.  Mr.  Figot  sayi,  this 
must  be  understood  of  an  advowson  appendant  to  a 
manor ;  but  could  not  be  of  an  advowson  in  gross, 
tunce  the  parson  has  the  freehokl;  and  that  themfore 
it  ought  not  to  be  by  writ  of  entry  en  k  po^  but  by 
writ  of  right  of  advowson.  • 

IS.  A  common  recovery  may  however  Ims  aiifieral 
of  an  advowson  in  gross,  and  a  small  quantity  of  land, 
on  a  writ  of  entry  sur  disseisin. 

13.  Thus  where  the  validity  of  a  commMi  recovery, 
which  had  been  suffered  of  an  advowson  ia  gross  and 
one  acre  of  land,  upon  a  writ  of  entry  sur  diwiwip 
was  questioned,  as  to  the  advowson.  Upon  s^urcfaing 
for  precedents,  sixteen  were  found  where  recoveries 
of  advowsons  in  gross  and  a  little  land  had  been  auf- 
fered,  upon  writs  of  entry  sur  disseisin  ;  and  no  caae 
found  where  siich  a  recovery  'was  ever  held  bad. 

The  Court  ttfiised  to  htar  loiy  argument  against 
the  recovery ;  but  said,  that  if  this  were  res  tntegra^ 
perhaps  it  might  not  be  right ;  yetquod  Jieri  mm  de^ 
bmtfiijctim  "valeL  And  gave  judgment  that  the  reco- 
very was  good. 
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14.  In  consequence  of  the  statute  32  Hen.  VIII.  ^^}^ll*  &«• 

J      1  .  .    .        1  t        ^  1  Tit.35.c.C 

c.  7.  which  has  been  already  stated,  a  common  rcco-  §8. 
very  may  now  be  suffered  of  every  kind  of  ecclesias- 
tical or  spiritual  profits,  which  are  in  the  hands  of  Dormer's 
lay  persons;  as  of  tithes,  oblations,  portions,  pen-  C.2/J8.  ' 
sioDs,  &c. 

15.  It  is  said  by  Kgot  that  a  common  recovery  But  not  of  a 
cannot  be  suijered  of  a  fishery,  common  of  pasture,  p-got'^^gg^^' 
estovers,  services  to  be  done;   nor  of  a  quarry,  a  WestSvmb. 

.  776^3 

mine,  or  a  market ;  because  these  things  are  not  in  Xouch  41. 
demesne,  bpt  in  profit  only. 

16.  With  respect  to  the  descriptions  which  are  By  what 
necessafy  to  be  used  of  those  things  whereof,  a  com-  •*^^scnptions. 
mon  recovery  is  suffered,  they  should  be  the  same  as 

in  a  praecipe  quod  reddaU  in  an  adversary  suit.  But 
as  recoveries  have  been  long  considered  as  common 
assurances,  and  conveyances  by  consent,  great  indul- 
gence has  been  shown  to  them  by  the  Judges. 

17.  Thus  where  a  person  who  was  seised  of  a  ma-  Jhinne  v. 
nor  and  of  two  closes  reputed  part  of  the  manor,  1  Vent.'r>i. 
suffered  a  common  recovery  of  the  manor  with  the  ^  ^^^-  ''^7- 
appurtenances ;  and  whether  the  recover}^  was  a  bar 

as  to  the  two  closes  was  the  question.  It  was  resolved 

by  all  the  Court  that  the  lands  reputed  parcel  of  the 

manor  should  pass ;  because  it  appeared  by  the  deed 

of  uses  to  have  been  the  intent  of  the  parties  that  they 

should  pass  ;  and  because  the  constant  practice  and 

received  opinion,  since  Sir  Moyle  Finch's  case,  had  Tit.35.c.  IC. 

been,  that  lands  reputed  parcel  should  pass.  §  ^^' 

18.  A  person  being  seised  in  tail,  among  other  Baker  v. 
lands,  of  two  marshes,  called  Knightsswick  and  Soutli-  h^^'^^jqIj 
wick,  lying  in  an  island  called  Camby,  in  the  parish 

of  Northfleet,  suffered  a  recovery,  in  which  South 
Benfleet  and  inany  other  parishes  were  named,  and 
alao  Caoiby,  but  the  parish  of  North  Benfleet  was 

Ee2 
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omitted.  And  the  question  was,  whether  the  lands 
in  North  Benfleet  passed  or  not.  The  Court  agreed, 
that  the  town  and  parish  being  omitted,  though  Cmnby 
was  a  Ueu  connUf  yet  being  in  a  town,  the  recovery  did 
not  extend  to  it.  That  a  recovery  in  a  town,  parish, 
or  hamlet,  is  good ;  and  perhaps  in  a  place  known 
out  of  a  town,  parish,  or  hamlet ;  but  to  admit  a  re- 
<covery  of  lands  in  a  place  known  in  a  town,  would 
-be  absurd,  for  there  is  no  town  in  which  there  are 
not  twenty  places  known. 

2  Mtwi.  45.         This  case  was  denied  to  be  law  by  Lord  Chief  Jus- 

i;ice  North,  who  said  that  it  had  been  long  disputed 
whether  a  fine  of  lands  in  lieu  connu  was  good,  but 
that  in  the  time  of  King  James  T.  the  law  was  settled 
nn  that  point  that  it  was  good ;  and  for  the  same  reason 
a  recovery  would  be  good,*  for  they  were  both  amicable 
suits,  and  common  assurances,  and  as  they  grew  more 
in  practice,  the  Judges  have  extended  them  farther. 

Lev£r  V.  |q^  gjj.  gamuel  Jones  being  tenant  in  tail  of  lands 

Hosier,  ^  - 

2  Mod.  47.     in  Shrewsbury  and  Cottony  which  were  within  the 

Name^'of^*^^    liberties  of  Shrewsbury,  suffered  a  common  recovery 

Jones  V. Wait,  of  all  his  lands  lying  within  the  liberties  of  Shrews- 

^  '      '  -bury ;  and  the  question  was,  whether  the  lands  in 

Cotton,  which  was  a  distinct  vill,  though  within  the 

liberties,  should  pass.     It  was  adjudged,  that  as  the 

jury  had  found  Cotton  to  be  a  vill  within  the  liberties 

of  Shrewsbury,  the  lands  in  Cotton  should  pass  by 

the  recovery. 

Addison  V.  20.  In  ejectment  a  special  verdict  was  found,  th^t 

?M^d'  2^0     ^"^^^  ^^  *  parish  <rf  Rippon,  and  a  vill  of  Rippon, 

2  V^Dt.3l.     but  the  latter  was  not  co-extensive  with  the  former  : 

that  a  person  who  was  tenant  in  tail  of  la/ids  in  the 
parish,  but  out  of  the  vill,  bargained  and  sold  all  his 
lands  lying  in  the  parish  of  Rippon,  with  a  covenant 
to  levy  a  fine  and  suffers  recovery  to  tlie.use^  of  th$ 
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deed :  tiiat  a  common  recovery  was  accordingly  suf- 
fered of  one  hundred  acres  of  land  lying  in  Rippon  r 
that  the  tenant  in  tail  had  no  lands  in  the  vill  of  Rip- 
pon, and  that  the  intention  of  the  parties  was,  that 
all  the  lands  in  the  parish  of  Rippon  should  pass.  It 
was  argued,  that  the  common  law  knows  no  such 
division  of  the  kingdom  as  parishes,  but  only  the 
division  of  vills ;  and  therefore  where  a  place  is  named 
in  a  record,  and  no  more  said,  it  is  always  intended 
a  vill ;  consequently,  that  the  recovery,  if  it  passed 
any  lands  at  all,  could  only  pass  those  in  the  vill. 
But  the  Court  were  of  opinion,  that  the  recovery 
should  extend  to  the  lands  in  the  parish  of  Rippon  : 
1st.  Because  otherwise  the  recovery  would  be  void,  it 
being  found  that  the  tenant  in  tail  had  no  lands  in  the 
vill  of  Rippon.  2dly,  Because  it  plainly  appeared  to 
be  the  intention  of  the  parties  that  this  should  be  in- 
tended the  parish  of  Rippon,  not  because  the  jury 
had  found  it,  (for  the  Judges  said  they  would  pay  no 
attention  to  that),  but  because  it  appeared  by  the 
bargain  and  sale  to  be  the  intention  of  the  parties* 
that  the  recovery  should  extend  to  all  the  lands  in  the 
parish  of  Rippon,  and  not  be  confined  to  the  lands  in 
the  vill  of  Rippon ;  for  the  bargain  and  sale  and 
tecoveiy  were  to  be  considered  as  one  assurance^ 
And  although  a  place  spoken  of  simply  is  in  law  in- 
tended a  viU,  and  stabUur  presumptio  donee  probetur 
in  contrariumj  yet  here  was  sufficient  proof  of  the 
intention  of  the  parties. 

21.  In  a  writ  of  error  from  a  judgment  on  sdre  Rfassey  v. 
facias  in  the  Court  of  King's  Bench  in  Ireland,  brought  ^^^^* 

r  •        •     xu     i-.      -f    r,Cowpcr,34C. 

to  reverse  four  common  recovenes  m  the  Court  of 
Common  Pleas  there,  two  of  lands  in  the  county  of 
Limerick,  and  two  of  lands  in  the  city  of  Limerick, 
Mr.  BuUer  for  the  plaintiff  in  error  objected,  that 

E^3 
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the  several  descriptions  in  aU  the  fisuif  recoveries 
were  bod.  There  were  fourteea»  parcels  in  each  re- 
covery ;  and  the  principal  objections  to  then^  were, 
1st.  As  to  the  premises  in  the  county,  because  some 
were  demanded  thus,  '^  all  those  the  castle,  town, 
and  lands  of,  &c.  containing  by  estimation  sa  many 
acres,''  without  setting  oUt  the  quality  of  the  lands ; 
that  a  recovery  could  not  be  suffered  of  a  town,  and 
liiat  so  many  acres  by  estimation  was  uncertain. 
3d.  That  others  were  described  thus^  ^'  all  that  pari 
of  the  town  and  lands,  &c.  now  or  late  in  the  tenure 
of  A.  B.''  which  was  vague  and  uncertaki.  3d.  That 
two  parcels  were  described  as  *^  contahung  a  plough* 
land,"  which  was  also  vague  and  uncertain.  In  respect 

of  the  premises  in  the  city,  he  objected,  that  they  were 

> 

all  demanded  by  the  description  of  *'  messuage  or 
tenement,"  which  was  uncertain,  and  also  as  being 
said  to  be  *'  now  or  late  in  the  tenure,  &c."  He  inaiste<l 
that  a  recovery  has  no  e£fect  until  execution,  there^ 
fore  the  description  of  the  premises  should  be  so 
certain  tliat  the  sheriff  may  know  how  to  execute  it, 
and  if  bad  in  ejectment,  ajbrtmi  in  a  praxipe^  Mn 
AUeyne  for  the  defendant  in  error,  said,  h&  sfaoold 
consider,  1st,  What  degree  of  preciffiou  was  required 
by  the  register  to  the  description  of  lands  demanded* 
in  a  prtEcipe  quod  reddaL  2dly,  What  indulgence  waa 
to  be  given  to  a  common  recovery,  as  a  cmiveyanoe 
and  common  assuntoce.  ddly,  Whether  from  tiie  loca- 
lity of  these  particular  lands  the  descriptions*  were 
not  sufficient.  1st,  It  was  a  genersd  rule,  that  the 
form  of  the  register  must  be  followed ;  but  there 
were  cases  that  admitted  of  a  deviation  from  it.  The 
general  principle  upon  which  all  forms  were  founded 
and  upheld,  was,  that  the  defendant  might  know  what 
be  was  to  defend ;  and  therefore  whenever  the  term. 
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usedy  either  in  respect  of  the  quantity  or  theqiutlity^  i  RoI.  Rep. 
WW  sufficiently  certain  and  notorious  to  answer  that  ^^^* 
purpose;,  it  would  be  good,  though  not  particularly 
named  in  the  register.    Sdly,  Great  &vour  was  to  be 
shown  to  common  recoveries,  because  they  were  now 
a  species  of  conveyance  and  common  assurance  of 
land.    They  were  not  like  the  cades  cited,,  most  ^ 
which  were  cases  in  ejectment,  which  are  advemiy 
s«its»  and  where  the  objections  arose  in  consequence 
of  some  essential  defect,  which  was  fatal.  But  a  com* 
mon  recovery  was  in  the  nature  of  an  amicable  suit», 
which  admitted  of  a  greater  latitude ;  and  any  descrip^ 
tion  that  would  be  good  in  a  deed,  would  be  good*m  i>  Rep.  .40. 
a  common  recovery.   Sdly^  With  regard  to  the  local    ^P  *  ** 
situation  of  lands  in  Ireland^  it  had  always  been  under^. 
stood  that  the  Judges  of  Ireland  knew  the  description 
of  lands  in  that  country  better  than,  the  Judges  here^ 
and  therefore  credit  ought  to  be  given  to  their  know.- 
ledge.    It  was  expressly  held  in  2  Roll.  Rep.  166^ 
1  Stra.  71.  and  1  Burr.  623 ;  which  last  case  in  prin<^ 
cq>le  answered  all  the  objections  that  had  been  made«. 
^sother  argument  arose  upon  the  statutes  of  jeo£uls, 
whiefa  was,  that,  being  after  verdict,  they  were  now 
tod  Iate«    As  to  the  objections  made  to  the  particular 
descriptions  of  these  lands— 1st,  The  word  "  town  '^ 
in  Ireland  did  not  mean,  as  it  does  here,  houses  tnfaa*- 
bfted^  but  was  merely  a  technical  description  of  a 
particular  district,  and  is  not(»ious  there.  2dly, With 
respect  to  the  uncertainty  of  ^so  many  acres  by 
ertimation,''  it  was  siifficient  if  the  general  boundary 
was  known ;  it  was  not  necessary  that  the  precise 
measure  should  be   accurately  and  exactly   ascer* 
taincdi  and  as  to  the  term  '^and/'  in  ksgal  accepta- 
ttoil  it  always  meant  arable.   Sdly,  The  term  *'  mes- 
jiuage  or  tenenvdnt ''  does  not  stand  akme,   but  is 
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accompanied  with  other  words  descriptive  of  its 
situation,  which  render  it  sufficiently  certain  for  the 
sheriff  to  deliver  possession;  besides,  it  was  the  same 
description  that  was  used  in  the  deed  of  settlement 
by  which  the  estate  was  entailed  ;  therefore,  even  if 
the  descriptions  were  more  doubtful,  tlie  Court 
2  Mvi.  2."o.  would  make  such  a  construction  as  would  support 
them. 

Lord  Mansfield. — The  consequences  of  those  ob- 
jections are  so  great  i  they  are  so  void  of  the  least 
glimmering  of  reason  and  common  sense ;   and  it 
would  be  attended  with  such  vast  inconveniences  to 
the  public  in  many  cases,  without  a  possibility  of 
doing  good  in  any,  if  in  common  recoveries,  which 
are  a  species  of  conveyance  and  common  assurance, 
such  nice  exceptions  were  to  prevail ;  that  the  strictest 
proof  of  their  being  founded  in  law  is  necessary  to 
induce  the  Court  to  overturn  a  recovery  on  such 
grounds.    By  the  settled  law  of  the  land,  men  by 
deeds  may  fetter  their  estates  -,  but  tenant  in  tail  when 
of  age  may  unfetter  them,  observing  a  certain  ftHTD. 
Jn  this  case  there  can  be  no  doubt  of  the  meaning  of 
the  tenant  in  tail,  or  his  power,  to  unfetter  the  estate. 
The  only  question  is,  whether  he  hasdone  it  agreeable 
to  the  proper  form ;  that  is,  whether  he  has  described 
the  premises  with  sufficient  certainty.    Now  the  de- 
scription which  he  has  used,  is  the  identical  descrip- 
tion in  the  deed  which  created  the  fettering ;  and  th(i 
objection  which  is  made,  is  not  so  much  that  that 
description  is  uncertain ;  as  that  six  or  seven  hundred 
•ars  ago,  in  an  adverse  action,  there  was  a  doubt 
hether  such  an  objection  would  not  have  Iain ;  and 
lerefore  the  defendant  would  make  the  same  dtqec- 
on  and  raise  the  same  doubt  now.    But  a  common 
■covery  is  not  an  adverse  action.  It  is  said  that  "all 
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that  messuage  or  tenement  with  the  appurtenances, 
situate  in  the  lane  between  the  two  abbey-gates,  now 
or  late  in  occupation  of  J.  C.  his  under-tenants  or 
assigns,  in  the  county  of  the  city  of  Limerick/'  is  too 
vague  and  uncertain.  But  one  must  look  with  a  mu 
croscopic  eye  tp  discover,  that  a  messuage  or  tene- 
ment, &c.  is  so  uncertain  a  description,  as  that  the 
sherifi^  or  any  other  person,  could  not  know  how  to 
find  the  premises  by  it ;  and  the  objection  can  onlyr 
be  made  by  a  person  who  pores  over  the  syllables  of 
the  words. 

The  objections  are  of  two  sorts,  and  I  have  no 
doubt  as  to  either.  1st,  That  the  premises  in  the 
county  are  demanded  thus :  '*  all  those  the  castle^ 
tofwn^  BndlandSy  containing  by  estimation,  &c.;"  which 
it  is  argued  is  uncertain  both  in  respect  of  quality  and 
quantity.  As  to  that,  it  is  admitted  that  **  castle  "  is 
a  good  description  in  England.  '*  Towfiy^  was  deter- 
mined to  be  a  good  description  in  Cottingham  v.  King, 
1  Burr.  623. ;  and  *'  land^^  means  arable  land.  The. 
next  objection  is,  that  the  premises  in  the  city  are 
described  thus :  **  all  that  messuage  or  tenement, 
with  a  garden  or  meadow  thereto  belonging,  situate^ 
&c.  and  now  or  late  in  the  occupation  of,  &c.''  which  ^ 
it  has  been  contended  would  be  a  bad  description  in 
ejectment  There  are  many  cases  in  ejectment  which 
have  gone  very  far  indeed  ;  and  therefore  the  doc- 
trine of  those  cases  ought  not  be  extended.  As  to 
the  authority  in  3  Wils.  23,  whjch  would  have  great 
weight  on  account  of  its  being  so  recent,  the  Judges 
in  that  case  decided  against  their  own  private  opinion 
and  inclination,  because  they  held  themselves  bound 
by  authority.  But  there  the  words  were  only  mes^ 
suage  or  tenement,  without  any  other  description., 
ilere  there  are  oth^r  Words,  m  with  the  appurtenancest^ 


426  Title  XXX  VI. ,  MecMery.  CK  br.  %  81. 

and  a  gardeOj  &€• ;''  which  show  that  *<  meisui^  or 

tenement "  are  two  words  for  the  saine  things  aad 

that  both  mean  a  dwelling-hoaae.  But  this  is  not  any 

fundamental  ground  of  determinatioD  in  the  present 

case*     What  I  ground  my  opinion  upon*  is,  the  prin^ 

ciples  laid  down  in  Dormer's  case,  5  Co.  40  &  re* 

ported  also  in  PQphaifi>  29  ^  and  the  distinction  the 

Court  there  take,  between  adverse  actions  and  cc»^ 

mon  recoveries ;  which  at  that  time  were  become  a 

6ommto  assurance  and  conveyance  of  lands^   &g« 

.    and  which  the  Court  say,  ^'  being  also  made  by  assent 

between  the  parties,  shall  and  always  have  had  a 

diflerent  exposition  from  what  is  given  to  a  recovery 

by  pretence  of  title,  <k  to  the  proceeding  in  any  other 

real  action,  to  which  they  are  not  to  be  compared  ; 

therefore  a  common  recovery  maf  be  suffered  of  an 

advowson,  common  in  gross,  Warren,  and  the  Hke  $ 

and  the  intent  of  the  parties  shall  be  cbserved/'  Now 

the  objection  in  this  case  is  an  (Ejection  to  the  very 

same  description  as  is  used  by  the  ancestor  in  iht 

deed  which  created  the  entail.    The  sole  object  of 

the  recovery  is  to  unfetter  the  premises  so  entailed  y 

and  therefore  I  will  not  depart  from  this  anosently 

established  principle  to  do  such  cruel  injustice,  botA 

against  the  intention  of  the  parties,  and  against  pdblie 

convenience.    Not  one  precedent   fa^  been  cited 

where  such  an  objection  has  been  hdd  good  in  ^m^ 

case  of  a  common  recovery.    But  a  case  of  a  fine  haa 

been  cited  where  it  wad  allowed ;  and  from  thence  it 

has  been  argued  by  analogy,  that  it  is  bad  in  a  cotnmon 

.  recovery ;  but  that  argument  does  not  hold.     Hia 

ante,  §  20.     Lordship  then  cited  the  case  of  Addison  v.  Otway, 

and  said,  this  decision  is  an  instance  cf  iibenlity  tiiat 
would  not  have  been  ^opted  or  followed  in  an  ad- 
verse precipe.    So  in  many  other  instances ;  as  an 
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advowson,  for  which  no  adverse  action  will  lie,  but  a 
common  recovery  will :  therefore,  as  the  distinction 
between  amicable  and  adverse  suits  e:!tists — as  the 
inconveniences  of  avoiding  the  recovery  would  be 
great — as  no  precedent  in  point  is  produced,  and 
there  is  no  possibility  of  doubt  about  the  intent  of 
the  parties — I  am  clearly  of  opinion,  that  the  judg- 
ment of  the  Court  of  King's  Bench  in  Ireland  ought 
to  be  affirmed.  The  other  Judges  concurred  and 
the  iudgment  was  affirmed. 
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24.  Who  may  take  by  Recovery. 


Aliens, 
ante,  c.  2. 
$  12. 

Married 
Women. 
4  Vin.Ab.  66. 


Section  1. 

A  COMMON  recovery  having  from  its  origin 
-^^  been  considered  as  a  common  assurance  or 
conveyance,  by  which  lands  were  transferred  from 
one  person  to  another;  and  the  default  and  admis- 
sion of  judgment  by  the  tenant  and  vouchee  being 
as  much  their  voluntary  act  as  if  they  had  conveyed 
the  land  by  feoffinent  and  livery,  or  any  other  act  in 
pais ;  it  was  held,  that  all  those  whom  the  law  en- 
ables, in  other  instances,  to  dispose  of  their  property, 
and  who  are  of  full  age  and  sufficient  understanding, 
should  have  power  to  suffer  a  common  recovery. 

2.  An  alien  may  suffer  a  common  recovery ;  for, 
as  has  been  already  stated,  he  has  the  freehold,  and 
is  a  good  tenant  to  the  prcecipe  until  office  found. 

3.  Although  a  writ  of  entry  might  always  have 
been  brought  against  a  husband  and  wife,  yet  it  was 
formerly  much  doubted  whether  a  married  woman 
could  be  vouched  with   her  husband,  because  she 
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ought  to  be  examined.  And  the  Court  of  Com- 
mon  Pleas  had  n^  warrant  to  examine  her,  and  a 
married  woman  could  not  be  examined  without  a 
writ. 

It  is,  however,  said  in  Mary  Portington's  case,  that 
the  usage  had  always  been,  upon  a  common  recovery 
against  husband  and  wife,  to  examine  the  wife,  and  10  Rep.  43 a. 
to  grant  a  dedimus  potestatem  Xo  take  her  acknow- 
ledgement upon  examination,  as  in  the  case  of  a  fine. 
Pigot  says,  that  the  examination  of  married  women  Recov.  66. 
was  wholly  disused :  this  is  however  a  mistake ;  for 
now,  whenever  a  husband  and  wife  appear  in  the 
Court  of  Common  Pleas,  to  suffer  a  common  recoi- 
•very,  the  wife  is  always  privately  examined  as  to  her 
consent.  Where  a  warrant  of  attorney  is  acknow- 
ledged defore  commissioners  appointed  by  writ  of 
-dedimus  potestatem  de  attomato  faciendOj  by  a  hus- 
1>and  and  wife,  the  commissioners  are  positively  di- 
rected, by  a  rule  of  Court,  which  has  been  already  ante,  c.  3. 
stated,  to  examine  the  wife  separately  and  apart  from  ^  **' 
her  husband,  as  to  her  free  and  voluntary  consent  to 
the  suffering  such  recovery.  And  it  is  now  settled;, 
-that  a  married  woman  is  as  fully  bound  by  voucher  in 
a  commou  recovery  as  by  a  fine,  and  for  the  same 
reason. 

4.  In  enumerating  the  persons  who  are  disabled  Who  are  dis- 
from  suffering  common  recoveries,  I  shall  begin  with  suflbrin^°Re- 
thosie  whose  disability  arises  from  the  niles  of  the  corcries. 
<rommon  law ;   and  then  proceed  to  those  whose  dis- 

•ability  is  created  by  act  of  parliament.. 

5.  The  King  cannot  suffer  a  common  recovery ;  The  King, 
for  if  he  does,  he  must  either  be  tenant  or  vouchee  j  Pigot,  74. 
und  in  both  cases  the  demandant  must  count  against^ 

kirn, -which  the  law  dpes  not  allow. 
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Persons  6.  It  is  said  in  Jenkins,  S51,  if  tenant  in  tail^  tb? 

remainder  in  fee,  is  attainted  of  treason,  a  common 
recovery,  in  which  he  is  tenitnt  or  vouchee  does  not 
bar  the  remainder ;  for  the  estate  tail  vests  in  the 
King  without  office.  If  he  dies,  and  the  beir  of 
his  body  is  vouched,  this  also  is  no  bar  to  the  remain- 
der ;  for  the  estate  tail  did  not  descend  upon  him^ 
but  was  vested  in  the  King  be&re,  without  o&c/&. 

Infants.  y.    Infants  are  not  capable  of  suflferinff  comoon 

1  Inst.  3806.        '         .  ^       £•    ^u   •  ^\         A 

2  —  484.      recoveries,   on  account   or    their  want   of  under- 
Dyer,  232  b.  standing ;  although  if  an  in&nt  is  permitted  to  %\xSkr 

a  common  recovery  in  person,  he  must,  as  in  the 
case  of  a  fine,  and  for  the  same  reason,  reverse  it 
during  his  infancy,  which  must  be  tried  by  inspec- 
tion of  the  Judges,  otherwise  the  recovery  will  bind 
him  for  ever  after. 

8.  There  are,  however,  two  cases  in  which  k  ap- 
pears  to  have  been  determined  that  a  common  reco- 
very suffered  by  an  infant,  who  appeared  in  person, 
might  be  reversed.  But,  I  presume,  that  these  re- 
coveries were  avoided  during  the  infancy  of  the 
vouchees ;  for  the  principle,  that  a  recovery  suffered 
by  an  infant,  is  so  far  similar  to  a  fine,  that  it  cannot 
be  reversed  ailer  the  infant  comes  of  age,  is  most 
clearly  stated  by  Lord  Coke  and  Dyer,  in  the  places 
above  cited,  and  recognised  in  a  case  subsequent 
to  those  last  mentioned ;  in  which  it  was  resolved, 
that  where  an  infant  suffered  a  recovery,  and  ajp- 
peared  in  person,  a  writ  of  error  did  not  lie  afler  b^ 
attained  Iiis  full  age ;  and  it  is  said,  that  the  Court 
delivered  this  opinion  afler  conference  with  the  other 
Judges,  it  being  a  matter  of  great  concern. 
9.  But  if  an  infant  suffers  a  common  recoveiy,  in 
c.  3.  ^  1 2.  ,  which  he  appears  by  attorney^  he  may  reverse  it  at 
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any  time  afler  he  att^ns  hU  fi^l  age ;  as  it  omy  b^ 
trfed  by  a  jury  whether  he  wa«  an  iirfant  or  not,  wb^ 
he  appcAQted  an  attorney. 

10.  Thus,  where  a  writ  pf  error  was  brought  tp  Stokes  v. 
reveme  a  comipoii  recovery,  an^l  t^  error  aligned  5  ^^  209. 
was,  tbat  one,  of  the  vouchees  was  a  feme  covert,  and 
iiuder  age,  and  that  she  appeared  by  attorney  : 

It  was  determined,  that  the  recovery  shoidd  be 
reversed,  although  the  woman  had  attained  her  full 
age,  because  it  might  be  tried  by  a  jury  whether  th^ 
warrant  of  attorney  was  made  by  a  person  under  age 
or  iK^t. 

il.    It  was  formerly  doubted  whejbher  a  commoa  lORep,  43  a. 
recovery  bound  an  infant  who  appeared  by  his  guar*  ^^^'  ^^^^ 
dian  j  and  the  practice  therefore  was,  when  an  infant  Godb.  I6I. 
intended  to  suffer  a  common  recovery,  that  he  and 
his  guardian  should  petition  the  King  to  gi^nt  letters 
under  the  privy  seal  to  the  Judges  of  the  Court  of 
Common  Fleas,  directing  them  to  permit  such  infant 
to  suflbr  a  commoin  recovery.     @ut  it  was  still  in  the  Life  of  Lord 
discretiMi  of  the  Judges  to  permit  the  in&qt  to  suffer  ^]  ^^/gg'  3* 
it  or  not,  accoi?ding  to  the  circumstance?  of  the  case ; 
and  if  the  Jkidgea  upon  examination  found  it  neces^ 
e«py.  Of  that  it  would  be  advantageous  to  \h^  iii£mt 
that  im  should,  su&r  a  recovery,  they  then  ad<»itted 
penons  of  knomn  inie^ty  and  fwtune  to  appear  as 
guardians  to  the  infant,  and  %^  join  y^h  bim  in  suf- 
jcdtig  a  ftowesy  ba  coui?t. 

13.  Tbe  Earl  of  Devoe  dey»ed  hi^  e^tes  to  hk  Blount's 
son  the  Earl  of  Newport;,  who  was  then  9n  infant  ^f  ^^  j  g^ 
•the  age  (xf  eighteen  ;  and  amoog  the  possessions  of  Jenk.  Cent. 
the  said  earl  was  the  manor  of  Wansted>  which  he  leil  gf/j  -^fg^^i,, 
to  his  son  in  tail,  with  reveral  remaindeva  oyer.    The  wonh's  Ca«e, 
tad  of  Devon  was  greatly  in  debt,  and  l)ad  iq^poifiited  s.  p^"* 
certma  hojDOurable  persons  to  fas  guardiana  (rf tiis  san*  Cro.Car.307. 
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Hesket  v.       Vho  found  it  necessary  to  sell  the  said  manor  of  Warn 

i^od.  48.     ^^^  ^^^  payment  of  the  earl's  debts.    They  there- 
2  Saund.  94.  fore  petitioned  the  King  that  he  would  write  to  the 

Judges  of  the  Common  Pleas,  that  a  common  reco- 
very  should  be  suffered  of  this  manor,  which  his  Ma- 
jesty did.  And  upon  examination  of  the  in^t  pri- 
vately, and  of  his  guardians  in  court,  and  of  the  cir- 
cumstances of  the  case,  a  common  recovery  was  ac- 
cordingly suffered,  in  which  the  Earl  of  Newport  and 
his  guardians  were  vouched  in  person. 
1  Ld.  Raym.  '  13.  On  the  Other  hand,  the  Judges  have  refused 
^^^*  to  permit  an  infant  to  suffer  a  recovery  by  his  guar* 

dians,  where  the  reasons  for  the  application  did  not 
appear  to  them  sufficient. 
Sir  J.  St.  A]-      14.  Sir  John  St.  Alban,  being  of  the  age  of  nine- 
Sail!  667!'     *^®"'  ^^^  sister,  who  was  next  in  remainder  to  him, 

and  also  his  heir  at  law,  married  one  of  his  footmen. 
He  petitioned  the  King  for  leave  to  suffer  a  common 
recovery,  who  referred  it  to  the  Judges  of  the  Com- 
mon Pleas,  before  whom  several  precedents  of  reco- 
veries, suffered  by  infants  upon  privy  seals,  were 
cited.  The  Judges  observed,  that  seven  of  the  peti^ 
tions  were  by  fathers  upon  the  marriage  of  their  sons^ 
and  an  equal  recompence  given ;  whereas  here  was 
neither  father  nor  marriage  in  the  case.  They  ^d 
this  case  had  been  carried  too  far  already,  -and  there- 
fore would  not  allow  it. 

15.  Common  recoveries  suffered  by  privy  seal  are 
now  disused,  and  private  acts  of  parliament  are  uni- 
versally substituted  in  their  stead. 
Tit. 35.  c.  4.       16.  If  an  infant  is  permitted  to  sufier  a  common 

recovery,  he  must  make  a  tenant  to  the  pmcipe  by 
feoffinent,  and:  give  livery  of  seisin  in  person,  by 
which  means  the  feoffinent  is  only  voidable.;  where- 
as, if  the  infant  appointed  an.  attorney  to  give  livery 

15 
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of  seisin  for  hitn»  the  feofiment  would  then  be  abso- 
lutely void. 

17*  An  infant  trustee  may  join  in  a  common  re-  Exception, 
covery,  under  tlie  statute  7  Ann.  c.  19.,  if  he  is  di-  Trustees. 
rected  so  to  do  by  the  Court  of  Chancery.  6^4/^'  ^*  ^' 

18.  Thus,  where  a  person  who  was  a  trustee,  de-  Ex  parte 
vised  all  his  estates  to  his  son,  who  was  then  an  in-  3^0^559 
fant,  in  tail,  with  remainders  over;    a  petition  was 
preferred,  that  the  infant  to  whom  the  trust  estate 

was  devised  might  be  ordered  to  convey  by  reco- 
very, pursuant  to  the  statute  7  Ann.  c.  19.  Lord 
Hardwicke  at  first  thought  there  must  be  an  appli- 
cation for  a  privy  seal,  but  the  act  being  general, 
*'  that  the  infant  shall  convey  lands,  as  the  Court, 
by  order,  shall  direct;"  his  Lordship  made  an 
order,  that  the  infant  should  convey  by  a  common 
recovery. 

19.  Idiots,  lunatics,  and  generally  all  persons  of  Idiots  nnd 
weak  understanding,  are  disabled  ffom  suffering  re- 
coveries, as  well  as  from  levying  fines ;  though  if  an 

idiot  or  lunatic  does  suffer  a  common  recovery,  in 
which  he  appears  in  person,  no  averment  can  after- 
wards be  made  that  he  was  an  idiot  or  lunatic,  for 
the  same  reason  that  such  an  averment  is  not  admis- 
sible airainst  a  fine.     But  if  an  idiot  or  lunatic  is  Tit.  35.  c  5. 
vouched  by  attorney,  I  presume  such  an  averment  '     * 
would  be  admitted,  upon  the  same  principle  that  an 
averment  of  infancy  may  be  made  against  a  warrant 
of  attorney  acknowledged  by  an  infant  for  the  pur- 
pose of  sufierii^  a  common  recovery ;    as  the  fact 
of  idiocy  may  be  tried  by  a  jury  as  well  as  that  of 
infancy. 

20.  Evidence  of  weakness  of  understanding  has  Wentworth's 
been  admitted  to  invalidate  a  deed  to  make  a  tenant  <..  xi.       ' 
to  the  pTiBcipe  for  suffering  a  common  recovery. 

Vol.  V.  F  f 
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Tenants  for        SI.    Bv  the  'common  law,  if  a  prackte  had  been 
^ot,  18.       brought  against  a  tenant  for  life,  and  a  recoVeiy  suf- 
10  Rep.  43  b.  fered,  it  would  have  barred  the  persons  in  remainder ; 
1>ut  this  being  justly  considered  as  a  grievance,  it  is 
enacted  by  the  stat.  32  Hen.  VIIL  c.  SI.  that  all 
rommon  recoveries  suffered  by  tenants  for  life,  with- 
out the  Consent  of  the  persons  in  remainder  or  rever- 
sion, shsdl  be  totally  void. 
Pigot,  83.  2S-  If  after  this  act,  a  tenant  for  life  had  made  a 

lease  for  years,  Itnd  the  lessee  had  made  a  feoffinent, 
and  a  praecipe  had  been  brought  s^ainst  the  feoffee, 
and  he  had  vouched  the  tenant  for  life ;  such  a  reco- 
very was  not  within  the -statute,  because  the  tenant 
-for  life  was  not  then  seised  of  the  estate  for  life.  To 
remedy  this,  the  statute  14  Eiiz.  c.  8.  was  passed, 
reciting  that  several  tenants  in  tail,  after  possibility, 
and  other  tenants  for  life  or  lives,  had  suffered  tom- 
rtion  recoveries,  to  the  prejudi6fe  <tf  those  in  remain- 
der or  reversion : 

It  was  therefore  enacted,  that  all  such  recoveries 
•had  or  prosecuted  by  covin,  against  any  Such  parti- 
cular tenant,  or  against  any  other,  with  voucher  over 
of  such  particular  tenant,  shall,  as  against  vH  persotis 
in  remainder  or  reversion,  be  utterly  void  and  of  1k> 
infm,  c.  7.      effect.    Provided  Aat  that  act  shall  not  extend  to 

recoveries  by  good  title,  or  to  recoveries  by  assent 

and  agreement  of  the  persons  in  remainder  or  reVet- 

sion,  so  that  such  assent  appealed  cffi^cord  in  any  of 

li6r  Majesty's  courts. 

Wiseman  v.       qg.    In  consequence  of  the  fast  protiso  in  this 

Cro.Eliz.562.  Statute,  a  tenant  for  life  may  join  with  the  persotis  in 

JeMning*8       remainder  or  reversion  in  suffering  a  common  ^reco- 

c.  7.  very,  without  mcumng  a  forfeituiie. 

Who  msLj  ^4.  With  respect  to  the  persons  who  are  capable 

covery!    ^'    ^^  taking  an  estate  by  a  ccmimon  recav^»  its  Any 
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person  may  sue  out  a  writ  of  entry,  it  follows,  that 
any  person  may  be  demandant  in  a  common  reco- 
very ;  and  the  uses  of  a  recovery  may  also  be  de- 
clared to  any  one  capable  of  taking  lands  by  way  of 
grant,  such  as  infants,  married  women,  corporations 
sole  or  aggregate,  or  my  other  persons,  not  consi* 
dered  in  law  as  civilly  dead. 
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RECOVERY. 


CHAP.  VI. 
Of  the  4fnendnient  qf  Recoveries. 


2.  Writ  of  Entry. 

3.  Noma  of  the  Parties. 

10.  DescriptUm  of  the  JBftalet, 
18.  Judgment. 


20.  WrUofSekm. 
22.  There  mmt  be  mmeUuitg  l» 
amend  by. 


Section  1. 

COMMON  recoveries  being  judicial  proceeding 
must  be  carried  on  according  to  the  established 
forms  and  solemnities  of  a  suit  at  law ;  but  as  they 
are  suffered  with  the  consent  of  all  the  parties,  and 
considered  as  common  assurances,  the  Court  of 
Common  Pleas  has  in  many  cases  allowed  them  to 

be  amended,  on  the  same  ground  as  that  on  which 
Tit.  35.  c  7.  ^^  ^^^  amended. 

_ .    .  9.  A  mistake  in  the  writ  of  entry,  on  which  a  com- 

Entrj.  mon  recovery  was  surored,  was,  m  a  modem  case, 

f  ^  &^i£'.  allowed  to  be  amended,  by  inserting  50  acres  intead 
137.  of  30.     Lord  Ch.  J.  Eyre  doubted  whether  the 

Court  had  power  to  do  it,  in  consequence  of  the  de- 
termination in  Lord  Pembroke's  case }  but  Mr.  Jos- 
Tit.  35.  e.  7.  tice  Rooke  observed,  that  by  the  stat.  8  Hen.  VI. 

c  12.  original  writa  might  be  amended,  as  to  mistakes 
of  the  clerks. 
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3.  Where  an  evident  mistake  appeara  in  the  names  i^htneftof  the 
w  description  of  the  parties,  the  Court  has  allowed  P^^» 

;  it  to  be  amended. 

4.  A  common  recovery  was  suffered  in  a  writ  of  Pinde  ▼• 
entry  in  the  post  against  Elizabeth  Pinde,  and  in  the  j^^^'io^. 
warrant  of  attorney  she  was  called  Alicia :  the  war- 
rant was  allowed  to  be  amended. 

5.  A  common  recovery  was  agreed  to  be  sufiered,  Cbapman  n 
wherein  John  Chapman  and  Richard  Elton  were  to  ^^\  ;q^ 
be  demandants.    By  the  mistake  of  a  clerk,  the  writ 

of  entry  was  sued  out  in  the  names  of  John  Chap- 
man and  John  Elton.   The  recovery  was  allowed  to 
.be  amended. 

6.  A  warrant  of  attorney  was  given,  in  order  to  Idem, 
suffer  a  common  recovery,  by  WiUiam  Reynolds  and 
Hester  Uis  wife.    The  serjeant  who  took  the  warrant 

of  attorney  certified  the  same  to  be  given  by  William 
Reynolds  and  Margaret  his  wife :  and  the  mittimus 
and  transcript  were  made  of  a  warrant  given  by 
Margaret,  and  the  recovery  was  entered  accordingly. 
It  was  allowed  to  be  amended. 

7.  A  common  recovery  was  suffered  by  R.  Callow  Thurban  ?w 
et  uaf^  without  mentioning  the  name  of  the  wife,  pf^iyi. 
and  it  was  allowed  to  be  amended. 

8^  A  recovery  was  allowed  to  be  amended,  by  ^^^, 
changing  the  words  Ann  the  wife  of  Henry  Goodwin  2  Black.  Rep» 
to  Elizabeth,  in  conformity  to  a  fine  and  deed  to  lead  ^^^* 
the  uses  of  it. 

9.  A  rule  was  made  absolute  to  amend  a  common  ^^  ^' 

Buco«»' 

recovery,   by  transposing   the    names  of  the    de-  Barnes,  24;. 
mandant  and  tenant,  pursuai^t  to  the  deed  making  a 
tenant  to  the  praecipe  for  the  recovery.    Biscoe  had 
been  demandant,  and  Lord  tenant;   but,  by  the 
deed.  Lord  was  to  be  the  demandant,  and  Biscoe  the 

tenant. 

Ff  S 


Skiriiier  T. 
Laudy 
Kgot,  171 
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Deterifedcm        10*  In  the  satiie  mmiiier^  vi^here  a  mistake  apfteais 
of  thoitetatis.  t0  iiave  beeri  niade  in  the  description  of  the  ottates 

intended  to  be  comprehended  in  a  i^coverj,  it  his 
been  allowed  to  be  anielided^ 
'  II4  A  common  recovery  Was  agrMd  to  be  siiflbiad 
df  ktids  id  Atphctmptoh  and  Magna  Hermney,  in  the 
county  of  Essex  y  but  by  mistake  the  sai&d  Wa^  S«tf- 
i^ted  of  lands  in  Alpharhpton  aiid  Lamarsh.  It  was 
<>rdered  to  be  amended. 

12.  A  comnion  recovery  was  agreed  to  be  itdfeied 
of  lands  in  New  ChUrch^  Levlngtoni  and  MetshaU* 
but  New  Church  Was  totally  omitted.  Upon  M- 
amining  the  deed  to  lead  the  uses,  it  wad  of defAl  fd 
be  amended. 

13;  A  common  I'ecovery  was  agteed  to  be  sijfibHd 
of  twd  messUiages  and  one  garden  in  Londmi  \  bttt 


Whitwell  r. 
Masters, 
Pigot,  172. 


Brook  r. 
Biddolph» 

Picmt:.  172 

iKutit.484.  being  tfkXj  isufi^ted  of  one  messuage,  it  was  aUdW^ 

io  bd  amended. 


Jenkinson  v. 
Staples, 
Pnct.  Reg. 
C.P. 

Henzetl  v. 
Xfodge> 

2  Black  IL 
747. 

3  WUs.  R. 
154. 
Wheeler  r. 


I'l.  'I'he  prtedpe  and  Writ  of  entry  in  a  dMifiion 
recovery  were  allowed  to  be  amended,  by  adding  die 
names  of  several  parishes  which  had  been  omitf^. 

15.  Tlie  deed  to  lead  the  uses  6f  a  i^ecdvery^  men- 
tioned ^^all  the  Vouchee'^  lands  in  Aldenham,  ot  d3^ 
where,  in  the  county  of  Kent,  in  the  beeupation  tf 
Robert  Godda^d/'  llobert  Goddafd  tented  one  en- 
tire  farm  of  the  vouchee  (all  swoM  to  be  intended  td 

2  B<w.  &  Pul.  pass  by  the  recovery),  being  piincipally  in  the  paritb 
560.  Qf  Aldenham,  but  part  thereof  lay  in  the  patifth  ef 

Mersham^  which  was  not  kttoWn  to  the  pafties  wlhen 
the  recovery  was  suffered.  The  Court,  after  tiJlttg 
a  day  to  consider  of  it,  allowed  the  recoVe^  td  be 
amended,  by  inserting  the  word  Mef^ham. 

16.  On  a  motion  to  amend  tlie  recoveiy  of  lands^ 
&c.  in  the  tbWn  of  Kingston-upon-Hnll,  by  inserifi^ 
the  words   in  Myton^  and  the  words,  and  cOM^ 

5 


Milbank  v. 
Jolifl^ 
Id.  580. 


Watson  T. 

Cox, 

2  Black.  R. 

1065. 
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thereby  mftkiiig  th^  d^scnptiob  of  the  lands  to  be 
«*  IB  MytoTi^  in  the  tawp  and  covuity  of  Kingstpnr . 
upon-HoU."  The  deed  to  lead  the  uses  described 
the  parcels  to  be  situate  ^'  in  the  lordship  of  Myton, 
in  the  county  of  York,  or  in  the  tovn  and  county  of 
HuUy  lat^y  purchased  of  Thomas  Yates."  And  ^t 
was  proved  by  affidavit,  that  one  William  Crowle 
purchased  of  Thomas  Yates  the  Iftnds  intended  \fi 
pass,  being  in  the  township  of  Mytqn,  in  the  tpwp 
and  county  of  Kingston-upop-Hull,  and»  in  17^, 
settled  them  successively  on  George  and  Richard 
Crowle  in  t^il :  that  Qeqige  died  without  isspe,  and 
Bich«rd»  bein^  tH^n  tenant  in  tailp  and  having  no 

other  lands  in  Kingston-upon-Hull,  did,  in  1754, 
suflfer  this  recovery.  The  Cpurt  directed  nptice  to 
be  given  to  the  tenant,  and*  on  his  consenting,  niade 
the  rule  absc^ute. 

17,  A  recqyery,  ifhich  had  been  si|fiered  nine  Losginand 
years  before,  was  ordered  to  be  amended,  by  putting  ]^^'  21. 
the  word  Trul,  the  name  of  a  viU,  into  its  proper 
place,  according  to  the  deed  of  useii.  Tml  had 
been  by  mistake  put  into  the  recovery  as  an  advow* 
son,  not  as  a  vill  where  land  lay.  It  was  objected 
against  this  amendment,  1st,  That  the  estate  was  in 
trustees  at  the  time  of  the  recovery,  and,  conse<- 
f  uent}y,  the  trustees  not  being  parties,  there  was  no 
good  tenant  to  the  praxipe.  Sdly,  That  the  lands 
were  customary  tenure.  Sdly,  That  the  paxtles  who 
suflfered  the  recovery  w^^  volunteers.  4thly,  That 
the  wife  of  PuUen,  the  vouchee,  waa  dead,  and  a  re- 
covery could  not  then  be  suffered  to  bar  the  re- 
mainders. The  Court  said,  they  would  not  enter 
into  the  question,  whether  in  equity  recoveries  of 
trust  estates  would  bar  legal  remainders,  or  into  the 
oth(^  objections.    When  the  recovery  was  amended, 

Ff4' 
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'vaieai  quanttm  valere  potest;  the  intention  of  iht  par- 
ties  was  the  foundation  for  the  amendment.  The 
transaction  appeared  to  be  fair,  and  without  fraud 'or 
coUusion.  The  principle  upon  which  they  went, 
was  the  statute  8  Hen.  VI.,  to  amend  the  misprison 
Dowse  V        of  the  clerkw    A  prcecipe  was  the  cursitor's  instruc- 

2Bo8!&Pull.  *^^^  ^^^  ^^  original  writ;  a  deed  of  uses  was  the 
578.  clerk's  instruction  for  a  recovery.     The  prcpcipe  and 

Id.  355.'      '  deed  were  the  things  to  amend  by  ;     and  Mrs- 

Pullen  being   dead,    an  amendment  was  the  only 
remedy  left. 
Judgment.         18.  Where  there  has  been  a  mistake  of  the  clerk 

in  the  words  of  the  judgment,  the  Court  has  ordered 
it  to  be  amended. 
Barnes,  20.        19*  Thus,  there  are  two  instances  where,  upon 
^*  motion  to  amend  a  recovery,  by  striking  out  the 

words,  it  is  a^udged^  and  inserting  the  words,  it  is 
considered^  the  Court  has  ordered  it  to  be  done ;  be- 
cause such  an  amendment  related  to  the  act  of  the 
Court  in  giving  judgment. 
Writ  of  20.  Amendments  have  also  been  allowed  in  the 

*""'  writ  of  seisin,  and  the  return  thereof. 

Wilton  V.  21.  Thus,  where  a  writ  of  seisin  was  rightly  di- 

^J^^'  2^  rected  to  the  sherifl&  of  the  city  of  York,  but  oot 
Watson  V.  returned  in  the  name  of  any  sheriff;  though  a  mis* 
2  Wii^R.  2.  ^^^  return  in  the  singular,  instead  of  the  plural 

number,  was  endorsed  on  the  writ ;    the  prayer  of 
seisin  and  return  of  the  writ  were  ordered  to  be  first 
amended,  and  the  roll  and  exemplification  accordingly. 
There  mnst        22.  No  amendment,  however,  is  allowed  in  a  com- 
be soiuetbing  jj^^jj  recovery,  unles^  where  there  appears  an  evident 

to  amend  bv.  ...         ^    ,        i    i  i 

mistake  or  mispnsion  of  the  clerk,  or  where  there  is 

something  to  amend  by. 
ante,  c.  3.  23.  Thus,  in  the  case  of  Wynne  and  Wynne,  av 

Barnes,  17.     application  was  made  to  the  Court  of  Common  Fleas, 
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to  amend  the  teste  and  return  of  the  writ  of  entry, 
and  a  rule  to  show  cause.  The  Court,  after  hearing 
counsel  on  both  sides,  and  consideration,  was  of 
opinion  that  all  amendments  must  be  consistent 
with  the  rules  of  law,  and  there  must  be  something 
to  amend  by.  In  this  case  the  vouchees  by  law  ' 
could  not  appear  until  the  return  day  of  the  writ 
of  summons,  and  the  power  of  attorney  given  by 
Alithea  to  appear  on  that  day  was  revoked  by  her 
death  in  the  intermediate  time.  By  the  statute 
8  Hen.  VI.  original  writs  are  amendable  if  wrong  by 
misprision  of  the  clerk,  or  where  there  is  any  thing 
to  amend  by.  Here  was  no  misprision  of  the  clerk, 
the  writ  was  made  agreeable  to  his  instructions,  and 
there  was  nothing  to  amend  by;  the  amendment 
prayed  was  to  amend  in  the  first  instance.  The  rule 
was  discharged. 
24.  Thus,  where  a  motion  was  made  to  amend  a  Actoo  r, 

12    II-..* 

recovery,  by  striking  out  the  city  of  Litchfield,  and  2  buSl  R. 
inserting  the  county  of  Stafford,  with  other  conse-  874. 
quential  amendments,  wheresoever  the  names  of  the 
county  and  sheriff^  occurred,  and  also  by  inserting 
Longden  (the  name  of  a  vill)  after  Abnall,  another 
vill  named  in  the  recovery  j  the '  Court  observed, 
that  it  was  a  gross  mistake  in  the  attorney  concerned, 
in  suing  out  only  one  recovery  instead  of  two ;  and 
that  they  would  willingly  give '  the  parties*  all  the 
assistance  they  legally  could  to  effect  their  evident 
intent,  but  it  was  beyond  their  power.  In  the  cases 
of  amendments  which  had  been  cited,  the  party  had 
no  estate  in  the  vill  or  county  struck  out ;  there- 
fore, quoad  hoc^ .  the  recovery  had  no  operation ;  but' 
the  present  application  was,  to  annul  a  valid  recovery 
in  the  city  of  Litchfield,  which  had  operated  upon 
lands  therein  for  near  forty  years,  and  to  substitute 
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ia  its  stead  a  recovery  in  the  county  of  Staffi^rd^ 
The  motion  was  refused. 

25.  In  a  recovery,  a  farm  called  Thiefside,  other- 
wise Thievisheady  was  described  to  be  situated  in 
the  forest  of  In^ewood,  in  the  parishes  of  Heskit  iii 
the  Forest  and  St.  Mary's  Carlisle,  or  one  of  theqi, 
in  the  county  of  Cumberland.  It  was  aflerwa,rds 
discovered  that  the  whole  of  the  said  farm  was  not 
within  the  parishes  of  Heskit  in  the  Forest  and 
St.  Mary's  Carlisle,  as  described  in  the  recovery ; 
but  that  part  of  it  was  in  the  parish  of  Lazonby,  in 
the  county  of  Cumberland.  It  was  moved  to  amend 
the  recovery,  by  inserting  the  word  "  the  parish  of 
Lazonby,"  on  an  affidavit  of  the  owner  of  the  lands, 
the  vouchee,  stating  as  above,  and  that  he  meant  to 
include  all  his  estates  in  the  county  of  Cumberland 
in  the  recovery,  and  that  he  did  not  know,  when  he 
suffered  the  recovery,  that  any  part  of  the  said  farm 
was  in  the  parish  of  Lazonby.  The  Court  would 
not,  on  this  affidavit  alone,  grant  leave  to  amend ; 
but  upon  reading  the  deed  to  lead  the  uses»  there 
was  found  the  following  clause :  *^  And  all  other  the 
estates,  manors,  or  lordships,  messuages,  lands,  tene- 
ments, and  hereditaments  whatsoever,  situate,  lyings 
and  being  in  the  county  of  Cumberland/'  This  was 
holden  by  the  Court  sufficient  to  wairant  ^n  amend* 
ment,  as  it  appeared  on  the  face  of  the  deed  itself* 
And  the  rule  for  amendment  was  made  absolute* 


(    4iS    ) 


tITLE  XXXVl. 


RECOVERY* 


CHAP.  VII. 


I^ect  qf  a  Recovery  m  barring  Estates  Tail,  Remain- 

derSj  and  Reversions. 


1.  AiMmt  Mffdei  of  baning 

Etiate$  TaU. 
12,  A  Recovery  bars  an  Estate 

TaU. 
iO,  AnA  '  aU   Rematnderi    and 

Reveniom. 
41.  And  an  Entail  of  a  Reni^ 

charge* 


44.  Efiet    of  Reeooeries   with 

single  and  double  Voucher, 
60.  The  Power    of  suffering  a 

Recovery   cannot  be  re* 

straintd. 
66.  An  H6r  in  TaXl  allowed  to 

inspect  Title  Dteds^ 


Section  1. 

THE  variety  of  inconveniences  which  were  pro-  Ancient 
dilced  by  the  statute  De  donis  conditionaUbus^  Modes  of 
and  the  impossibility  of  obtaining  a  parliamentary  -  '^ 


repeal  of  it,  induced  the  Judges  to  adopt  eveiy  J*V.^*  ^  ^" 
possible  tneans    of  evading    and    invalidating   its 
effisct ;  but  the  progress  was  gradual^  and  it  was  a 
long  time  before  it  was  completely  effected. 

^  The  first  rule  which  the  Judges  adopted  on  this 
iubject  i^ms,  that  the  issue  in  tail  could  not  avoid  the 
alienation  of  his  ancestor,  provided  he  was  left  a 
MCompence  in  value  for  the  estate  tdU  which  he 
had  alienated*  Hius  it  Was  determined  very  soon  10  Rep.  37  ft. 
lAer  the  statute  De  donis,  that  if  a  tenant  in  tail  303^™*"* 
lost  his  estate  tail  and  recovered  over  in  value,  such 
tecovexy  in  value  was  a  good  bar  to  the  estate  tail ; 
btcause  the  issue  had  a  recompeilce« 
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Vide  Tit.  32.  3.  It  was  resolved  upon  the  same  principle,  that  s 
Lit.  §712.'  1^^  warranty  with  assets  was  a  good  bar  to  the 
7^9.  issue  in   tail.     However  Lord  Coke   observes,  that 

10  Rep.  376.  ^  ^  tenant  in  tail  aliened  with  warranty,  leavings 

assets  to  descend,  and  the  issue  in  tail  aliened  the 
assets  and  died,  the  issue  of  that  issue  should  recover 
the  estate  tail ;  because  the  lineal  warranty  descended 
to  him  without  assets :  which  shows  that  the  issue  in 
tail  could  not  be  barred,  unless  he  had  a  full  recom- 
pence  in  value. 

4.  The  rule  that  the  issue  in  tail  could  not  avoid 

the  alienation  of  his  ancestor,  provided  he  had  a 

recompence  in  value,  was  still  farther  extended,  by  a 

decision  of  the  Judges  in  44  £dw.  III.,  by  which  it 

was  determined,  that  if  a  tenant  in  tail  granted  a 

rent-charge,  in  consideration  of  a  release  of  right, 

to  a  person  who  had  a  prior  claim  to  the  estate,  such 

a  grant  should  bind  the  issue  in  tail ;  because  it  was 

made  for  his  benefit,  and  the  estate  tail  descended  to 

him  as  a  recompence  for  the  grant 

O  tamn  ^*  Th"^  where  a  person  brought  a  replevin  for 

JLumbard'a     taking  his  cattle,  the  defendant  avowed,  for  that  one 

44Ed.lII.     Nicholas  was  seised  in  tail  of  the  manor  of  B.,  and 

Year  Book,    \^^  iggue  J<^n  and  Joau ;  Nicholas  died,  John  being 

then  in  Irdand ;  Joan,  the  daughter,  entered  and 
died  seised,  leaving  issue  a  son  named  Nicholas,  who 
entered ;  J(^n,  the  son,  having  returned  from  Ireland* 
sued  for  the  land,  but  agreed  to  release  all  his  right 
to  the  estate  tail  to  his  nephew  Nicholas  in  conside- 
ration of  a'grant  from  Nicholas  of  a  rent  of  20/L 
per  annum^  with  power  of  distress.  This  rent  being 
ailerwards  in  arrear,  a  distress  and  avowry  were 
made  on  the  lands  charged,  which  were  then  in  the 
possession  of  the  issue  of  Nicholas.  The  Court  was  of 
opinion,  that  asNidiolas,  who  was. tenant  Jn  taiU 
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granted  this  rent  in  consideration  of  a  release  of  right 
from  John,  who  was  really  entitled  to  the  estate  tail, 
the  grant  was  good,  and  sufficient  to  bind  his  issue  in 
tail,  because  the  estate  tail  descended  to  them  as  a 
recompence  for  this  rent. 

6.  In  the  preceding  modes  of  barring  estates  tail 
it  may  be  observed,  that  the  recompence  in  value 
which  descended  to  the  issue  in  tail  was  real.  But 
in  12  £dw.  IV.  a  case, arose  in  which  the  Judges 
carried  this  principle  to  a  much  greater  length ;  and 
determined  that  a  nominal  and  fictitious  recompence 
descending  to  the  issue  in  tail,  should  be  an  effectual 
bar,  not  only  to  the  issue  in  tail,  but  also  to  the  per- 
sons entitled  to  the  remainders  and  reversion.  And 
as  the  validity  of  recoveries,  even  at  this  day,  depends 
upon  the  authority  and  principles  laid  down  in  that 
case,  it  will  be  proper  to  state  it  fully. 

7.  I.  B.  being  seised  in  fee  of  the  lands  in  question,  Taltanim's 
gave  them  to  one  William  Smith,  to  hold  to  him  and  12  £dw.  IV. 
the  heirs  of  his  body,  by  force  of  which  he  was  7?^  J^^^» 
aeised.    William  Smith  died,  leaving  Humphrey  his 

eldest  son,  on  whpm  those  lands  descended,  who  vid.id£d.l. 
entered  and  was  seised  per  Jbrmam  donu    Humphrey  Bro.  Ab .  tit. 
ttifeofibd  one  Tregos  of  the  said  lands  in  fee,  who  R^fo^ery  i^ 
rendered  them  to  the  said  Humphrey  and  Jane  his 
wife,  and  to  the  heirs  of  their  two  bodies,  remainder 
in  fee  to  the  said  Humphrey,  by  force  of  "which  they 
were .  seisfed.     Some  time  afterwards  Jane  died,  on 
which  Humphrey  became  sole  seised  of  the  said  lands 
in  tail ;  and  being  thus  seised,  one  Taltarum  brought 
a  writ  of  right  against  Humphrey,  and  counted  of 
ids^possession  againgt  him.    Humphrey  made  defence,    . 
and  vouched  to  warranty  one  R.  King,  who  entered 
into  the  warranty ,  and  joined  the  mise  on  the  mere 
right;  afterwardsR.King,dievouchee> made  default. 
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and  departed  ia  contempt  of  <l»«ClMrt|  jjn  ssmt^ 
guefice  of  which  final  judgment  ww  gr«?»n»  titot  tht 
demandant  Taltainim  should  iwm^  i^  Iwds  m 
question  against  Humphi^,  and  that  Hnrnphnej 
should .  recover  lands  of  equal  va)ii^  q(  ^  Kif^  the 
vouchee.  Hiuaphrey  afterwards  di«d»  without  laying 
heirs  of  his  hody ;  and  the  question  wa^  wMiier 
-^  Richard  the  brother  of  Huisqphre j,  who  wa^  hor  w 
tail  to  those  laads»  should  be  haired  ;by  this  jqefiovery? 
It  was  determined  by  ail  the  Judges^  .th^t  the  estate 
tail  was  not  bacred  by  this  jreooveiy^  becaiaae  the 
tenant  in  tail  was  not  seisod  of  the  iestate^tail  at  ^ 
time  of  the  recovery,  but  of  another  estate ;  ;aiid« 
the  recovery  in  value  goes  according  to  tilie  estabe 
whereof  the  tenant  waa  aeiaed  at  the  time  of  itfas 
refN>very,  and  Aot  in  recampence  ^  ;the  eatateAia 
had  not,  the  issue  n  tail  «ould  have  no  reoompeMa 
in  this  case,  and  ibereforie  w»s  inot  baaed  byjthe 
iiecoveiy. 
t.9.  It  is  ohs6rvaU«,  that  thia  case  waaiconducted  ^wth 

a  good  .deajl  of  art }  ifor  M  fiffit  sight  tiie  decsttoft 
seems  to  be  against  the  validity  <af  a  jeommcm  xeocMnsqr 
in  barring  estates  tail,  but  irom  the  arguments  of  Ab 
Judges  it  appeared  they  were  all  Qt  opinion  that  if 
the  tenant  in  tail  had  been  jU3tuaUy.aeised  of  i^ 
estate  tail  at  (the  lime  of  the  recovery,  ihe  iseooBSr 
pence  in  value  wc^Ad  ^Ihen  ihave  desoeikied  in  lieu  ti£ 
th^  estate  tail,  and  therefore  the  issue  in  tailtwrnild 
have  been  barred.  ^ 

S.  j&llthe^riiters  wowbwjiia^idatediiieaswof 
common  recoveries  from  .this  decipion,  ahhoMgh  ^le 
precediiig  cases  sho(w»  thai  .aoieafly  jia  ^  ^wig^  ^ 
Edward  IIL  the  Jud^s  wfm  icxtvemeily  mqsU  >mriisiii 
tp  give  tenants  lin  iail  ev^sy.asaisfet^w  ifior  eBattiag 
tbepi  to  uoloitter  idiar  Mtatee. 
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9.  It  18  evident  from  this  case,  that  the  ireason  on 
wilicfa  the  Judges  grounded  liieir  original  Hietenniiia- 
tioa,  that  a  common  recovery  was  a  good  bar  to  an 
estate  tail,  was,  i>ecai2se  the  issue  in  tail  had  a  recom- 
pence  in  value,  either  i«a)  or  fictitious,  far  <he  estate 
tail  which  was  recovered ;  nut  as  several  cases  arose 
hi  which  the  recompenoe  in  value  could  not  possibly 
extebd  to  all  the  estates  which  were  barred,  die 
Judges  have  at  difierent  times  exerted  their  ingenaity 
in  inventing  other  reasons  to  support  tbe  validiiy  of 
common  recoveries.  Thus,  in  the  case  of  Hudson  v.  2  Lev.  29. 
Benson,  in  Mich.  23  Car.  II.,  Lord  Chief  Justice  Hale  ^^"'  ^^^' 
is  reported  to  have  said :  ^  The  reoompence  of  the 

value  is  the  reason  of  the  bar  hy  common  recoveries, 
as  to  the  issue  in  tail,  but  not  the  reason  why  it  faaoDS 
"BA  to  him  in  remainder  or  reversion.  Bat  the  reason 
in  tiiis  case  is,  because  the  recoveror,  in  supposition 
<of  law,  is  in  of  the  estate  tail,  and  that  in  ju^ment 
of  law  has  still  continuance ;  as  at  common  law,  the 
donee,  post  prolem  suscitatam^  mi^t  have  aliened 
and  baited  the  donor ;  and  a  common  recovery  is,  as 
it  were,  a  conveyance  excepted  out  of  the  statute 
De  dams,  and  the  recoveror  is  in  of  the  estate 
'which  the  donee  had ;  but  the  issue  in  tail  is  barred 
to  claim  it,  in  respect  of  a  supposed  recompence  iKy 
the  recovery.'' 

10.  In  Mr.  Batcliffe's  case,  which  was    ai^gued  i  Stra.  289. 
^before  the  Lords  Delegates,  6  Geo.  I.  Mr.  Baron 
Mottntague  observes,  that  the  words  of  Sir  M.  .Hale 
{respecting  recoveries  had  been  cited,  and  said,  *<  I 

never  found  my  opinion  on  the  4lictums  of  reporten, 
in  wbich  they  are  very  apt  to  mistake  the  words  joad 
vense  of  the  Judges  from  whom  they  take  Chem; 
and  so  it  seems  to  be  in  that  case.  Lord  Hiale  is 
there  reported  to  have  said,   that  the  recompence 
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in  value  is  not  the  reason  why  common  recoveries 
are  bars  to  the  remainder-men,  but  because  those 
are  conveyances  excepted  out  of  tlie  statute  De  donis. 
But  it  is  the  text  of  litt.  §  668.  that  if  tenant  in 
'  tail  suffered  a  feigned  recovery,  the  issue  might  &I- 
sify  it  in  ^.fonnedoru    This  shows  that  at  common 
law  such  recoveries  as  we  now  make  use  of  to  bar 
estates  were  not  known ;  and  therefore  it  would  have 
been  ridiculous  in  the  statute  De  danis  to  have  ex- 
cepted recoveries,  since  common  recoveries  were  not 
used;   and  recoveries  on, good  title  could  not  be 
imagined  to  be  included.    If  issue  was  taken  on  the 
disseisin  alleged  in  the  writ  of  entry,  and  found  for 
the  demandant,  and  so  the  recovery  on  a  point  tried, 
this  at  common  law  would  bar  the  issue,  there  lying 
an  attaint  against  the  jury ;  though  where  it  was  by 
default  it  would  not.    But  afterwards  another  middle 
way  was  found  out  and  favoured  by  the  Judges,  to 
prevent  the  inconvenience  of  perpetuities ;  and  that 
was,  where  the  tenant  in  tail  appeared  and  vouched 
over,  and  the  vouchee  made  default,  and  so  there 
was  a  judgment  for  a  recompence  to  one,  and  for 
the  lands  demanded  to  the  other.     This  judgment, 
though  by  default,  and  without  issue  tried,  was  hdd 
'a  bar,  on  account  of  the  recompence  in  value«'' 

11.  It  is  extremely  clear,  from  what  has  been  pre- 
mised, that  the  effect  and  validity  of  common  reco- 
veries cauQot  be  supported  by  any  of  the  maxims  or 
principles  of  the  common  law,  but  that  they  are  a 
^tioJuriSf  adopted  for  the  purpose  of  destroying  that 
species  of  perpetuity  which  was  created  by  the 
statute  jDe  donisi  and  the  numerous  advantage^ 
which  arose  from  the  decision  of  the  court  in 
12  Edw.  IV.  was  a  sufficient  justification  of  it. 
Besides,  common  recoveries  have  npw  ccmttnued  so 


Salk.  563. 
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long,  and  their  utility  is  so  fuiry  understood,  that  the  ^^  of  For- 
determination  of  the  Judges  in  Taltarumi's  case,  so  \  Black.  R. 
fer    irom   being  considered  as    an    unwarrantable  ?^^- 

/.    1     .  t      .  IBurr.  115. 

stretch  of  their  authority,  must  on  the  contrary  be  vide  Willea 
acknowledged  to  have  been  a  measure  of  great  public  ^^^'  ^^^* 
utility,  and  from  which  this  country  has  derived  infi- 
nite advantage. 

12.  But  whatever  were  the  reasons  on  which  the  A  Recovery 
validity  of  common  recoveries  was  originally  founded.  Estate  Tail. 
it  may  now  be  laid  down  as  a  certain  maxipi  or 
rule  of  law,  which  has  prevailed  for  several  centuries, 
that  a  common  recovery  is  an  assurance  whereby  all 
tenants  in  tail  are  enabled  to  bar  their  estates  tail,  and 
convert  them  into  estates  in  fee.     And  in  Mary  Por- 
tington's  case,   1 1  Ja.  I.   it    was  determined,   that  10  Rep.  37  fr. 
a  judgment  given  against  tenant  in  tail,  upon  a 
voucher  and  recompence  in  value,  would  bind  the 
estate  tail,    notwithstanding   the    statute  De  donis 
conditionalibus  \  whether  the  recovery  was  upon  good 
title  or  not.     And  that  the  judgment  given  in  such  a 
case  for  the  tenant  in  tail  to  have  in  value,  would 
bind  the  estate  tail,  although  no  recompence  was  had.* 

*  Tbe  following  passage  shows  how  strongly  the  Judges  have 
always  supported  common  recoveries.  **  At  the  Parliament  held 
in  tbe  rrign  of  the  late  Queen  Elizabeth,  in  the  great  case  between 
J.  Vernon  and  Sir  Edward  Herbert,  which  was  argued  by  learned 
counsel  before  the  Lords  in  Parliament ;  there  Hoordt  an  utter  bar- 
tister  of  counsel,  with  Vernon  (who  was  barred  by  a  common  re- 
corery)  rafhly  and  with  great  ill  will  inyeighed  against  common 
recoveries,  not  knowing  ;the  reason  and  foundation  of  them  ;  who 
ivas  with  great  gravity  and  some  sharpness  reproved  by  Sir  James 
Dyer,  then  Chief  Justice  of  the  Common  Pleas,  who  said  he  was 
not  worthy  to  be  of  the  profession  of  the  laW,  who  durst  speak 
mgainst  common  recoveries,  which  were  the  sine^  of  assurances  of 
inheritances,  and  founded  upon  great  reason  and  authority/* 
10  Rep.  40  a. 

VoL.Y.  Gg 
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• 

13.  A  common  recovery  is  a  good  bar  to  the  issue 
in  tail^  though  the  tenant  in  tail  dies  before  the  re* 
covery  is  executed, 
ante,  c.  3.  14.  Thus,  in  Shelley's  case,  where  a  tenant  in  tail 

1  litst  ^61  b  s^ff^^^d  *  common  recovery,  and  died  on  the  same 
Dyer,  35.  day,  before  the  Court  had  awarded  a  writ  of  habere 
^  ■  facias  seisinam^  it  being  doubted  whether  execution 

might  be  sued  against  the  issue  in  tail,  the  majori^ 
of  the  Judges  were  of  opinion  that  it  might ;  for  the 
riglit  of  the  estate  tail  was  bound  by  the  judgment, 
and  riot  by  the  execution.  But  if  a  recovery  be  had 
against  a  tenant  in  tail  upon  a  false  judgment,  who 
dies  before  execution,  in  a  scire  facias  against  the  issue 
in  tail,  he  may  avoid  it. 
1  Inst.  349  6.  1^*  ^^  erroneous  recovery,  suffered  by  a  tenant  in 
?.?^P  oo  ^'    <^^'>  will  bar  his  issue,  as  long  as  it  continues  in  force. 

16.  It  has  been  stated,  that  where  a  tenant  in  tail 
covenants  to  stand  seised  to  the  use  of  himself  for 
life,  remainder  to  his  eldest  son  in  tail,  it  is  abso- 
lutely void,  and  docs  not  alter  the  estate.  And  it 
was  held,  that  afler  such  a  covenant,  the  tenant  in 
tail  might  suffer  a  common  recovery  to  otlier  uses* 
which,  would  be  good. 

17*  It  has  been  stated,  that  by  the  8tat«  14  £Uz. 
c.  8.  recoveries  suffered  by  tenants  for  life  are  made 
void.  But  there  is  a  proviso  in  that  act,  declaring 
that  it  shall  not  extend  to  recovjBrles  by  assent  and 
agreement  of  the  persons  in  remainder  or  reversion ; 
so  that  such  assent  appeared  of  record  in  any  of  her 
Majesty's  Courts. 

.18.  A.  being  tenant  for  life,  with  remainder  to  her 
son  in  tail,  a  prwcipe  was  brought  against  A.,  who 
vouched  the  son,  who  vouched  over  the  common 
vouchee,  by  which  means  a  common  recovery  was 
suffered.  All  the  Judges  were  of  opinion  that  the  re- 
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covery  was  good,  and  within  the  proviso  in  the  statute 
14  Eliz.  c.  8. 

19.  If  B.pr(ecipe  is  brought  against  a  tenant  in  t&ili 
and  his  wife,  where  the  husband  is  sole  seised,  and 
his  wife  has  nothing,  and  they  both  vouch  over  in 
the  usual  manner^  it  will  bar  the  estate  tail. 

20.  Thus,  where  John  Trevilian,  being  tenant  in  Earey  Snowi 
tail,  suffered  a  common  recovery,  in  which  he  and  isTm.Abt* 
his  wife  vouched  over  the  common  vouchee.    It  was  2I4» 
objected,  that  the  recovery  was  not  effectual  to  bar  the 

estate  tail,  because  the  wife  was  named  in  the  praecipe 
as  joint  tenant  with  her  husband,  and  appeared  and 
vouched  as  joint  tenant ;  and  the  vouchee  entered  into 
the  warranty,  admitting  that  he  ought  to  warrant  to 
them,  whereby  he  also  admitted  that  the  wife  had  an 
estate  in  the  tenancy,  and  had  cause  to  vouch ;  and  as 
she  ought  to  have  the  recompence  in  value  by  con-* 
elusion,  there  was  therefore  no  reason  why  the  issue 
in  tail  should  be  barred ;  for  the  reason  that  an  estate 
tail  is  allowed  to  be  barred  by  a  common  recovery  is^ 
on  account  of  the  recompence  in  value,  which  is,  or 
by  possibility  may  be  rendered ;  and  if  the  wife  was 
entitled  to  the  recompence  in  value,  and  not  the  issue 
in  tail,  then  there  was  no  reason  why  the  issue  should 
be  barred.  But  the  Judges  were  unanimously  of  opi- 
nion, that  in  this  case  the  estate  tail  was  barred,  for' 
it  was  expressly  found  by  the  verdict,  that  the  wife 
had  nothing  in  the  tenements  at  the  time  of  the  reco- 
very, but  that  the  husband  was  sole  seised  in  tail ;  and 
as  he  alone  lost  the  tenancy,  the  recompence  should 
go  to  him,  an4  should  be  of  the  like  eistate  with  that 
he  had  lost. 

SI.  It  was  formerly  held,  that  where  a  prcecipe 
was  brought  agamst  a  tenant  for  life  and  the  re- 
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mainder-man,  such  a  recovery  would  not  bar  the 
.estate  tail. 

» 

I^eedi  r.  ^«  Thus,  where  a  person  was  tenant  for  life,  with 

^^^^;^i  /.w^   remainder  to  his  eldest  son  in  tail,  and  a  praxipe  was 

Cro.  £1. 670.  i        /%  «  jt         jr 

2Roil*8Abr.  brought  against  the  father  and  son  jointly,   who 

3^Reu.  6  b    '^^^^^^  ^^^^  ^®  common  vouchee.    It  was  held  by 

three  Judges  against  one,  that  the  estate  tail  of  the 
aon  was  not  barred  by  the  recovery ;  for  the  lands 
recovered  in  value  must  go  in  the  same  manner  in 
which  the  estate  that  was  lost  would  have  gone; 
whereas,  in  the  present  case,  there  being  a  joint 
praxipe  brought  against  the  tenant  for  life  and  the 
.person  in  remainder,  they  must  be  supposed  to  be  joint 
tenants,  and  the  judgment  must  be  accordingly ;  that 
as  the  reason  why  a  recovery  bars  an  estate  tail  is  on 
account  of  the  recovery  in  value,  and  as  it  cannot  be 
averred  that  the  lands  recovered  in  value  shall  go  in 
any  other  manner  than  that  which  is  stated  in  die 
record,  it  follows,  that  the  issue  in  tail  can  have  no 
jrecompence. 
^a*  37.  23.  Mr.  Pigot  observes,  that  these  reasons  savour 

of  a  wonderful  subtil^ ;  and  althoi^h  no  man  would 
venture  to  sufler  a  recovery  in  this  manner,  yet  if  a 
question  of  this  kind  were  now  agitated,  these  dis- 
tinctions would  not  be  so  easily  admitted,  since  the 
courts  of  law  adopt  every  mode  ofsupporting  common 
recoveries,  as  assurances  generally  used,  for  the  con- 
veyance  of  estates.  And  in  the  following  case  the 
Court  of  King^s  Bench,  was  of  opinion,  that  a  reco- 
very of  this  kind  would  bar  an  estate  tail. 
Page  ▼.  24.  A  tenant  in  tail  and  tl^e  person  in  remainder 

Hayward.  joined  in  making  a  tenant  to  the  pnedpet  who 
2  i^k.  570.  vouched  them  j<Hntly,  and  th^  in  the  same  man- 
Ho?t^8^     ner  vouched  over  tiie  commob  vouchee.    It  was 
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olijected,  that  as  the  voucher  was  joint,  the  recovery 
luQ  value  must  be  joint,  and  so  the  tenant  in  tail  and 
the  person  in  remainder  must  recover  moieties  in 
value ;  whereas  the  whole  was  recovered  against  the 
tenant  in  tail,  and  consequently,  to  bind  the  issue,  he- 
ought  to  recover  in  value  the  whole  f  so  that  the  reco- 
very in  value  not  being  proportionable  to  the  loss,  it 
was  void.  Lord  Chief  Justice  Holt  delivered  the 
opinion  of  the  Court  As  to  the  validity  of  the  reco- 
very in  baring  the  estate  tail,  he  observed,  that  if  a 
fretcipe  was  brought  against  a  tenant  in  tail  in  pos- 
session and  a  stranger  in  an  adversary  action,  and  a 
recovery  was  had,  it  would  be  good:  for  when  a 
prtBcipe  was  brought  against  several  persons,  it  was  not 
necessity  that  they  all  should  be  tenants  of  the  free- 
hold, for  if  any  one  of  them  had  the  freehold,  it 
would  be  sufficient  And  if  the  bringing  a  profcipe 
against  a  tenant  in  tail  and  a  stranger  would  not  vitiate 
a  recovery,  neither  would  a  joint  voucher ;  for  when 
the  vouchee  comes  in  and  enters  into  the  warranty, 
he  fli  as  much  tenant  in  law  to  the  writ,  as  if  the 
priBdpe  had  been  originally  brought  against  him ;  and 
so  the  case  of  a  stranger  being  vouched  jointly  with 
the  person  who  is  seised  of  the  estate,  did  not  di£fer 
from  the  case  of  a  stranger  being  made  tenant  to  the 
¥nit  jointly  vrith  the  person  who  had  the  freehold.  If 
a  tenant  in  tail  conveyed  the  freehold  to  a  third  person, 
against  whom  a  prtecipe  was  brought,  and  he  vouched 
a  stranger,  who  vouched  the  tenant  in  tail,  and  the 
tenant  in  tail  entered  into  the  warranty,  and  vouched 
over  the  common  vouchee;  this  would  be  a  good 
recovery ;  for  in  an  adversary  action,  if  the  tenant  to 
the  pnscipe  vouched  a  stranger  who  neVer  had  aiiy 
eMAte  in  the  ^land,  there  vras  no  remedy  fbr  it ;  the 
demandant  could  not  counterplead  the  voucheri  until 
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the  statute  of  Westminst  1.  c.  40«,  which  was  produc- 
tive of  great  inconvenience,  for  when  a  proecipe  was 
brought  against  the  tenant  of  the  land,  he  might  vouch 
a  stranger,  and  that  stranger  might  vouch  another 
stranger,  and  so  ou  in  infinitum ;  and  therefore  the 
statute  gave  the  counterplea,  that  neither  the  vouchee, 
nor  any  of  his  ancestors  were  ever  seised  of  the  lands 
in  question,  by  which  they  might  have  enfeoffed  the 
tenant  or  his  ancestors;  but  with  this  exception, 
unless  the  warrantor  were  present,  and  would  gratis 
enter  into  the  warranty.     If  a  stranger  be  a  good 
vouchee,  he  becomes  a  good  tenant  to  the  writ,  and  a 
release  to  him  by  the  demandant  after  he  has  entered 
into  the  warranty  is  good,  and  the  vouchee  may  plead 
it  after  the  last  continuance,  for  it  is  as  valid  as  if  it 
had  been  made  to  the  tenant  himself.  Nor  is  it  mate- 
rial whether  there  was  any  real  warranty  between  the 
tenant  and  the  vouchee  when  it  is  once  admitted  upon 
record,  for  it  is  then  the  s^ne  as  if  there  really  had 
been  a  warranty.     The  principal  difficulty  in  the  case 
was,  because  the  recovery  in  valuie  was  not  propor- 
tionable to  the  loss,  for  by  tlie  joint  voucher  the  reco- 
very in  value  must  be  joint,  whereas  the  vouchees 
were  tenants  in  tail  of  the  whole,  the  one  in  possession, 
the. other  in  remainder;  and  this  would  be  a  great 
objection,  if  the  case  w^re  considered  upon  the  foot  of 
the  Qstoppel,  for  the  tenant  in  tail  will  be  estopped 
during  bis  life  from  claiming  more  than  a  moiety  of 
the  recompence  in  value,  but  aft;er  his  death  the  issue 
in  tail  will  not  be  estopped,  but  may  say  that  the 
tenant  in  tail  in  remainder  had  no  estate  in  possession 
in  the  land^  so  the  recoiQpence  in  value  will  go  to  him 
iinly. '  And  there  is  no  difference  between  this  case 
iiQte, }  2O9  ,  ^nd  that  of  £are  v.  Snow,  in  Plowden,  5  J  4,  where  the 
'   l^tisband  was  tenant  in  tiol  of  lands,  and  a  pr€ecip€i 
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being  brought  against  him  and  his  wife,  they  vouched 
over  the  common  vouchee,  and  the  recovery  was  held 
to  be  good ;  though  it  was  objected  that  the  recompence 
in  value,  which  was  the  cause  of  the  bar,  should,  if  the 
wife  survived,  go  to  her,  and  therefore  the  issue  in 
tail  was  not  barred.  But  it  was  held,  that  the  issue  in 
tail  should  not  be  bound  by  any  estoppel  which  his 
father  admitted,  by  joining  in  the  voucher  with  his 
wife,  but  might  say  that  his  father,  was  sole  tenant  in 
tail^  and  the  wife  had  lost  nothing ;  and  he  being  the 
person  who  had  lost  the  whole,  should  have  the  whole ' 
recompence. 

There  was  a  case  in  Trin.  1657,  Rot.  179  or  180, 
between  Murrell  and  Osbom  (of  which  his  Lordship 
said  he  had  a  report  in  the  hand- writing  of  Lord  Chief 
Justice  Bridgman)  where,  in  a  formedon,  the  tenant  in 
tail  pleaded  in  bar  a  common  recovery  on  a  prcecipe 
against  the  grantee  of  tenant  in  tail,  in  which  the 
tenant  in  tail  and  a  stranger  were  jointly  vouched, 
and  vouched  over  the  common  vouchee ;  and  it  was 
resolved  that  the  recovery  was  good.  And  there  was 
also  a  case  23  Hen.  VIIL  Brooke's  Ab.  tit.  Recoveries 
in  Value,  27,  where  a  woman  was  tenant  in  tail,  and  a 
prcecipe  being  brought  against  her  and  her  husband, 
they  vouched  over  the  common  vouchee ;  and  the  re- 
covery was  held  good,  though  the  husband  survived, 
because  the  recompence  went  in  the  same  manner  as 
the  land  recovered  would  have  gone.  This  case  was 
full  in  point,  for  the  husband  was  as  much  a  stranger 
to  the  wife's  estate  tail  as  any  other  person  ;  and  so  in 
Eare  and  Snow  was  the  wife  to  the  husband  j  the  only 
difference  being,  that  in  tlie  case  in  Brooke  the  husband 
must  have  been  named,  whereas  in  that  of  Eare  and 
Snow  the  wife  need  not.     His  Lordship  concluded. 
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Doe  V.  with  citing  the  case  in  1  Inst.  S76  a.  and  b.^  where  it  i^ 

2^Taun't  59  ^^^  down,  that  if  the  heir  at  common  law  and  the 
Fearne*8  heir  in  borough  english  are  jointly  vouched,  and  vouch 
338™^°^'       over  the  common  vouchee,  the  heir  in  borough  englisb 

will  have  the  whole  recompence  in  value,  because  it  is 
he  who  sustains  the  loss ;  and  so  of  heirs  in  gavd* 
kind.    Judgment  was  given  that  the  recovery  barred 
the  estate  tail. 
1  lost.  185  a.      05.  Where  two  persons  are  seised  as  joint  tenants 

for  life,  with  a  remainder  in  tail  to  one  of  them,  the 

person  who  has  the  remainder  in  tail  may  suffer  a 

common  recovery,  which  will  bar  his  moiety  of  the 

estate  for  life,  and  also  a  moiety  of  his  estate  tail  i 

for  the  recovery  severs  the  jointure. 

Marquis  of         gg^  Thus,  where  a  gift  was  made  to  Lionel  Morris 

Case,  and  Ann  Miles,  of  the  manor  of  M.,  to  hold  to  the 

3  Rep.  1.       gj^^i  Lionel  and  Ann,  and  to  tlie  heirs  of  the  body  of 

the  said  Lionel,  remainder  over.  A  writ  of  entry  was 
brought  against  the  said  Lionel,  who  vouched  over 
the  common  vouchee,  and  judgment  was  given,  and 
execution  had,  according  to  the  usual  form  of  com- 
mon recoveries.  It  w^as  unanimously  resolved,  that 
although  Ann  Miles  was  jointly  seised  with  the  said 
Lionel  for  her  life,  so  that  as  well  Lionel  as  the  vouchee 
might  have  abated  the  writ ;  yet  when  the  vouchee, 
without  demand  of  any  lien,  entered  generally  into 
the  warrsoity,  and  thereby  admitted  the  writ  good, 
and  Lionel  recovered  in  value  against  the  vouchee, 
who  entered,  according  to  the  estate  of  the  person 
who  vouched ;  therefore,  as  to  one  moiety,  the  reco- 
very was  a  good  bar  to  the  estate  tail,  and  to  the  re* 
m^inder  over,  because  the  jointure  was  severed ;  but 
as  to  the  other  moiety,  whereof  Ann  Miles  was  te- 
nant for  life,  the  recovery  was  no  bar  either  to  the 
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estate  tail  which  Lionel  had,  expectant  on  the  estate 
for  Ufe  of  Ann  Miles,  or  to  the  remainder,  because 
for  this  moiety  Lionel  was  not  tenant  to  the  praecipe. 

27.  It  has  been  stated  in  a  former  title,  that  hus-  Tit- 18.  c.  l. 
band  and  wife  being  considered,  in  law,  as  one  per- 
son, if  an  estate  be  limited  to  them  and  the  heirs  of 

their  bodies,  or  to  them  and  their  heirs,  they  do  not 
take  by  moieties,  but  are  seised  of  one  entire  estate, 
and  the  husband  alone  takes  nothing ;  not  the  whole 
estate,  because  the  wife  has  a  joint  estate  with  him 
in  possession ;  nor  an  undivided  moiely  of  the  estate, 
because  there  are  no  moieties  between  husband  and 
wife :  so  that  if  the  husband  alone  sufiers  a  common 
recovery  of  an  estate  of  this  kind,  it  will  be  no  bar 
either  to  a  moiety,  or  to  the  whole. 

28.  Thus,  where  lands  were  rendered  by  fine  to  2^^  ^- 
kusband  and  wife  for  life,  and  to  the  heirs  of  the  a  Rep.  5. 
body  of  the  husband.     A  praecipe  was  brought  against' 

the  husband,  who  suffered  a  common  recovery,  witli 
voucher  over  of  the  common  vouchee,  the  wife  being 
then  alive.  It  was  resolved,  that  this  recoveiy,  suf- 
fered by  the  husband  only,  should  not  bind  the 
remainders,  because  there  are  no  moieties  between 
husband  and  wife,  and  the  husband  has  no  power  to.  • 
sever  the  joint  tenancy,  or  to  dispose  of  the  land, 
during  the  life  of  the  wife,  be  not  being  seised  by 
force  of  the  entail ;  and  although  the  husband  sur- 
vived the  wife,  yet  that  was  not  material,  because  the 
law  considered  the  case  as  it  was  at  the  time  of  the 
recovery. 

29*  So,  where  it  was  found  that  the  grandfather  Cllthero  v. 
covenanted  to  stand  seised  to  the  use  of  himself  and  2sS"'568 
his  wife  for  their  lives,  with  remainder  to  the  heirs 
male  of  the  said  grandfather,  on  the  body  of  the  said 
wife  begotten,  remainder  over ;  the  grandfather  suf- 


458  Titk  XXXVI.   Recovery.    Ch.  vii.  %  29— SI. 

fered  a  common  recovery  and  died,  his  wife  having 
survived  him.    To  support  this  recovery  it  was  con- 
tended, that  the  case  of  Owen  v.  Morgan  was  not 
law ;  for  if  baron  and  feme  had  an  entirety,  then 
each  had  the  whole,  and  therefore  the  baron  might 
make  a  good  tenant  to  the  praxipe  for  the  whole. 
Pemberton  contra^  that  case  was  never  questioned ; 
the  wife's  estate  hinders  the  entail  from  executing  in 
the  baron ;  so  that  it  is  only  a  kind  of  contingent 
estate  after  the  death  of  the  wife ;  and  the  estate  tail 
cannot  be  tacked  to  the  estate  for  life  of  the  husband, 
during  the  life  of  the  wife,  because,  during  her  life 
there  is  an  intervening  estate.    It  was  therefore  ad- 
judged, that  the  recovery  was  void. 
And  all  Re-        SO.  A  common  recovery  duly  suffered  is  not  only  a 

Reveraiona?    8^^  ^^  *^  ^P^  estate  tail,  but  IS  also  a  bar  to  all  re- 
mainders, and  to  the  reversion  dependent  on  such 
estate  tail ;  and  also  to  all  charges  and  incumbrances 
created  by  the  persons  in  remainder  and  reversion. 
Cnpcl's  Case,      *^1*  Thus,  where  William  Capel,  being  tenant  in 
1  Rep.  62.      t^^   remainder  in  tail  to  Richard  Capel,  Richard 

Capd  granted  a  rent-charge  of  SOL  per  annum  to  his 
son  i  afterwards  William  Capel  levied  a  fine  of  his 
estate  tail  to  two  persons,  against  whom  a  praecipe 
was  brought,  who  vouched  William  Capel,  and  he 
vouched  over  the  common  vouchee^  by  which  means 
a  recovery  was  suffered  of  the  lands.  William  Capel 
died  without  issue,  and  the  question  was,  Whether 
this  rent-charge,  granted  by  the  remainder-man,  was 
barred  by  the  recovery  ?  It  was  resolved  by  all  the 
Judges,  in  the  Exchequer  Chamber,  that  this  rent- 
charge  was  well  barred,  and  that  a  common  recovery, 
duly  suffered  by  a  tenant  in  tail,  should  not  only  bind 
the  remainder,  and  all  leases,  charges,  and  incum- 
brances granted  or  made  by  the  person  in  remainder, 


Title  XXXVL    Recover;/.    Ch.  vii.  S  31—88/  459 

but  also  the  reversion,  and  all  leases,  charges,  and 
incumbrances  granted  or  made  by  the  person  in 
reversion ;  and  that  there  was  no  difference  between 
a  reversion  and  a  remainder,  expectant  upon  an  estate 
tail,  in  that  respect. 

32.  So  where  A.  was  tenant  in  tail,  remainder  to  Cholmley's 

Cftse 

B.  in  fee.  B.  granted  his  remainder  to  a  stranger  2  Rep.  52. 
for  life,  with  remainder  to  the  Queen  in  fee,  upon 
condition.  A.  the  tenant  in  tail  suffered  a  common 
recovery  j  and  the  question  was.  Whether  the  reco- 
very barred  the  estate  for  life,  and  the  remainder 
upon  condition  to  the  Queen  ?  It  was  resolved,  that 
the  recovery  not  only  barred  the  estate  tail  of  A.,  but 
also  the  estate  for  life  in  remainder;  and  that  the  re- 
mainder in  fee  limited  to  the  Queen  was  void. 

33.  Rowland  Morley  being  seised  in  fee,  made  a  Hudson  t. 
feoffment  to  the  use  of  himself,  and  the  heirs  male  of  Baron, 
his  body,  remainder  in  tail  to  several  other  persons,  ?.^I'^®* 
with  a  proviso,  that  if  Rowland  and  Edward  his  son  236. 
and  Lady  Elizabeth  Morley  should  happen  to  die, 

and  there  should  be  no  issue  male  of  Rowland,  that 
then  Ann  Morley  should  have  a  rent-charge  out  of 
those  lands  of  2001.  a  year,  until  she  received  the 
sum  of  2000/.  Edward  Morley,  the  last  issue  male 
of  Rowland  Morley,  made  a  ledse  for  1000  years, 
and  afterwards  levied  a  fine  and  suffered  a  recover}'', 
and  died  without  issue.  The  question  was.  Whether 
the  rent-charge  of  200/.  a  year,  limited  to  Ann  Mor- 
ley, was  barred  by  this  recovery?  It  was  argued, 
that  the  rent-charge  was  only  a  contingent  use,  which 
was  not  in  esse  when .  the  recovery  was  sujSered  :  so 
that  the  recompence  in  value  could  never  extend  to 
it,  and  therefore  that  it  ought  not  to  be  barred.  As 
to  Capel's  case .  it  was  observed,  that  the  rent  was 
barredf  because  it. issued  out  of  tlie  remainder  in  tail. 
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which  was  barred  by  the  recovery.  But  tt  was  re^^ 
solved)  that  the  rent<:harge  was  barred  by  the  reco* 
very,  because  all  the  estates  charged  widi  the  rent 
were  barred;  and  that  Capd's  case  ruled  the  present 
case  }  for  in  that  case  all  the  objections  were  made 
which  arose  in  the  present  case.  And  Sir  Matthew 
Hale  observed,  that  about  the  9  £liz.  it  was  doubted 
whether,  if  a  remainder  for  years  were  limited  after 
an  estate  tail,  it  could  be  barred  by  a  recovery  sof* 
fered  of  the  estate  tail ;  because  the  liase  for  years 
being  only  a  chattel,  no  recompence  in  value  coold 
go  to  it ; .  but  it  was  now  universally  allowed,  that 
such  a  lease  was  barred  by  a  recovery. 
I  Mod.  111.       34.  If  lands  be  given  in  tail,  determinable  on  the 

donor^s  payment  of  1,000/.  with  a  remainder  over^ 
and  before  the  day  of  payment  the  tenant  in  tail  suf- 
fers a  common  recovery ;  the  right  of  the  donor  to 
the  l,000iL  and  also  the  remainder  over,  will  be  well 
barred. 
Lit.  §  649.  35.  If  a  tenant  in  tail  is  disseised,  and  releases  to 
^  ^^^*       '  the  disseisor,  the  estate  tul  is  in  abeyance ;  yet  the 

tenant  in  tail  may  su£fer  a  common  recovery ;  which 
will  bar  the  estate  tail,  the  remainders,  and  the  rever* 

sion. 
Herbert  ▼.  36.  If  a  tenant  in  tail  levies  a  fine  with  proclanuk 
i^U?R.223.  tions,  and  afterwards  suffers  a  common  recovery  j 
Poph.  100.  although  the  estate  tail  was  destroyed  by  the  fine, 
Lcvcrrijafra,  yet  still  the  recovery  will  bar  the  remainders  and 
c-  8.  reversion  depending  on  the  estate  tail.    The  reason 

infra,  §  45.    usually  given  for  this  determination  is,  that  when  the 

tenant  in  tail  is  vouched,  and  comes  iot  upon  the 

voucher,  he  comes  in  of  all  the  estates,  that  were  ever 

in  him  ;  and  as  the  estate  tail  was  once  in  him,  itis 

2  Roll.  Ab.    therefore  barred.    Serjeant  Roll  says,  the  reason  of 

^^^*  the  determination  is,  because  a  common  recovery  '^ 
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tt  common  assurance.    It  has  also  been  said  that  the 
tenant  in  tail»  after  levying  a  fine,  has  still  a  scinHUa 

Juris  in  him,  which  enables  him  to  bar  the  remain- 
ders. 

S7.  In  the  case  of  a  tenant  in  tail  levying  a  fine, 
and  then  dying,  leaving  issue  ;  it  seems  to  be  a 
doubtfiil  point  whether  such  issue  can,  by  suffering 
A  common  recovery,  bar  the  remainders  and  reversion 
depending  on  the  estate  tail.  No  case  of  this  kind 
hasy  I  believe,  ever  been  judicially  determined ;  but 
it  is  highly  probable  that  if  a  case  of  this  nature  arose,  %^^^*  ,^^' 

'  the  Judges  would  determine,  that  the  remainders  442. 
depending  on  such  an  estate  might  be  barred  by  a 
common  recovery,  in  which  the  issue  in  tail  was 
vouched ;  for  otherwise  such  remainders  and  rever- 
sion must  continue  to  subsist  as  a  futute  estiEtte  or 
interest,  to  take  efiect  in  possession  upon  the  remote 
event  of  a  general  failure  of  issue  of  the  tenant  in 
tail ;  incapable  of  being  barred  or  destroyed  by  any 
means  whatever.  This  would  be  a  perpetuity  to  a 
greater  degree  than  what  is  allowed  by  our  law,  or 
should  be  permitted  in  any  commercial  country* 

It  may  also  be  observed,  that  if  a  tenant  in  tail, 
after  levying  a  fine,  has  still  in  him  a  scmHUa  juriSf 
sufficient  to  enable  him  to  sufier  a  common  recoveiy, 
that  scintilla  juris  will  descend  to  the  issue  in  tail^ 
and  therefore  they  will  be  as  well  enabled  te  suffer  a 
common  recovery  as  their  ancestor  was. 

88.  It  has  been^fletermined  that  if  a  tenant  in  tail  2RoU.Ab. 


be  attainted  of  treason,  and  afterwards  suffers  a  com-  ^^'^  ^^^ 
mon  recovery,  it  will  not  bar  the  remainders^  or  i  Keb.  so. 
reversion ;  because  9  person  attainted  is  not  capable  ^'^' 
of  taking  any  thing  but  for  the  benefit  of  the  King ; 
and  consequently  the  recompence  in  value  must  go 
to  the  King )  so  that  the  persons  in  remainder  and 
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the  reversioi^er  can  have  no  benefit  from  it^  and 
therefore  are  not  barred.  Besides,  recoveries  being 
common  assurances,  the  recovery  of  a  person  attainted 
must  be  void,  in  the  same  manner  as  any  other  con* 
.  veyance  of  his  would  have  been. 
Pa.  73.  Mr.  Pigot,  however,  seems  to  have  thought  that 

there  was  such  a  scintilla  juris  in  the  tenant  in  tail, 
after  an  attainder,  that  by  a  common  recovery  he 
might  bar  his  issue,  the  remainders  and  reversion  ; 
for  if  the  King  should  pardon  the  party,  and  restore 
the  land,  he  m^ht  bar  the  entail,  although  the  at- 
tainder remained  in  force. 

39-  An  equitable  or  trust  estate  tail,  and  all  equi- 
table  remainders  expectant  thereon,  and  also  the  equi- 
table reversion,  may  be  barred  by  a  common  recovery, 
of  which  an  account  will  be  given  in  the  next  chapter. 
Vide  infra,         40.   Estates  tail  of  the  gift  of  the  Crown  may  be 
^*  ^^'  barred  by  a  common  recovery,  unless  they  have  been 

given  as  a  reward  for  services ;  but  it  appears  doubt- 
ful whether  a  reversion  in  the  Crown,  expectant  upon 
the  determination  of  an  estate  tail,  is  barred  by  a 
common  recovery. 
And  an  Entail  41.  We  have  seen  that  a  common  recovery  may 
chanre!'^'^"      be  suffered  of  a  rent-charge  issuing  out  of  land,  and 

if  such  a  rent  be  granted  in  tail,  with  a  remainder 
over,  a  recovery  suffered  by  the  tenant  in  tail  will  - 
bar  the  entail,  and  also  the  remainder. 
Smith  r.  42.  Thus,  where  a  person  devised  a  rent  of  £50  - 

Car^r,  52.  P^  cmnvm^  to  be  issuing  out  of  land,  to  his  son  and 
12 Mod. 513.  his  heirs;  and  if  the  said  son  should  die  without 
Peach,  heirs  male  of  his  body,  then  he  devised  it  over.     The 

Lut.  1224.      gQjj  suffered  a  common  recovery  of  this  rent,  and  died  • 

without  issue  male. 

Lord  Ch.  J.  Bridgman  and  all  the  other  Judges  of 
the  Court  of  C.  P.  were  of  opinion,  that  the  recovery  - 
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urns  good,   and  the  remainder  well  barred.     This 
judgment  was  affirmed  in  the  Court  of  K.  B. 

4S.  A  distinction  has,  however,  been  established  Chaplin  v. 
between  a  grant  of  a  rent-charge  in  tail,  with  a  re-  jp^^UJ^joo 
mainder  over  of  the  same  rent-charge  in  fee,  and  a  I'igot,  97. 
grant  of  a  rent-charge  in  tail,  without  any  subsequent 
limitation  of  it  in  fee :  in  the  first  case,  the  tenant  in 
tail  acquires  an  estate  in  fee  simple  in  the  rent-charge, 
by  the  operation  of  the  common  recovery ;   but  in 
the  second,  he  only  acquires  a  base  fee,  determinable 
on  his  decease  and  failure  of  issue. 

44.  It  has  been  stated  that  a  common  recovery  Effect  of  He- 
may  be  suffered  with  single,  double, or  treble  voucher;  g^X'^and*^^ 
and  Pigot  says,  if  a  recovery  is  suffered  without  any  double 

1  ./••    J X  •        •  J  i»     1^  Voucher. 

voucher,  as  if  judgment  is  given  upon  default,  con-  Pa.  io8. 
fession,  or  nient  dedire  of  the  tenant,  it  does  not  bind 
the  issue  in  tail ;  because  they  have  no  recompence, 
and  are  not  estopped  by  their  father's  judgment,  as 
they  claim  paramount  the  estoppel,  perjbrmam  doni; 
and  therefore  they  may  falsify  such  a  recovery. 

45.  A  recovery  with  single  voucher,  that  is,  where 
the  prcecipe  is  brought  against  the  tenant  in  tail  him* 
self,  who  immediately  vouches  over  the  common 
vouchee,  is  a  good  bar  to  the  estate  whereof  the 
tenant  in  tail  is  in  possession  at  the  time  of  the  re- . 
covery,  but  is  no  bar  to  any  other  estate.     A  reco-  Moor,  256. 

Tim    AK    tif 

very  with  double  voucher,  that  is,  where  the  tenant  r^^Jq  30 
in-  tail  is  vouched,  and  vouches  over  the  common 
vouchee,  is  a  good  bar,  not  only  to  the  estate  where- 
of he  is  then  in  possession,  but  also  to  all  other 
estates  in  the  land  to  which  he  has  any  right,  al- 
though such  estates  be  divested  out  of  him  and  dis- 
continued. A  recovery  with  treble  voucher  is  used 
to  make  a  perpetual  bar  of  the  estate  whereof  the 
tenant  to  the  prcecipe  was  seised,  and  also  of  every 
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estate  of  inheritance  which  has  ever  been  in  the  first 
or  second  vouchee,  or  their  ancestors ;  and  also  of 
all  remainders  and  reversions  depending  on  those 
estates,  and  all  charges  and  incumbrances  derived 
out  of  those  remainders  and  reversions. 

Kgot,  109.        46.  The  reason  of  the  difference  between  a  reco- 

very  with  single  and  a  recovery  with  double  voucher 
is,  that  in  a  recovery  with  single  voucher,  if  the 
tenant  is  not  seised  of  the  estate  tail  at  the  time,  the 
issue  in  tail  may,  after  the  death  of  the  ancestor, 
plead  riient  tenant  tempore  brevis^  nee  unquam  postea^ 
and  by  that  means  avoid  the  recovery ;  for  the  tenant 
in  tail  not  being  seised  of  the  estate  tail  at  the  time 
of  the  recovery,  the  recompence  in  value  can  only 
go  in  lieu  of  the  estate  whereof  he  was  then  seised^ 
and  not  in  lieu  of  the  estate  tail ;  so  that  as  to  the 
issue  in  tail,  it  only  operates  as  a  recovery  on  a  false 
title,  which  never  bound  them,  because  they  could 
have  no  recompence  in  value :  but  where  the  tenant 
in  tail  comes  in  upon  the  voucher  of  the  tenant 
to  the  preecipe,  without  demanding  the  lien  or  coun- 
terpleadilig  the  warranty,  he  then  comes  in,  in  privity, 
of  all  the  estates  he  ever  had,  though  the  precedent 
estate,  on  which  the  voucher  depends,  is  divested, 
discontinued,  and  turned  to  a '  right,  and  the  re« 
compence  in  value  which  he  has,  or  possibly  may 
have,  bars  the  issue  in  tail. 

47-  If  therefore  a  teiiant  in  tail  be  disseised,  or 
discontinue'  the  estate  tail,  by  fine  or  ieofflnenty 
and  takes  back  an  estate  jto  himself  in  fee  or  in  tail* 
and  then  suffers  a  common  recovery  with  (angle 
voucher,  it  will  not  bar  the  estate  tail. 

ante,  §  7.  48.  Thus,  in  Taltarum's  case,  it  was  reserved,  that 

the  issue  in  tafl  was  not  barred  by  the  recoveiy  of 
his  ancestor,  because  it  was  only  with  single  voucher,** 
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mnd  the  tenant  ia  tail  wm  not  actually  seiaed  of  the 
estate  tail  at  the  time  of  the  recovery* 

49^*  Sn  tf  there  be  tenant  for  life,  remaindei-  in  tail  Lincoln  Col- 
to  another  peraon,  and  a  stranger  disseised  the  tenant  s^ep^as. 
for^  iife,  and  then  enfeoiis  the  person  in  remainder, 
against  whom  ^prtBcipe  is  brought,  and  he  suffers  a 
common  recovery,  this  will  not  bind  the  remauider 
in  tail,  because  the  tenant  in  tail  was  not  seised 
thereof  at  the  tiine  when  the  recovery  was  aujOEered^ 
bnfc  had  only  a  right  thereto ;  and  so  the  recompence 
in  vakie  could  not  extend  f,o  it^ 

3(K  Where  a  wonian,  who  Was  tenant  £ir  life,  P*^<^^  ^• 
married  the  remainder-man  in  tail,  and  they  yoitied  cro.£iiz!827. 
in  levying  a  fine,  sur  done^  grant,,  amt  render^  wheidby 
the  lands  w6re  rendered  to  the  woman  for  life,  with 
remainder  to  the  husband  and  hia  heirs;  afterwards 
the  husband  and  wife  siifl^ed  a  common  rece^exy, 
with  single  voucher,  to  the  use  df  the  husband  and 
his  beifB.  It  was  resolved:  that  this  recovery  was  W0 
bar,  because  the  person  who  suffered  the  eommon 
recovery  was  not  seised  of  the  estate  i«3  at  the  time* 
but  of  an  estate  in  fee,  whioh^  he.  had  takeiA  baek  by 
the  fine;,  so  that  the  recompence  iii  valufe  yten^  to 
the  new  estate  in  fee,  and  ndt  tm  the  old  estate  tail* 

61.   In  the  same  manner,  where  tenant  in  tai^  r^^*^**'''* 
with  remainder  over^  covenanted  to  stand ;  aeiaf  d  to  Yeir!  51 
the  uaa  of  himself  and  his  heirs,  ufitil  tiie  marriage  of 
hiaatHi^  then  to  the  use  of  himself  ioir  life,  remaindar 
to  the  use  of  hia  son  and  the  heirs  of  hia  body;  ^hen 
aulfered  a  common  recovery  widi  single  vouchef ;  and 
died  without  isane;    It  was  adjudgedi  tHoMt  the  >e«- 
eovety  did  not  bar  the  remainder  expectant  on  the 
estate  teiU  because  the  covenant  to  stand  seised  had 
changed  the  estate  tad  intp  an  estate  in  fee ;  so  that 
Vol.  V.  H  h 


Meredyth 
V.  Leslie, 
6  Brown 
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the  person  who  suffered  the  recovery  was  not  seised 
of  the  Estate  tail  at  the  time. 

5i.  Where  a  person  is  tenant  for  life,  with  an  in- 
tervening estate  of  freehold  to  trustees,  for  preserving 
contingent  remainders  to  his.  sons  and  daughters, 
and  an  unexecuted  remainder  in  tail  to  himself,  re- 
mainder over }  a  recovery  with  single  voucher  will 
not  bar  the  remainders. 

5S.  Thus,  where  Charles  Meredyth,  being  seised  in 
fee  of  the  lands  ip  question,  and  having  one  son. 
Pari  Ca.  338.  Henry,  by  a  former  wife,  previous  to  his  maniqge 

with  his  second  wife  Judith  Savage,  by  articles  in 
consideration  of  the  then  intended  marriage,  which 
soon  after  took  effect,  and  of  1000/.  marriage  por- 
tion, and  of  his  natural  affection  for  his  son  Henry, 
covenanted  to  stand  seised  of  the  said  premises,  to  the 
use  of  himself  for  life,  and  after  his  decease  to  the 
use  of  Judith  for  her  life,  and  after  her  decease  to  the 
use  of  his  son  Henry  for  life,  remainder  to  trustees 
to  support  contingent  remainders,  remainder  to  the 
first  and  other  sons  of  Henry  in  tail  male,  remainder 
to  his  daughters  in  tail,  remainder  to  the  heirs  of  Hie 
body  of  Henry y  remainder  over.     By  indenture  tri- 
partite^  between  the  said  Charles  Meredyth,  and  Hemy 
Meredyth,  his  eldest  son  and  heir  apparent,  of  the 
first  part;   Philip  Savage  and  Henry  Luther,  of  the 
second  part ;  and  H.  Wybrants,  of  the  third  part ;  it 
was  witnessed,  that  in  performance  of  the  said  articles 
they  the  said  Charles  and  Henry  covenanted,  that 
Charles,  and  Judith  his  wife,  and  Henry,  would,  be* 
fore  the  end  of  Michaelmas  term  then  next,  levy  a 
fine  and  suffer  a  recovery  of  the  lands  comprised  in 
the  said  articles,  to  the  use  of  Charles  Meredyth  for 
life,  and  after  his  decease,  then  as  to  a  certain  part  of 
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the  said  lands  to  Judith  Meredyth  for  life,  for  her 
jointure,  remainder,  after  the  death  of  Charles  and 
Judith,  to  Henry  for  life,  remainder  to  trustees  to 
preserve  contingent  remainders,  remainder  to  the  first 
and  other  sons  of  Henry  in  tail  male,  remainder  to  his 
daughters  in  tail,  remainder  to  tJie  heirs  of  the  body  qf 
Hemy,  remainder  over.  After  the  death  of  Charles 
Meredyth,  his  son  Henry  entered  upon  the  lands  com- 
prised in  the  articles  and  settlement,  and  suffered  a 
recovery  with  single  voucher,  the  writ  of  entry  being 
brought  against  himself  as  tenant  of  the  freehold,  who 
vouched  over  the  common  vouchee.  One  of  the 
questions  in  this  case  was.  Whether  this  recovery  suf- 
fered by  Henry  barred  the  estate  tail  of  Henry,  and 
the  remainders  over  ?  The  House  of  Lords  directed  • 
the  Judges  to  deliver  their  opinion  upon  the  following/^ 
question :  "  A.  tenant  for  life,  remainder  to  trustees 
to  preserve  contingent  remainders,  remainder  to  his 
first  and  every  other  son  in  tail  male,  remainder  to 
his  daughters  in  tail  general,  remainder  to  the  heirs 
of  his  body,  with  remainders  over.  A.  suffers  a 
recovery  with  single  voucher,  being  himself  tenant^ 
to  the  writ.  Whether  this  recovery  is  good  to  bar 
the  remainders  expectant  upon  the  estate  tail  of 
A.  ?"  Whereupon  the  Lord  Chief  Justice,  of  the 
Court  of  Common  Pleas,  having  conferred  with  the 
Judges  present,  delivered  their  unanimous  opinion. 
That  the  recovery  with  single  voucher  did  not  bar 
the  remainders  over.  And  the  House  of  Lords  de- 
creed accordingly. 

54.  In  the  preceding  cases,  if  the  recoveries  had  been  Sheffield  v. 
suffered  with  double  voucher,  they  would  have  been  ^R^lf^o 
a  good  bar ;  because,  as  the  tenant  in  tail  would  then  418. 
have  come  in  upon  the  voucher,  he  would  have  been  *^'SoMi6. 
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bmrred  of  all  the  edtafes  and  interesta  which  were  ever 
in  him. 
ante.  §  27, 8.      55.  We  have  before  seen,  that  where  an  estate 

ia  given  to  a  husband  and  wife,  and  the  heirs  of  their 
bodies,  with  a  remainder  to  the  husband  in  tail^  a  M- 
covery  sufiered  by  the  husband  alone  will  not  bar  his 
remainder;  because,  there  being  no  moieties  be- 
tween husband  and  wifb^  the  hu^and  is  not  seised 
of  die  estate  tail  during  the  life  of  his  wife.  But  M» 
in  a  case  of  this  kind,  the  husband  suffers  a  recovery 
with  double  voucher,  it  will  be  a  good  bar  of  the 
husband's  remainder ;  because  when  he  comes  Sn  as 
a  vouchee,  he  comes  in  of  all  the  estates  that  are  in 
hiin. 
Cuppi6dike*8  56.  Thus,  where  A.  and  his  wife  were  edsed  of 
^^'   .       the  manor  i^  R  to  titem  and  the  heirs  mide  ^  tbe 

body  of  the  said  A.  The  husband  levied  a  iine^  and 
a  writ  of  entry  was  brought  against  tlie  cognitM  f^ 
the  fine,  who  vouched  the  husband,  and  he  toutlied 
Over  the  common  vouchee,  and  judgment  waa  given 
in  the  usual  manner.  The  question  was.  Whether 
the  remainder  was  well  barred  by  this  reooveiy^  tbe 
wife  not  being  vouched  ?  And  it  was  resolved,  tfrtit 
the  recovery  should  bar  the  remainder ;  for  altiioilg^ 
the  husband  alone  was  vouched,  and  not  his  wife, 
who  had  a  joint  estate  with  Kim,  yet  the  husband 
coming  in  as  vouchee,  the  recovery  barred  di  Che 
estates  which  were  ever  in  him. 
FitzwiiUam*s  57*  So,  where  A.  was  seised  of  a  manor  to  him  and 
Case,  his  wife,  and  to  the  heirs  male  of  the  body  of  ^Sbit 

6  Rep.  32.       ,      .        :         ^     ,  .      .         *       ,1     ^ 

husband.  A.  bargained  and  sold  the  manor  to  a 
stranger,  who  sufiered  a  common  recovery,  in  wfaidi 
A.  was  vouched,  who  vouched  over  the  c&mmom. 
vouchee*    It  was  adjudged,  diat  although  A.  akme 
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W1A  vouched,  and  not  his  wife,  yet  that  the  estate 
tail  was  barred,  for  the  reasons  given  in  the  last 
case. 

5S.  In  the  same  manner,  where  A.,  who  was  seised  Hallet  v. 
in  fee  of  the  lands  in  question,  upon  the  marriage  of  2*Lev  ?Q7. 
his  son  D.  covenanted  to  stand  seised,  to  the  use  of 
hknself  for  life,  remainder  to  the  said  D.  and  his  wife, 
«id  the  heirs  male  of  their  bodies,  remainder  to  D. 
and  the  heirs  male  of  his  body,  with  several  re- 
mainders over.     A.  died,  and  D.  sufiered  a  common 
recovery  with  double  voucher,  in  which  he  alone  was 
vouched,  and  vouched  over  the  common  vouchee : 
the  wife  died,  and  afterwards  D.  died  without  issue. 
It  was  agreed,  1st,  That  this  settlement  being  made 
h^ore  marriage,  when  the  husband  and  wife  tock 
by  moieties,  and  not  by  entireties,  the  husband  had 
an  absolute  power  over  his  own  moiety,  and  thei^ 
lore,  as  to  the  husband's  moiety,  the  recovery  was  a 
good  bar:   in  which  this  case  diflers  from  that  <^ 
Owen  v.  Morgan,  where  the  settlement  being  made 
after  the  marriage,  the  husband  and  wife  took  by  en- 
tireties.   Sdly,  That  this  recovery  was  no  bar  to  the 
m^ty  of  the  wife,  because  she  was  not  vouched. 
8dly,  That  ihe  estate  tail,  which  was  limited  to  D. 
and  his  wife  and  the  heirs  male  of  their  bodies,  being 
determined,  the  remainder  to  D.  in  tail  male  general, 
and  all  the  other  remainders  depending  thereon,  were 
absdiutely  barred  by  the  recovery  j  for  when  D.  was 
vouched,  and  vouched  over,  he  came  in  of  all  the 
estates  he  had,  and  consequently  the  remainder  in 
tail  male  to  himself,  and  all  the  remainders  depend- 
ing on  it,  were  well  barred. 

59*   Edward  Moody,  tenant  in  tail  under  his  fa-  Moody  v. 
ther*s  will,  with  a  contingent  remainder  in  fee  to  j^  ^^  ^49. 
himself,  being  about  to  marry,  in  I709  conveyed,  by 
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way  of  immediate  use,  to  the  use  of  himself  and  his 
intended  wife  for  their  lives,  with  remainder  to  the 
heirs  of  their  bodies,  remainder,  to  himself  and  his 
wife  in  fee.  Edward  Moody  afterwards  made  his  will, 
and  devised  part  of  his  estate,  of  which  he  had  suf- 
fered a  recovery,  to  his  younger  son,  after  the  death 
of  his  wife. .  The  wife  died,  and  the  eldest  son  set  up 
a  title  to  the  estate.  The  bill  was  brought  by  the 
younger  son.  It  was  argued  for  the  plaintiff,  that  the 
conveyance  being  before  marriage,  the  husband  and 
wife  were  entitled  in  moieties,  and  in  that  respect  dif- 
fered from  the  case  of  a  conveyance  to  husband  and 
wife  after  the  marriage ;  and  that  the  recovery  in  which 
only  the  husband  was  vouched  barred  a  moiety  of  the 
ante  4  56      estate.     This  was  said  to  be  doubted  in  Cuppledike's 

case,  but  was  settled  in  Hallet  and  Saunders.— It  was 
argued  for  the  defendant,  1st,  That  there  being  a  co- 
venant in  the  settlement  to  do  all  further  acts  by  fine, 
recovery,  &c.,  the  recoveiry  suffered  by  Edward 
Moody  was  to  be  considered  as  an  act  done,  not  in 
destruction,  but  in  confirmation  of  the  settlement 
2d,  That  the  husband  and  wife  were  seised  of  an  en- 
tire estate,  which,  according  to  Lord  Coke,  is  insepa- 
rable ;  and  therefore  the  recovery,  in  which  the  husband 
alone  was  vouched,  was  void  in  toto.  In  reply  it  was 
said,  as  to  the  first  question,  that  Edward  Moody 
being  seised  of  two  estates  tail,  the  recoveiy  barred 
both,  and  as  to  the  second,  Ihe  distinctioli  was  relied 
on  between  a  joint  estate  given  to  the  husband  and 
wife  before  marriage,  and  a  joint  estate  given  to  them 
after  marriage ;  the  former  is  severable,  the  latter  not 
Lord  Camden  (Chancellor),  after  taking  time,  from 
the  24th  January  to  the  30th  May,  for  consideration, 
gave  his  opinion.  First,  That  the  recovery  was  a  con- 
firmation of  the  settlement  and  not  a  destruction  of 
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it,  being  to  be  considered  as  a  bar  of  the  old  entail 
only.    This  was  a  slight  question,  and  deserved  little 
notice :  where  tenant  in  tail  is  vouched,  he  comes  in 
of  every  estate  he  has:  if  it  had  been  his  intention 
only  to  have  barred  the  old  entail,  he  would  have 
declared  so.     2d  question,  which  is  the  only  one 
that  deserves  serious  consideration,  is  as  to  the  opera- 
tion of  the  recoveiy.     In  general,  a  fine  or  recovery 
by  one  joint  tenant  only,  severs  the  joint  tenancy,  and 
operates  on  a  moiety.    Co.  Lit  187*  makes  the  di- 
stinction between  a  joint  estate  given  to  the  husband 
and  wife  during  the  marriage,  and  a  joint  estate  to 
them  before  marriage.    In  the  former  case  their  in- 
terest is  not  severable,  in  the. latter  case  they  take  in 
moieties.    The  doubt  in  Cuppledike's  case  arose  on 
a  joint  estate  during  marriage ;  and  1  Leon.  S70.  is 
mistaken  as  to  Lord  Coke's  doubt,  for  the  case  of  a 
joint  estate  before  marriage  is  not  mentioned  in  Cup- 
pledike's  case.    The  question  seems  to  have  been  de- 
termined in  Simmond's  case,  Moore,  92 ;   the  only 
doubt  is,  whether  the  husband  and  wife  can  hold 
moieties ;  and  in  that  case  all  the  Judges  held,  there 
were  several  estates  tail  between  husband  and  wife. 
It  follows  that  the  recovery  in  this  case  is  a  severandfe 
of  the  joint  estate,  and  passes  a  moiety. 

60.  The  power  of  suffering  a  common  recovery  is  The  Power  of 
one  of  those  privileges  which  is  so  inseparably  an-  jt^^"^  * 
nexed  to  an  estate  tail,  that  it  cannot  be  restrained  cannot  be. 
by  any  condition,  limitation,  proviso,   or  covenant  uiirt!,°223A. 

whatsoever.  1  Burr.  84. 

61.  Thus,  where  C.  Corbet  covenanted  to  stand  Corbet's 
seised  of  lands  to  the  use  of  himself  for  life,  remain-  ]  j^ '  g3 
der  to  the  use  of  R.  and  the  heirs  male  of  his  body,  Mildmay's 
with  divers  remainders  over.     Provided  ^hat  if  R.  or  5  ^^^  4q 
any  of  the  heirs  male  of  his  body  should  attempt  or 
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procure  any  act,  or  thitig,  by  which  al^  tUtsikb  tail  «o 
limited  should  be  undone,  barred,  i>t  ^detemutiM, 
that  then  the  tides  and  estates  to  him  limited,  ifiho 
should  90  do,  &c.  should  cease,  only  in  rei^ct  to 
Such  person  so  attempting,  in  the  same  manner  as  if 
such  person  so  attempting,  %ct.  were  naturally  itead  $ 
and  that  then  immediately  in  all  mich  cases,  the  uses 
of  such  lands  should  be  to  such  persons,  for  such  and 
the  like  estate,  and  in  the  mqe  manner  and  form,  and 
with  such  remainders  over,  and  under  such  iimitatkMia 
and  restrictions,  &c.  as  if  such  persons  so  attempting, 
&c.  were  naturally  dead.  Aftefwarda  Corbet  ^died, 
aod  R.  <he  first  tenant  in  tkil  sufifered  a  common  l*edo* 
very  to  his  own  use.  Hie  person  nelt  in  reih^nder 
entered ;  and  upon  the  question^  whether  s»^  ent^ 
was  la^ul  or  not,  the  Court  lof  Comttton  Pleas  tmatai*^ 
mously  agreed,  that  this  prwiso  to  cease  m  ^slfcate 
limited  to  one,  and  the  heirs  male  of  his  body,  M  jf 
the  tenant  mtaHivere  ^ad^  was  repugnant,  itkipossftjleft 
and  against  law«  For  the  death  of  MMafit  in  4^0/  ^Mfts 
not  a  cesser  of  the  estate  tall^  tmi  the- death  ^rf*  tenant 
in  tail  without  issue  of  hi6  b^y^  waa^the  datermina- 
tion  thereof.  .  .. .  i.  , .     ^ 

Mary  Por-  68.  So  where  lands  tt^re  devised  to  several  dau^* 
oSe!^  *  ^^  successively  in  tail,  with  a  p^vm&f  that  if  any  of 
\Q  Rtp.  37.    them  should  conclude  and  agtte  to  or  !fer  the  doing 

or  execution  of  any  act,  &c^  whereby  the  lands  en^ 
tailed)  &c.  or  any  restate  or  remainder  thereof  shMid 
by  any  way  or  means  be  disc<mtinued  or  aliened,  or 
should  do  any  act  or  thing  whereby  the  lands  might 
not  descend,  r^nain  or  come  as  limited  hy  the  ^nU^ 
that  then  the  p^son  «o  concluding  abd  agreeing  to 
or  for  the  domg  and  execution  of  any  anch  act^  &c. 
should  immediately  after  5uch  conehision  and  f^g^ee^ 
ment,  &c.  lose  and  forfeit  audi  esAate  and  benefit  as 
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she  and  they  might  daim,  in  such  manner  as  if  she 
or  they  had  never  been  named  in  the  will,  and  thence-  ' 
forth  the  estate  and  estates  limited  to  her  or  them 
should  utterly  oease,  as  fully  to  all  intents  and  pur- . 
poses  as  if  she  or  they  were  deadt  without  heirs  qflhehr 
bodies.  The  iirst  tenant  in  tail  concluded,  and  agreed 
to  sulflfer  a  common  recovery,  and  sufiered  one  ac- 
cordingly J  the  next  in  remainder  claimed  the  estate 
as  forfeited ;  and  contended,  that  if  the  donor  could 
not  restrain  the  recovery  after  it  was  suffered,  because 
thereby  the  remainder  was  barred,  yet  he  might  re- 
Mrain  the  conclusion  and  agreement  to  suffer  it,  to 
prevent  the  bar  by  the  recovery.  But  it  was  ad- 
judged, that  tenant  in  taQ  cannot  be  restrained  by 
any  coMditton  or  limitation  Bx>m  suffering  a  recovery ; 
aad  that  it  was  absurd  to  jmy  that  the  l^ecoveiif  itself 
cannot  be  prohibited  by  any  condition  or  limitation, 
and  yet  that  the  conclusion  or  agreement  to  suffer  it 
may  be  prohibited ;  and  it  was  also  laid  down  in  the 
arguments  in  the  same  case,  that  the  levying  a  fine 
within  statute  4  Hen.  VII.  c.  24.  and  32  Hen.  VIIL 
c.  36.  to  bar  the  issue,  was  of  the  number  of  those 
incidents  to  an  estate  tail  which  could  not  be  re- 
strained by  condition. 

63.  Although  a  condition  that  tenant  in  tail  shall 
not  suffer  a  recovery  is  void,  yet  it  appears  to  have 
been  held  by  Lord  Cowper,  that  a  covenant  not  to 
sufier  a  common  recoveiy  will  bind  the  assets  of  the 
covenantor. 

64.  Thus,  where  a  person,   in  consideration  of  CoUios  r. 
marriage,  settled  lands  upon  himself  for  life,  remain-  f  p[°wm's. 
der  to  his  intended  wife  for  life,  remainder  to  the  heirs  104. 

of  his  body  on  his  wife  to  be  begotten^  remainder  to      ^°' 
his  own  right  heirs»  and  covenanted  with  the  trustees, 
that  he  would  not  suffer  any  recovery  to  bar  the  limi* 
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tations  in  the  settlement.  The  husband  suffered  a 
recovery  of  these  lands  to  the  use  of  himself  and  his 
Vide  2  Ver-  heifs.  The  Lord  Chancellor  was  of  opinion,  that  the 
non,233.25i.  covenant  did  not  bind  the  land  so  as  to  defeat  the  re- 
Ktng  V.  covery.  But  it  being  pressed,  that  they  might  be  at 
Amb.  37*9.     liberty  to  sue  the  executor,  and  recover  out  of  the 

personal  assets,  an  issue  was  directed  to  tiy  what  the 

wife  and  the  issue  of  the  marriage  were  damnified  by 

the  breach  of  this  covenant. 

An  Heir  in         05.  Where  an  heir  in  tail  is  disinherited  by  a  com- 

'^^  ^^t      "^^^  recovery,  and  seeks  for  relief  in  a  court  of 

Title  Deeds,  equity,  the  recovery,   together  with  the  deeds  for 

2  P.  Wms.  making  a  tenant  to  the  prcecipCy  will  be  directed  to 
177.  be  brought  before  a  Master,  that  the  person  thus 
Fwriagdon,    barred  may  have  an  opportunity  of  inspecting  them» 

3  P.  Wms.     and  of  seeing  whether  any  thing  can  be  discovered 

for  his  advantage. 


(    irrs    ) 
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Section  1. 

A  COMMON  recovery  differs  very  much  in  its 
operation  from  a  fine,  for  it  has  not  the  effect  > 
of  establishing  an  undoubted  title  after  a  certain  num- 
ber of  years.  A  fine  was  originally  introduced  into  our 
law  as-  a  public  and  solemn  mode  of  alienation,  and 
its  force  in  barring  entails  arose  from  two  statutes, 
made  some  centuries  after.  A  common  recovery  was 
first  introduced,  for  the  purpose  of  barring  entails 
only,  and  therefore  it  has  not  so  extensive  and  power- 
ful an  effect  as  a  fine.  But  in  consequence  of  the 
principle,  that  where  a  recovery  is  suffered,  the  reco- 
veror  thereby  acquires  a  new  estate  in  fee  simple,  it 
follows  that  a  recoveiy  has  several  other  effects  be- 
sides that  of  barring  estates  tail. 

S.  AU  those  .who    are  parties  to  a  recovery  are  Parties. 
bound  by  it,  because,  being  a  matter  of  record,  they 
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infra,  c  9.  a^^e  estopped  to  aver  any  thing  against  it ;  except  in* 
*  |-  g  fants,  and  that  only  where  the  recovery  is  reversed 
§  7.  during  their  minority. 

Maitied  3.  Where  a  married  woman  joins  with  her  hus- 

Tit.  35.  c.  10.  °*^d  ^^  suffenng  a  common  recovery  of  her  own 

estate,  she  will  be  bound  by  it  as  effectually,  and  for 
the  same  reason,  as  if  she  had  joined  with  him  in 
levying  a  fine. 
Inciedon  v.  4.  Thus  it  was  held  by  Lord  Hardwicke,  thi^t  where 
3  Mk.^430.  ^  married  woman,  having  the  trust  of  a  tem^  ia  hsr, 
joined  her  husband  in  wSdring  a  comm«ii xei^pveiy  of 
the  lands  out  of  which  the  term  was  created,  sh^  was 
thereby  barred  of  all  her  claim  to  it ;  for  she  came  in 
by  voucher,  in  privity  of  all  her  estate,  legal  and 
equitable* 

2  f nbt.  347.       ^-    ^y  *^®    statute  Westm.  2,  c.  4,  reciting,  that 

where  a  husband  was  impleaded  and  gave  up  the 
land  demanded  to  his  adversary  by  covin,  after  the 
death  of  the  husband,  the  Justices  should  award  the 
wife  her  dower ;  but  that  where  the  land  was  lost 
by  default,  there  was  a  difierence  of  opinion :  it  was 
therefore  declared,  that  in  both  cases  the  widow 
should  be  heard,  and  if  it  was  alleged  against  her 
that  her  husband  lost  the  land  by  judgment,  and  it  waa 
found  that  it  was  by  default,  then  that  the  tenant 
should  show  that  he  had  right,  and  if  he  could  Aem 
lihat  the  husband  had  no  right,  he  should  go  qiiit» 
and  the  wife  recover  nothing ;  but  if  he  coold  not 
show  that,  the  wiffe  should  recover  her  dower. 

6.  It  follows  from  this  statute,  that  a  common  re* 
covery,  imflfered  by  a  husband  alone,  will  not  bar  his 
wife  of  dower ;  and  it  was  much  doubted  wheAer  a 
woman  was  barred  of  dower  by  joining  her  husbttnd 
in  suffering  a  common  recovery ;  nor  was  the  pdint 
setded  tin  the  reign  of  Qoeen  TSBttbc^^ 
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7.  Ttxas  in  titie  case  of  £tre  v.  Snow  it  was  said  ^^'  °'  ^' 
that  tibe  wife  was  named  in  the  praecipe  only  to  be  2  Rep.  74  a. 
bttired  <^  her  dower ;  to  which  purpose  women  were 

named  in  comraton  recoveries  had  against  their 
httdbands^  and  the  usage  in  this  case  was  to  be 
r^arded^  for  in  such  cases  it  had  always  been  the 
intent  of  the  parties,  before  that  time,  that  the  wife 
should  be  barred  of  her  dower. 

8.  Pigot  says  he  heard  some  learned  men  question     66. 
thiftp  because  the  woman  has  then  no  estate  m  e$8€ : 

but  the  same  might  be  said  against  a  fine»  and  the 
c<Hsamon  recovery  estops  her  as  party,  and  disaffirms  her 
kuaband's  title  to  the  lands,  of  whidi  she  was  dowable. 

9.  It  has  been  stated  that  a  trust  or  equitable  Trust 
estate  may  be  entailed  as  well  as  a  legal  one ;  and  it  jl^^^^^  2. 
has  <been  long  settled  that  a  common  recover^  suf- 
fered by  a  cestui  que  trust  in  tail»  who  is  in  posses* 

si<Mi  under  the  trustees,  will  efiectually  bar  such  estate 
tail»  and  all  equitable  remainders,  and  the  equitable 
reversion  depending  thereon ;  although  there  be  no 
legal  tenant  to  the  prascipe. 

IOl  Sir  Francis  North  purchased  certain  lands  in  North  v. 
EsBex  from  R.  AUington^  who  was  cestui  que  trust  in  coon^^*^* 
tail  of  theni»  with  remainders  over,  and  had  sulfered  2Cha.Ca.63. 
a  common  recovery ;  but  there  was  no  legal  tenant  1  vem.  13. 
to  the  preedpe^  the  freehold  being  in  the  trustees^  who  g.^'  ^"'•* 
were  Bot  parties.     The  question  was,  whether  the 
remainders  expectant  on  die  estate  tail  were  barred 
by  this  recovery.    The  decree  was  in  these  words : 
-«-«^<  His  Lordship,  upon  long  debate  of  the  matter, 
on  hearing  what  wis  alleged   by  the  counael  on 
either  aide  touching  the  same,  declared  that  he  was 
fiilly  satisfied  tibat  the  said  recovery  did  sufficiently 
bar  all  remaiiidars  depeaiding  upon  the  estate  tail  of 
R.  AUiagton,  who  auflbred  the  saase ;    it  being  a 
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general  rule,  that  any  legal  conveyance  or  assurance 
by  a  cestui  que  trust  shall  have  the  same  efiect  and 
operation  upon  a  trust,  as  it  should  have  had  upon 
the  estate  in  law,  in  case  the  trustees  had  executed 
their  trust ;  otherwise  trustees,  by  refusing,  or  not  being 
able  to  execute  their  trust,  might  hinder  the  tenant  in 
tail  of  that  liberty  to  dispose  of  his  estate,  and  bar 
the  remainders,  which  the  law  gives  him  as  incident 
to  his  estate ;  which  would  be  manifestly  incpnve- 
nient,  and  tend  to  the  introduction  of  perpetuities." 

11.  In  recoveries  of  this  kind  there  must  be  an 
equitable  tenant  to  the  prcedpe ;  that  is,  the  trust 
estate  must  be  conveyed  to  a  third  person,  against 
whom  tlie  writ  must  be  brought,  in  the  same  manner 
as  in  recoveries  of  legal  estates. 

12.  If  there  be  a  cestui  que  trust  for  life,  before  the 
cestui  que  trust  in  taO ;  so  that  in  case  the  legal  estate 
had  been  conveyed  according  to  the  trusts,  the 
tenant  in  tail  could  not  bar  the  estate  tail  by  a  com- 
mon recovery  j  there  the  cestui  que  trust  in  tail  cannot 
bar  his  estate  tail  by  a  recovery. 

13.  It  was  formerly  held  that  a  feme  covert  to 
whom  a  trust  estate  was  limited  for  life,  for  her 
separate  use,  could  not  make  a  good  equitable 
tenant  to  the  prcecipe,  without  joining  with  her  hus- 
band in  a  fine.  But  in  a  modem  case,  where  an 
estate  was  devised  to  trustees  and  their  heirs,  in 
trust  to  receive  and  pay  over  the  rents  and  profits  to 
a  married  woman  for  life,  for  her  separate  use ;  and 
after  her  decease,  to  convey  the  estate  to  her 
daughters,  as  tenants  in  common  in  tail;  it  was 
held  by  Lord  Alvanley  that  the  wife  took  an  equitable 
estate  for  life  j  and  that  a  conveyance  from  her  and 
her  husband,  by  lease  and  release,  was  suflScient  to 
make  a  good  eqmtable  tenant  to  the  prcecipe. 
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14.  Where  an  estate  is  conveyed  or  devised  to  Vide  Tit.  12. 
trustees  and  their  heirs,  upon  trust  to  pay  debts  ^'^^  *  ^^' 
generally,  or  such  debts  as  are  specified,  and  after 
payment  of  such  debts,  or  when  such  debts  shall  be 

paid,  then  in  trust  for  A.  B.,  or  in  tru^t  to  convey  - 
such  parts  of  the  estate  as  shall  remain  unsold  to 
A.  B. ;  in  either  of  those  cases  A.  B.  has  a  trust 
estate  in  the  surplus  vested  in  him  immediately  upon 
the  execution  of  the  deed,  or  the  death  of  the 
testator,  and  may  suffer  an  equitable  recovery  of  such 
estate. 

15.  This  point  was  lately  investigated  with  great 
learning  and  ability,  in  consequence  of  an  objection 
that  was  made  to  the  title  of  the  Marquis  of  Bath  to 
an  estate,  u(>on  the  following  case : 

By  a  settlement  previous  to  the  marriage  of  Lord  ^'^^  Collec- 

'  taoea  Jun- 

Bath  (then  Lord  Weymouth)  certain  estates  were  con-  dica,  vol.  i . 
veyed  to  the  use  of  Lord  Bath  for  life,  remainder  to  P*  ^^^' 
the  intent  that  Lady  Bath  should  receive  a  jointure, 
remainder  for  a  term  of  years,  to  raise  portions  for 
younger  children,  remainder  to  the  first  and  other 
sons  of  the  marriage.  The  estate  thus  settled  being 
subject  to  several  incumbrances,  other  estates  were 
limited  to  trustees  in  fee,  upon  trust  to  stand  seised 
thereof  as  a  collateral  security  to  protect  the  settled 
estates ;  and  in  order  to  discharge  the  said  incum- 
brances it  was  declared  that  the  trustees  shoidd,  by 
mortg^e  or  sale  of  the  estates  conveyed  to  them, 
raise  such  sums  of  money  as  should  be  necessary  to 
pay  off  the  incumbrances ;  and  it  was  agreed,  that 
after  all  the  incumbrances  should  be  paid,  and  all 
the  other  trusts  should  be  performed,  the  trustees 
shoidd  stand  seised  of  so  much  of  the  said  estates 
as  should  remain  unsold,  and  of  the  equity^  of  re- 
demption of  so  much  as  should  have  been  mortgaged. 
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upon  trust  to  settle  and  convey  the  same  to  Lord 
Btth  for  life,  remainder  to  his  first  and  other  sons  in 
tail  male.  No  sale  or  mortgage  was  ever  made  by 
the  trustees,  nor  were  any  of  the  incumbrances  paid 
off  until  1787»  vhen  Lord  Bath  and  his  eldest  son 
joined  in  a  recovery  of  the  estates  whieh  had  been 
conveyed  to  the  trustees.  The  validity  of  this  re- 
covery was  objected  top  because  it  was  suflbred  before 
the  debts  were  paid ;  and  the  objection  was  founded 

?  v^*  }4A     ^^  ^  dktim  of  Lord  Hardwieke  in    the  case  of 

Bagshaw  v.  Spencer,  which  was  a  devise  to  five 
persons  and  thdr  beirs^  in  trust  to  pay  dcdbts,  and  then 
as  to  one  motety  to  the  use  of  Bei^amin  Bagahar  ftr 
life,  remainder  to  trustees  to  preserve  contingsiit  le- 
maindersy  remainder  to  the  heirs  of  the  body  of 
Beiq*amua  Bn^gihaw,  remainder  o^er.  Benjamin  Bag- 
sb»w  suffered  a  reeorary  before  the  debts  weic  paid; 
and  a  suit  in  Chanoery  being  instituted  to  aacertsiA 
what  estate  Beiqamhi  Bagshaw  took  by  this  devise, 
Lord  Hardwidke  seid^  diat  the  devise  to  B«Dr|aau& 
Bagshaw  wm  nwrely  a  trust  in  equity  (  for,  »  the 
first  devise  was  to  the  trustees  and  their  Jiekit  it 
carried  the  whole  fee  in  point  of  law:  that  it  o^ 
0<^  be  oeostraed  an  eaocutory  dense  of  the  legal 
estate,  for  in  that  case  it  wxmld  be  too  reaaote,  being 
given  after  all  debts  should  be  paid,  u4iich  might,  in 
point  of  tinse,  exceed  a  life  or  lives  in  beings  or  any 
otiier  time  allowed  by  Jaw.  After  ndiich,  his  L<wd- 
ship  is  stated  to  have  said  these  words  t  ^  That  the 
recovery  suffend  was  before  tbe  debts  were  paid,  and, 
consequently,  Bagshaw  couid  sot  make  a  good  tenant 
to  the  prwdpc  to  support  the  reooveiy/'  l^on  the 
authority  of  this  passage  it  waa  eontendedf  Ihst 
whether  the  limitataon  to  Loid  Bath  waa  cenadered 
as  a  springing  or  ihiftiag  use  at  brr^  or  a  spriogtog 
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executory  trust,  it  was  not  barred  by  the  recovery 
suffered  by  Lord  Bath,  because,  at  the  time  of  suffer- 
ing the  recovery,  the  event  on  which  the  limitation 
was  to  take  efiect,  namely,  the  discharge  of  the  debts, 
had  not  happened.  On  the  other  side  it  was  clearly 
laid  down  and  proved,  by  Sir  John  Scott,  Mr.  Mad- 
docks,  and  Mr.  Feame,  th^t  the  limitation  to  Lord 
Bath  in  the  settlement,  gave  him  an  immediate 
vested  interest  in  the  surplus  of  the  estate  after 
payment  of  the  debts ;  that  in  the  case  of  Bagshaw 
and  Spencer,  both  the  Master  of  the  Rolls  and  Lord 
Hardwicke  agreed  that  the  devise  to  Benjamin 
Bagshaw  was  an  interest  actually  vested  in  him.  As 
to  the  idea  of  its  being  an  executory  devise  of  the 
i^al  estate.  Lord  Hardwicke  said,  if  the  will  was  to 
be  construed  in  that  inanner,  the  devise  would  be 
too  remote,  being  after  payment  of  debts ;  but 
even  admitting  it  to  be  a  good  executory  devise  of  the 
legal  estate  to  Benjamin  Bagshaw,  yet  it  did  not  vest 
in  him,  nor  could  his  devisee  claim  it,  because  the  re^ 
caverjf  ^as  si^ffered  before  the  debts  were  paid,  and  cen* 
sequently  whikt  thejee  was  in  the  trustees,  so  that  he 
could  not  make  a  good,  tenant  to  the  praecipe.  The 
meaning  of  the  expression  of  Lord  Hardwicke,  so 
much  relied  on,  was  therefore  no  more  than  this— 
that  a  person  to  whom  an  executory  devise  of  a  legal 
estate  is  made,  cannot  suffer  a  recovery  until  the 
event,  on  which  the  executory  devise  is  directed  to 
take  efiect,  has  happened. 

It  was  admitted  that  there  was  a  strict  analogy 
between  executory  devises  and  springing  executory 
trusts,  frofil  which  it  ws(s  concluded,  that  if  a  devise 
of  an  estate  after  payment  of  debts  was  not  good  as 
an  executory  devise,  a  Kmitation  of  the  same  kind  in 
a  deed  would  be  void  as  a  future  executory  trust } 

Vol-.  V.  I  i 
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^maetjiientlj  the  trust  created  im  Lord  Bathes  setde- 
menty  to  settle  the  estates  after  payment  <f£  the 
driits,  would  have  been  void  as  an  exectfUMry  use  or 
trijst,  end  die  estate  must  have  resulted  to  Lord  Batii 
and  his  heirs,  who  was  the  onginal  ownw  of  the  in- 
heritance i  ih>m  tivlience  it  firflowed,  that  any  cdnvey- 
unce  by  Lord  Bath  would  make  a  good  equitable  title, 
subject  to  the  trust  for  pa3nDa0nt  tif  the  debts.  It  wae 
jasdy  said,  that  the  payment  of  debts  was  not  a  eoB<^ 
dition  preced&Bt^  wliich  must  be  perfumed  before  a 
subsequent  limitation  or  devise  could  take  effect,  but 
such  subsequent  ^limitation  or  devise  was  an  interest 
commencing  at  the  same  time,  and  concurrent  with  the 
limitation  or  devise  for  payment  of  debts  i  and  the 
words  f^kr  payment  <^  debts,  or  when  Ihe  detts  ^aU 
he  paidf  only  denoted  f&e  order  or  couMe  in  which 
vthe  several  interests  should  take  place  te  pomt  lof 
actual  possession  and  perception  of  the  profits,  with- 
out preventing  the  subsequent  estates,  whether  legral 
or  equitable,  from  becomii^  vested  in  interest,  at  the 
same  time  with  those  which  were  prior  to  them  m 
point  of  limitation. 

16.  It  was  determined  in  a  modem  cas^  that  a 
trust  e^te  passed  by  the  deed,  to  make  a  tenuft  to 
the  piwcipe  ;  the  words  bemg  sufficiently  extensive 
for  that  purpose ;  although  the  tenant  in  tail  did  not 
apprehend,  at  the  tune,  that  the  estate  bel<mged  to 
him ;  and  that,  aS  no  adverse  possession  was  shown, 
the  ri^tful  owner  must  be  presumed  to  hav«  been 
in  possession. 

17-  Recoveries  of  this  land  only  operate  on  tlie 
tarust  ertate  whereof  th6y  are  suffered,  and  the  eqpii- 
table  remainders  expectant  thereon,  but  do  not  etEect 
any  legal  estate ;  so  that  e,  legal  remainder  cannot 
be  barred  by  an  equitable  recoveiy. 

6 
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18.  Thus,  where  Jolm  Thornton,  being  seised  <^the  Salvin  ?. 
premises  for  life,  with  remainder  to  his  first  son  ^J^™^^* 


Thomas  in  tail  male,  remainder  to  his  second  son  i  Brown's 
James  'm  tail  male,  forfeited  in  the  rebellion  in  1745.  ^^^  ^j^^ 
The  estate  for  life  beh^g  put  up  for  sale  by  the  com-  ^mb.  Rep* 
missioners,  iiras  bought  by  Thomas  (die  tenant  in 
tail),  but  in  the  name  of  a  trustee.  Thomas,  thus 
hairmg  the  equitable  estate  for  the  life  of  his  father, 
aiidihe  legal  estate  tail,  suffered  a  recoreiy,  atid  soon 
after  died,  leaving  issue  a  daughter,  wife  to  the 
jj^aintiff  James^  the  secbnd  s<^,  took  possession, 
suffered  a  recovery  (after  the  death  of  his  father  and 
the  trustee,  in  whom  ^his  estate  vested),  and  died,  , 

leavmg  two  daughters,  the  defendants,  who  were  in 
possession.  Tlie  bffl  was  filed  by  Salvin,  in  right  of 
his  wife,  for  an  account  of  profits,  and  to  have  the 
estate  delivered  up.  Upon  the  hearing  at  the  Rolb, 
his  Honour  ordered  the  bill  to  be  retained  for  a  year, 
with  liberty  to  try  the  validity  of  the  recovery  at  law. 
But  it  was  the  opinion  of  the  Court,  that  Thomras's 
estate  for  life  beii^  an  equitable  estate,  did  not  l&nable 
him  to  suffer  either  a  perfect  legal,  or  a  perfect  equit- 
able recovery,  and  therefwe  the  recovery  sufiered 
operated  nothing. 

19;  It  was  held  in  a  modem  case,  that  where  an  Brydges  v. 
estate  was  devised  to  a  person  in  fee  simple,  upon  3  vearjun. 
tnist  for  several  persons  successively  in  tail,  remainder  ^*^* 
in  tail  to  the  devisee  in  trmt,  sudi  remainder  might 
be  barred  by  an  equitable  recovery :  for  to  create  a  Wykham  v. 
merger  of  the  equitable  in  the  legal  estate,  by  their  JJyy***°395 
Anion,  both  estates  must  be  co-extensive  and  com- 
mensurate ;  and  tiiei^ore  that  an  equitable  recovery 
wmdd  bar  an  equitable  rei^ainder  in  tail,  in  the  per* 
•on  whohad  the  whdie  legal  fee« 

Ii8 
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2(X  la  the  above  case  Lord  Ahranley  said,  that 
^ough  a  legal  remainder  could  not  be  affected  by  an 
equitable  recovery,  yet  the  converse  of  that  propo- 
sition was  not  true ;  for  a  legal  estate  in  the  tenant 
3  P.  Wms.     to  the  prcBcipe  was  no  objection.    The  very  point 
'^^  was  determined  in  the  case  of  Marwood  v«  Tumen 

Powers  Ap-        gj^  Where  a  person  has  a  power  appendant  or  in 

pendant  and  *^  *  /.    i      i      , 

in  Gross.       gross,  if  he  suffers  a  common  recovery  of  the  lands 

to  which  the  power,  relates,  it  will  bar  and  destroy  it ;. 
because  the  lands  are  supposed  to  be  recovered  hy  a 
right  which  is  paramount  to  that  of  the  person  wbo 
created  the  power,  and  which  therefore  over-reaches 
such  power. , 

KinffT.  22.  Lands  were  devised  to  Bernard  Melliag  for 

1  Ven^'225.  l^f^f  A^  ^^^  his  death  to  the  issue  of  his  body  by  a 

2  Lev,  58.      second  wifi?,  he  being  then  married  to  his  first  wife  ^ 

and  for  de&ult  of  such  issue,  to  another  person,  pro- 
vided that  B.  Melling  might  settle  a  jointure  on  his 
second  wife.  B.  Melling  entered  on  the  death  of  the 
devisor,  and,  during  the  life  of  his  first  wife,  sufiered 
a  common  recovery,  to  the  use  of  himself  and  his 
heirs. 

It   was  agreed  in  the  Exchequer  Chamber,  1% 

That  B.  Melling  took  an  estate  tail  by  the  devise. 

2^.  That  the  power  to  make  a  jointure  was  destroyed 

by  the  recovery.    And  it  was  laid  down  by  Lord 

H«de,  that  admitting  B.  Melling  had  but  an  estate 

for  life,  the  power  was  destroyed. 

Saville  r.  S3.  A  settl^nent  was.  made  of  lands  to  the  use  of 

I  p^  ^^^     A.  for  ninety-nine  years,  if  he  should  so  long  live  ^ 

771  •  remainder  to  trustees  during  the  life  of  A.  to  preserve 

contingent  remainders,  remainder  over,  with  a  power 
to  A.  to  charge  the  lands  with  divers  sums  of  money. 
A.,  the  trustees,  and  (he  remi»inder*inan  in  tail^  joined. 
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in  sufiering  a  common  recovery,  and  declaring  new 
uses  thereof,  viz.  to  the  use  of  A.  for  life,  with  re- 
msdnder  over.  It  was  determined,  that  the  joining  of 
A.  in  making  the  new  settlement,  without  reserving  a 
power  to  charge  the  premises  with  tiie  said  money,  had 
destroyed  that  power  which  A.  had  of  charging  ^  for 
the  contrary  construction  would  enable  him  to  defeat' 
his  own  grant. 

24.  Powers  collateral  to  the  land  are  not  barred  by  But  not 
a  rommon  recovery,  for  the  same  reason  that  they  are  ^ZL,. 
not  barred  by  a  fine.  Tit.  35.  c.  10* 

25.  A  common  recovery  sufiered  by  a  tenant  in  1    ^j . 
tail,  bars  all  collateral  conditions  and  conditional  li-  and  condi- 
mftatioBS  created  to  take  place  on  the  determination  J^^ong/"**" 
of  such  estate  tail.  Fearaers  Ej* 

Dev.  75". 

26.  R.  Mosely  covenanted  to  levy  a  fine  of  certain  4th  ed. ' 
lands  to  the  use  of  himself  and  the  heirs'  male  of  his  Benson  v. 
body,  remainder  in.  tail  to  several  others :  provided.  ^  Mad.^108. 
that  if  there  should  be  a  failure  of  issue  mde  of  his  ^  Le^-  2^* 
body,   and  Dame  Elizabeth  were*  dead,  and  Ann* 
Mosely  was  married,  or  of  the  age  of  twenty-one  years, 

then  she  should  have  200/.  per  annum  for  ten  years; 
R.  Mosely  died,  leaving  issue  Sir  Ed.  Mosely,  who 
made  a  lease  for  1,000  years,  and  then  suffered  a  re* 
covery  of  the  estate  tail,  and  died  without  issue  male. 

The  contingencies  all  happened ;  and  the  question 
was,  whether  the  rent-charge  of  200  /.  was  barred  by 
the  recovery  ? 

Lord  Hale  said,  if  tenant  in  tail  grants  a  rent- 
charge,  and  suffers  a  common  recovery,  the  rent- 
charge  will  not  be  avoided  :  so  that  if  tenant  in  tail 
be,  rendering  a  rent,  a  recovery  will  not  bar  that^ 
though  it  doth  a  reversion.  But  the  reason  of  this 
case  is,  because  the  estate  of  him  that  suffers  the  re- 
covery is  charged  with  the  rent.    Therefore,  if  there 
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be  a  limitation  of  a  use  upon  oonditioi^  and  teiiid 
gue  we  suffers  a  leooveiyy  that  will  not  destroy  the 
condUtion,  the  estate  being  charged  with  it ;  for  the 
recover  or  can  have  the  estate  only  as  he  that  su&red 
the  recovery  had  it :  therefore,  so  long  as  any  ime 
comes  in  by  that  recovery,  he  comes  in  in  conti^ 
nuance  of  the  estate  tail }  and  coming  in  so^  he  is 
liable  to  all  the  charges  of  the  tenant  in  tail.  Now^ 
what  is  the  reason  why  tenant  in  tail  sufiering  a  com- 
mon recovery,  a  rent  by  him  in  remainder  shall  be  - 
barred  ?  The  reason  is,  because  the  recovercMr  cornea 
in  in  the  continuance  of  that  estate  that  is  not  sub- 
ject to  the  rent,  but  is  above  all  those  charges }  and 
no  reccHupence  can  come  to  such  a  rent  The  dif- 
ference between  this  case  and  Capel's,  say  they,  is, 
that  there  the  charge  arose  subsequent,  but  here  the 
chaige  arises  precedent  But  I  aay  the  chaige  ariaesr 
precedent  to  the  remainder,  but  subsequent  to  the 
estate  tail ;  for  it  is  not  to  take  effect  till  the  estate 
tail  be  determined. 

A  man-made  a  fffi  in  tail,  determinate  upon  hia 
non-payment  of  1,000/.,  remainder  over.  The  tenant 
in  tail  before  the  day  of  payment  suffered  a  common 
recovery,  and  did  not  pay  the  money ;  yet  because 
he  was  tenant  in  tail  when  he  suffered  the  recovery, 
by  that  he  had  barred  all.  If  there  be  tenant  in  tail, 
reserving  rent^  a  common  recovery  wfll  not  bar  it :  so  if 
a  condition  be  for  payment  of  rent,  it  will  not  bar  it : 
but  if  »  Qondition  be  fbr  doii^  a  collateral  thing,  it  ia 
a  bar.  And  so  if  tenant  in  tail  be,  with  a  limitatkHi  so 
long  as  such  a  tree  shall  stand,  a  common  recovesy 
will  bar  that  limitation.    Judgment  accordingly. 

97.  Nicholas  Seaile  devised  lands  to  his  meca 
Mary  Bryant,  and  the  heirs  male  of  her  body,  upon 
condition  and  provided  she  intermanJed  and  had 
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isaufi  male  by  a  person  sumamed  Seadej  and,  in 
default  of  both  these  eonditioas,  he  devised  the  land» 
to  EUzabetiii  in  the  same  nuomen  Mary  Bryant  xsm^ 
ried  one  Clif^  and  with hiih  levied  afine,  and^i^ered 
a  recovery  of  the  lands,  in  whichr  she  and  her  husband 
were  vouched.  It  was  adjudged  by  the  whole  Court ;. 
lit  That  the  estate  devised  to  Mairy  was  a  good  estate 
iQapedal  tail  j  that  is,  to  her  and  the  heirs  male  of  her 
body  begotten  by  a  Searle.>  fid«  That  the  words  upon 
Gonditioiiy.  &c.  though  exiH'ess  words  of  condition,, 
ahould  be  taken  to  be  words  of  limitati(Mi.  dd«  That 
the  estate  tail  of  Mary  did  not  cease  by  marrying  a 
person  whose  name  was  not  Searle,  beotuse  she  might 
posaiUy  survive  her  first  husband,  and  afterwards  marry 
a  person  of  the  name  of  Searle.  4th.  That  if  the  estate 
had  been  devised  to  Mary,  and  the  heirs  male  of  her 
body,  by  a  Searle  to  be  begotten,  provided,  and  upon 
condition,  thit  if  she  married  any  oth^  person  but  a 
Searle,  the  estate  should  gaover,.  a  common  recovery 
sufiered  before  marriage  would  bar  the  estate  tail  and  * 
remainders.  And,the  Couirt  topka  difference  between  a. 
collaleial  condition,  and  a  condition  that  runs  with 
the  land ;  for  if  a  donor  reserves  a  rent  with  a  condi^ 
tion  to  re»enter,  a  recovery  will  not  bar  it ;  aliters  if  i  Mod.  108. 
the  coi^dition  be  to  re-enter  for  non-payment  of  a  ^^^  ^ 
sum  in  gross. 

S&4  So;  where  lands  were  devised  to  several  persons  Gulliver  v. 
successively  in  tail,  with  a  fromoy  that  whenever  the  A^^J* 

1     •-    1     1       1 1  «    1  4  Buff.  1929. 

estates  devised  should  come  to  my  of  me  persons 
therein  named,  they  should  take  upon  them  the  name 
of  W.  only,  but  there  was  no  devise  over.  The  first 
person  to  whom  the  lands  were  devised  in  tail,  suf- 
fered a  comm<m  recovery  of  the  estate  tail,  in  which 
he  was  vouched,  »(id  vouched  over,  and  never  took 
the  name  of  W.^  'the  person  who  was  next  in  re^ 
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mamder  entered  for  a  breach  of  the  provisoy  oct  ae* 

count  of  the  first  devisee's  not  having  changed  Ids 

Amb.  Rep.     name.    It  was  agreed  by  the  whole  Court,  that  if 

'  this  proviso  were  considered  as  a  condition,  it  was 

collateral  and  subsequent,  and  was  therefore  weUL 

blared  by  the  recovery. 

Driver  ez  29.  Devereux  Edgar  being  seised  of  the  premises 

vfEdMrf"    ^^  question,  devised  them  as  follows : — "  I  give  and 

Cowper,d79.  bequeath  unto  my  daughter  Temperance  Edgar  all 

that  my  farm  or  estate  called  the  Breed  Farm,  &c. 
to  hold  the  same  from  and  after  the  death  of  my 
wife,  to  the  said  Temperance  my  daughter,  and  to 
tiie  heirs  of  her  body  lawfully  begotten ;  and  for 
want  of  such  heirs,  to  my  right  heirs  for  ever. 
Itemf  I  give  and  bequeath  unto  my  daughter  Mary 
Edgar  all  that  my  &rm,  &c.  to  have  and  to  hold  to 
the  said  Mary,  and  to  the  heirs  of  her  body  law- 
fully to  be  begotten  ;  and  herein  my  mind  and  wiU 
is  further  declared,  that  in  case  either  of  my  said 
daughters  Temperance  or  Mary  shall  happen  to  die, 
or  depart  this  life,  single,  married,  or*  widows,  not 
leaving  children  or  child  living  at  their  decesi^e  le- 
gally begotten,  that  theniier  gift,  legacy,  or  bequest 
herein,  or  estate  given  her  by  this  my  will,  shall  be 
entirely  void  as  to  inheritance  of  heirs,  and  of  none 
effect ;  and  the  estate  so  given  her  so  dying  without 
heirs  of  her  body,  shalldescend  and  go  to  my  heir 
male  and  his  heirs  male/'  Mary  Edgar  sufiered  a 
recovery  of  the  premises  in  question,  to  the  use  of 
herself  in  fee,  and  afterwards  died  unmarried.  The 
question  was,  whether  the  recovery  suffered  by  Maiy 
Edgar  barred  the  limitatipn  over  ?  Lord  Mansfield 
said,  the  validity  of  the  recovery  suffered  by  Mary 
depended  upon  whether  she  was  tenant  in  tail,  or  te- 
nant for  life  of  the  estate  thus  devi0ed  to  her.    Now 


Ti^  XXXVI.    B£cavery.   Ch.  viii.  S  «9— 31.  489 

t&e  estate  was  given  to  her  and  the  heirs  of  her  hody^ 
which  was  an  estate  tail ;  nevertheless,  the  intention 
of  the  testator  might  restiain  that  estate  of  inherit- 
ance, and  confine  it  to  an  estate  for  life  only  ;  and 
although  it  was  insisted  that  the  testator  had  re- 
strained the  estate  of  inheritance  during  her  life,  yet 
he  had  restrained  it  only  upon  future  contingencies,  the 
first  of  which  was  the  event  of  her  own  death ;  but 
until  that  contingency  happened,  the  inheritance  was 
in  her.    The  second' was  upon  her  leaving  no  children; 
It  was  manifest  that  the  intention  of  the  testator 
was,  to  prevent  a  common  recovery  being  suffered ; 
but  where  a  testator  intends  that  which  bylaw  he 
cannot  do,  the  law  will  not  allow  his  intention  to 
take  effect.    If,  therefore,  Mary  Edgar  was  tenant  in 
tail  to  the  hour  of  her  death,  nothing  ^as  so  clear,  NicoUs  t^ 
as  that  all  conditions  limited  upon  such  an  estate  tail  2  Qro!  R. 
were  avoided  by  the  common  recovery  which  had  215. 
been  suffered;  and  the  Court  were  of  opinion,  that. 
Maiy  took  an  estate  tail  by  the  devise. 

9Xi.  If  a  gifl  in  tail  be  made,  rendering  a  rent,  and  ^^^^^7' 
the  tenant  in  tail  suffers  a  recovery,  it  will  not  bar  Eliz.V92. 
the  rent,  which  will  still  remain  as  a  collateral  charge  j  M^a^ioo 
on  the  land,  distndnable.of  common  right;  for  since  the  Figot,  139. 
tenant  in  tail  took  the  land  subject  to  that  charge  by 
the  ori^nal  donation,  the  recoveror  who  claims  under 
him  can  only  have  the  estate  in  the  same  manner  as  he 
who  suffered  the  recovery  had  it.     But  if  there  had 
been  a  condition  of  re-entry,  on  the  non-payment  of 
the  rent,  it  would  have  been  destroyed. 

31.  Although  a  common  recoveiy  sufiered  by  a  FcaroeEx. 
tenant  in  tail  bars  all  collateral  conditions  subsequent,  4th  edit. 
and  limitations  over,  yet  a  common  recovery  has  this 
operation  only  when  sufiered  by  a  tenant  in  tail ;  for 
a  recovery  si]dl%^  bya  tenant'  in  fee  simple  will  not 
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bar  aa  executoty  estate,  cooditioiial  liautatkm*  or 
collateral  cmidition. 
Contingent       32,  A  common  recovery  barp  all  codtiiigent  remaiii^ 
TitTiXc.  6.  ^^^  depending  on  the  estate  whereof  the  recovery  im 
k  ^'  suffered,  because  the  recovery  destroys  the  particdlar . 

estate  on  which  the  contiogent  remainders  depend. 
Plunkett  V.        33.  Thus,  where  a  person  devised  lands  to  hts^ 
1  L^.Ti.      eldest  son  Thomas  for  life,  and  if  he  died  without 
S\i^*^y-23-  issue  living  at  the  time  of  bis  death,  then  he  deviaed 
133.'       '    the  lands  to  another  son  and  his  heirs ;  but  if  TlioaiM 

had  issue  living  at  the  time  of  his  death,  that  then 
the  fee  should  remain  to  the  right  heiin  o£  Thomas- 
for  ever.    Thomas  entered  upon  the  death  of  his  fai^ 
ther,  and  suffered  a  c(mnnon  recovery,  and  afterwards 
died  without  issue.    It  was  resolved,  ihM  Tbomas^ 
was  tenant  for  life,  with  a  ocHitingent  remainder  iir 
fee  to  his  right  heirs,  and  that  the  conting^siit  reniMi^ 
der  was  destroyed  by  the  recovery. 
Loddington       34.  So  where  lands  were  devised  to  A.  for  Ufe^ 
\^R^'       without  impeachment  of  waste ;  and  in  case  jie  should 
203.  have  any  issue  male,  then  to  such  issue  male,  and. 

3  I^v^43K*    his  heirs  for  ever ;  and  if  he  should  die  without  issue 
Fearne,  282.  male,  then  to  B.  and  his  heirs  for  ever.    A.  entered* 

suffered  a  common  recovery,  and  died  without  issue  ; 

and  it  was  held,  that  the  remainders  over  being  con- 

Carter  v.        tingent,  were  barred  by  the  recovery.    Another  case 

np'w^dos'  "^*^  ^^  ^^  ^^  ^  which  the  same  point  was  dettf<- 

mined  by  the  House  of  Lords.  And  m  the  cases  oT 
Doe  ex  denu  Brown  v.  Hdm,  3  Wilson's  Reports  237*. 
Goodright  v.  Dunham,  Dpuglas  964,  and  Goodright 
V.  Billington,  id.  7^9,  this  doctrine  is  confirmed* 
Write  of  Er.  3^*  A  common  recovery  suffered  after  an  efroneout 
ror  to  reverse  ^^^  ^^  \^^  ^^  jggu^  in  tail  from  bnogiBg  •»  Writ  of 

Tit.  35.  c.  14.  error  to  reverse  such  finej  and  even  an  enoneoius 

recovery  will  bar  a  writ  of  errQr  to  wvene  a  £9^ 
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until  the  recovery  is  reversed  i  because  a  common 
recovery  with  voucher  bars  every  kind  of  right  which 
the  vouchee  or  his  heirs  can  have  to  the  land ;  but  a 
void  recovery  is  no  bar,  » 

S6.  Thus,  where  R.  Barton,  being  tenant  in  tail,  Barton  v. 
levied  an  erroneous  fine^  and  afterwards  a  writ  of  £Uz!  3887' 
entry  was  brought  against  the  cognizee,  who  appeared 
and  vouched  over  R.  Barton,  and  he  vouched  over 
the  common  vouchee.  After  the  death  of  R.  Barton, 
the  issue  in  tail  brought  a  writ  of  error  to  reverse  the 
fine,  to  which  the  recovery  was  pleaded  in  bar.  And 
it  was  resolved,  that  when  tenant  in  tail  levies  an 
erroneous  fine,  he  hath  yet  a  right  to  the  land,  which, 
by  his  entry  into  the  warranty,  and  recovering  thereby 
an  intended  recompence  in  value,  is  barred.  For 
although  tenant  in  tail  cannot  by  deed  release  errors 
to  bar  the  issue  in  tail,  yet  as  by  fine  or  recovery  he 
may  bar  the  estate  tail  itself,  so  may  he  bar  the  writ 
of  error ;  and  when  he  enters  into  the  warranty  and 
vouches  over,  and  hath  recompence,  he  is  in  by  his 
warranty  of  aU  estates,  and  the  recbmpence  in  value 
is  a  sufiBcient  bar  to  all  estates  and  rights  which  he 
had  in  him. 
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RECOVERY. 

CHAP.  IX. 

Of  some  other  Ejffects  qf  a  Recovery. 


1.  li  an  Estoppel  on  Record. 
2*  Lets  im  prior  Incumbrancei. 
8.  Is  a.  Revocation  qfa  Deme. 


9.  Creates  a  Fbrfeiture  m  some 

Cases. 
1 1.  Does  not  alter  the  Descent. 
13.  Exception. 


Sectioi^  1. 
Is  Ml  Estop-  rriHE  judgment  in  a  common  recovery  being  of 
Record.  equal  force  with  that  which  is  obtained  in  an 

Pigot,  123.     adversary  suit,   operates  as  an  estoppel  on  recorif 
i  56.      *      against  all  those  who  are  parties  to  it,  and  concludes 
10  Hod-  45.   them  from  averring  any  thing  against  it.    But  a  com- 
mon recovery,  when  suffered  of  an  estate  tail,  will 
not  operate  as  an  estoppel  against  the  issue  in  tail; 
the  remainder-men,  or  reversioner. 
Lets  in  prior       g.  A  common  recovery  suffered  by  a  tenant  in  tail 
brances.        ^^^  ^^  ^^  ^^s  preceding  incumbrances,  and  renders 
1  Rep.  62  a.    valid  all  the  acts  of  ownership  which  he  has  exercised 

9 106.    over  the  estate  tail.     So  that  if  a  tenant  in  tail  makes 

r^ils  R^'    *  ^^^^  ^^^  warranted  by  the  statute  82  Hen.VIIL,  or 
277.  acknowledges  a  judgment  or  recognizance,  and  after- 

wards suffers  a  common  recovery ;  it  will  operate  as  a 
confirmation  of  these  charges,  which  were  before  de- 
feasible  by  the  issue.  For  the  recoveror  acquires  an 
estate  in  fee  simple,  derived  out  of  the  estate  tail ; 
and  therefore  all  those  acts  which  bound  the  tenant 
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in  tail,  will  also  bind  the  recoveror,  who  cannot  aver 
Jiiat  the  peison  against  whom  he  recovered  had  but 
4U1  estate  tail.  It  is  therefore  extremely  dangerous 
ibr  a  tenant  in  tail  who  has  made  leases,  acknowledged 
judgments,  or  incumbered  his  estate  tail  in  any  other 
manner,  to  suffer  a  common  recovery ;  because  all 
those  incumbrances  will  thereby  become  valid,  and 
take  place  before  any  charge  which  is  made  on  the 
lands,  by  or  after  the  recovery. 

3.  Although  a  recovery  be  suffered  for  a  particular 
purpose,  yet  it  will  confirm  all  prior  incumbrances. 

Thus,  in  the  case  of  Goddard  v.  Complin,  the  follow-  i  Chan.  Ca. 
ing  question  was  put : — ^Tenant  in  tail  mortgages  for 
years,  and  afterwards,  in  consideration  of  mairiage, 
sqfifers  a  recovery,  for  the  purpose  of  settling  a  join- 
ture on  his  wife.  Whether  this  recovery  should  enure 
to  make  good  the  mortgage,  it  being  only  designed 
for  establishing  the  marriage  settlement  ?  It  was 
answered,  that  if  there  had  been  no  recovery,  there 
could  have  been  no  jointure,  nor  could  die  wife  have 
avoided  the  mortgage,  for  she  was  in  by  the  act  of 
her  husband,  and  no  subsequent  act  of  the  husband  , 

could  have  avoided  the  mortgage.  It  was  also  said, 
that  if  a  tenant  in  tail  confesses  a  judgment,  &c«  and 
suffers  a  recovery  to  any  collateral  purpose,  the  reco- 
very shall  enure  to  make  good  all  his  precedent  acts 
and  incumbrances. 

4.  Where  a  tenant  in  tail  makes  any  conveyance  or 
settlement  of  his  estate  tail,  which  is  not  binding  on 
his  issue ;  if  he  afterwards  suffers  a  common  recoveiy, 
it  lyill  enure  to  make  good  the  preceding  conveyance 
or  settlement. 

^.  Gerard.Walker  the  father,  by  settlement  on  his  chenev  v. 
marriage,  conveyed  an  estate  to  the  use  of  himself  for  j^''^^* 
life,  xemainder  to  the  first  and  other  sons  of  the  mar- 
xiage  in  tail    In  1793  the  son,  on  his  marriage,  con- 
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veyei  part  of  the  estate  by  leate  and  release  to  the 
use  of  himaelf  ibr  life)  temainder  to  his  intended  infe 
for  Ufi%  lemamder  to  tine  heira  of  the  body  of  the 
w]&,  xemainder  to hisown right  hemu  In  1746the 
firtber  and  son  inortgaged  die  pienuaea  to  Heniy  Fteach 
for  1,000  years  to  secure  900/.  and  Boftred  a  eemfiMQ 
recovery,  and  dedaied  the  uses  to  the  mortgagee,  lad 
then  to  the  father  for.  life,  remainder  to  the  son  in  fee. 
Lord  Northington  was  cteaily  of  opinion  that  the  re- 
covery enured  to  tiie  uses  of  the  settlenMnt  of  1738. 
Goodriffht  6*  A  peraon,  seised  to  him  and  the  heirs  muk 
I'Aoi.  ^^*>^*  remainder  to,  iris  own  right  Heiit,  by 

lease  and  release,  pievioi»  to  his  mairiage,  con- 
iRsyed  his  estste  to  tmstees,  to  the  use  of  Umsdf 
lor  lifei  remainder  to  the  use  of  his  intended  wfe  for 
USe^  remainder  to  his  first  and  other  sons  in  tail  male. 
The  marriage  took  effect,  and  they  had  issue  a  ton : 
nineteen  yearn  afbsrwards  the  husband  siiifered  a 
tmnmon  reco'veiy,  and  declared  it  to  be  totbe  usei^ 
A.  B.  and  his  heirs,  in  trust  to  sell  the  premises  (w 
the  payment  of  his  debts.  A.  B.  sold  the  lands  for 
the  pajrment  of  the  debss,  according  to  the  trust  le- 
posed  in  him ;  the  tenant  in  tail  died,  and  hit  mi 
claimed  the  lands.  Th^  Court  were  unammously  <f 
opinion,  that  die  recovery  enured  to  the  uses  of  (he 
settlemeixt,  and  tfierefore  that  the  purchaser  had  ao 
title. 

7.  The  pcanciide  that  a  conunon  reccyvery  diall 
4q>erate  as  a  confirmation  of  any  preceding  idcwi- 
brances  created  by  the  person  who  aujflfers  such  leee* 
very,  is  founded  in  natural  justice,  which  foihids 
men  to  defeat  their  own  contracts.  But  where  a  ie* 
nant  in  tafl,  with  the  reversion  in  fee  in  himself 
creates  incumbrances,  and  faisson  (on  in4kma  die  eflMe 
Tit  35.  C.12.   tail  and  raveiaion  in  fee  descends)  sufibfs  a  reeeveiyi 

it  wiU  not,  like  a  fine,  operate  so  as  to  let  the  rever* 
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Mn  into  jpOBseteioiii  and  tliereby  laake  it  liable  to 
the  debts  of  his  father  j  because  the  operation  of  a 
lecoveiy  if  to  destroy  all  remamders  and  reverooBS 
expectant  <m  die  estate  tail^  and  the  fee  acquired  by 
the  recovercKf  proceeds  out  of  the  estate  tail.  It  fol- 
lowBy  that  where  a  person  is  tenant  in  tail  by  descentt 
with  the  reversion  in  fee  in  him  also  by  descent,  he 
ought  never  to  bar  his  estate  by  fine  only,  but  ought 
also  to  suffer  a  conunim  recovery,  which  will  effectu- . 
atty  prevent  the  estate  thus  acquired  from  becoming 
liable  to  the  debts  or  contracts  of  his  ancestor. 

fi.  A  common  recovery  operates  as  a  revocation  of  '?  *  ^^ 
a  ]Hior  devise  of  the  lands,  whereof  the  recoveiy  is  Dense, 
safiered,  iqpon  the  same  principle  that  a  fine  haa  that  i^t.  38.  c6. 

9^  A  common  recoveiy  su£Bared  by  a  tenasit  for  life  ^^^  ^ , 

Jroneiture  in 

wfaevein  he  is  vouched,  without  the  concurrence  of  some  Cases. 
the  person  in  remainder,  operates  as  a  forfeiture  of  ^^^^^^°^'^ 
the  estate  for  life,  in  the  same  manner  as  if  he  had  i  Rep.  15. 
levied  a  fine.    This  doctrine  was  deduced  from  the 
CQOunon  lawj  for  if  a  demandant  in  a  real  action 
recovered  against  a  tenant  fw  life  by  default,   or 
nam/  deiire^  or  by  pleading  covinously,  to  the  dis-  ]^^^*  ^^  *• 
herison  of  the  person  in  reversion,  the  tenant  for.  life 
feofeited  his  estate,  for  he  was  intrusted  with  the  free* 
iiold,  aad  was  to  answer  the  precipes  c£  strangers, 
and  to  defend  ins  own,  as  well  as  the  reversioner's 
oatate;  so  that  when  he  gave  way  to  the  demandant's 
adaon,  or  vouched  a  stranger,  he  admitted  the  rev^r- 
lion  to  be  in  such  demandant  or  stranger ;  and  con- 
sequently denied  the  tenure  of  the  reversioner,  which 
was  a  forfeiture. 

iO.  if «  person  is  tenant  for  life,  with  an  estate  in  re- 
aaJnder  in  tail  in  himself;  he^  may  in  that  case.rafier 
A  Goauaott  recoveryi  witiiout  incurring  a  forfeiture. 
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Smith  V.  11.  One  Richards  being  teasxA  for.  life,  wkh  te» 

1  Tma^Rep.  ^^^^^^^  ^  his  first  and  othet  sons  in  tail,  remainder 
738.  to  the  heirs  of  his  body.  Richards  conveyed  his  estate 

by  lease  and  release  to  a  third  person  to  make  him 
tenant  to  the  pnecipe^  and  sufiered  a  recovery.  The 
question  was,  whether  this  recovery  operated  as  a 
forfeiture*  The  Court  was  of  opinion  that  the  recover^ 
did  not  operate  as  a  forfeiture.  That  the  passage  in 
1  Inst.  35  b.  could  only  be  understood  of  a  bare  tenant 
for  life  who  took  upon  himsetf  to  do  an  act  incon- 
sistent with  the  nature  of  his  estate,  and  which  b^ore 
the  statute  of  14  £liz.  would  have  displaced  the  re- 
mainders. The  forfeiture  of  his  estate  was  therefore 
a  proper  punishment  upon  him  for  attempting  to  do 
an  act  inconsistent  with  his  tenure,  and  calculated  to 
injure  the  person  in  reversion.  But  the  law  will  never 
punish  a  man  for  doing  that  which  is  not  inconsistent 
with  the  nature  of  his  estate,  and  which  may  have  a 
legal  operation.  Such  was  this  case,  for  Richards 
stood  in  two  several  characters,  that  of  tenant  for  life, 
with  a  remainder  in  tail  subsequent  to  that  limited 
to  his  first  and  other  sons.  This  remainder  in  tail  was 
all  that  he  sought  to  bar ;  and  the  law  says,  that  having 
the  immediate  freehold,  and  an  estate  tail  in  remainder 
in  him,  he  has  a  right  to  bar  it.  The  next  thing  then 
was,  whether  the  recovery  itself  would  operate  so  as 
to  subject  him  to  a  forfeiture ;  and  as  to  this,  the  Court 
were  unanimously  of  opinion  that  it  did  npt,  because 
there  was  a  legal  subject  for  it  to  work  upon,  namdj, 
his  remainder  in  tail.  Richards  was  vouched  and 
entered  into  the  warranty,  not  in  respect  of  his  te« 
nancy  for  life,  but  of  his  remainder  in  tail ;  and  the 
recompence  in  value  is  supposed  to  go  to  those  who 
would  have  been  entitled  to  his  estate  tail,  and  those 
who  stood  subsequent  to  theih,  and  passed  over  fair 
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first  and  other  sons,  who  had  the  first  estate  tail  in  Vide  ante, 
them :  and  as  they  received  no  recompence,  their  ^  LesHe, 
estate  was  not  displaced  or  in  any  manner  affected  by  s.P.  c.7. 
the  recovery. 

12.  It  has  been  stated,  that  where  a  fine  is  levied,  Does  not 
or  a  recovery  suffered  of  lands  held  ex  parte  matema^  Descent, 
and  the  use  -is  not  thereby  altered,  the  mode  of  de^  Tit,  29.  c.  3. 
scent  will  not  be  changed. 

A.  being  seised  in  right  of  his  wife  of  lands  Abbot  y. 
which  she  had  by  descent  on  the  part  of  her  mother;  i  "Mod.l8K 
the  husband  and  wife  covenanted  to  levy  a  fine,  which 
was  thereby  declared  should  be  to  the  lise  of  the 
cognizees  and  their  heirs,  to  make  them  tenants  to 
the  prcBcipCy  in  order  to  suffer  a  common  recovery  ; 
and  afterwards  such  recovery  was  suffered  accordingly; 
which  by  the  same  deed  was  declared  should  enure 
to  the  use  of  the  said  A.  for  his  life,  remainder  to  his 
wife  for  her  life,  remainder  to  the  first  and  other  sons 
of  their  two  bodies  in  tail  male,  remainder  to  the  right 
heirs  ofthe  wife. 

A.  and  his  wife  died  without  issue ;  and  the  question 
was,  whether  the  lands  should  descend  to  the  heir  of 
the  wife  on  the  part  of  the  motlier  or  on  the  part  of 
the  father. 

Lord  Ch.  J.  Trevor  delivered  the  opinion  of  the 
Court.  He  said,  that  in  arguing  the  case  it  had  been 
insisted  on,  that  there  was  a  difference  between  a  use 
resulting  by  implication  of  law,  and  a  use  limited  by  ex- 
press words ;  but  they  were  to  consider  hotv  this  point 
stood  before  the  statute  of  uses.  Before  that  statute  the 
law  considered  the  estate  of  the  land,  and  the  use  of  the 
land,  as  two  distinct  things ;  and  therefore  before  that 
statute  if  a  man  had  made  a  conveyance,  either  by  deed 
of  feoffment,  or  any  other  legal  conveyance,  he  might 
therein,  by  express  limitation,  have  declared  the  use 
Vol.  V.  K  k 
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of  the  land ;  or  if  there  were  no  express 
the  law  gave  it  back  to  him  again ;  for  he  wasnotto 
pass  away  the  pernancy  of  the  profits  without  some 
consideration  or  estoppel  by  express  limitation ;  so 
that  a  man  might  at  common  law  have  separated  the 
use  and  the  estate ;  for  though  the  use  and  the  per- 
nancy of  the  profits  were  neither  created  nor  guidod 
by  the  common  law,  yet  the  law  took  notice  of  dieiSi 
and  the  cestuu  que  trust  had  a  remedy  by  siApoena;  so 
that  the  use  was  taken  notice  q£  as  distinct  fiom  the 
land,  even  at  common  law.    Then  came  the  statute 
9rf  Hen.  VIII.  c.  10.;  and  what  alteration  that  made 
was  to  be  considered.    That  statute  executes  the 
possession  of  the  land,  in  tl^e  same  pUght  and  maimer 
^A  the  use  was  before;  therefore,  as  the  conveyaiice  was 
here,  «the  ancient  use  which  resulted  back  was  not  a 
new  use,  for  it  must  have  been  an  old  use,  if  it  re- 
mdted  back  as  not  disposed  of,  and  so  much  of  the 
ancient  use  as  was  undisposed  of.    Now  if  the  use 
would  have  gone  this  way  before  the  statute,  it  would 
StiU  go  the  saiiie  way  since  the  statute.    It  was  the 
same  thmg  whether  the  ancient  use  came  back  by 
implication  of  law,  or  by  limitation  of  the  party;  iot 
that  the  construction  of  law  was  founded  oa  a.  sop- 
posal  of  the  intention  of  the  parties,  and  would  con- 
vey and  i^any  the  use  the  same  way  as  it  was  supposed 
the  party  would  have  done.    Now  if  tihe  law  were  so 
in  the  case  of  a  Tesulting  use,  which  arises  by  impli- 
cation of  law,  wfiat  reason  was  there  why  it  should 
have  a  different  construction  where  there   was.  an 
express  declaration  of  the  party ;  especially  since  that 
declaration  madano  alteration  of  the  estate,  and  tiie 
oUier  use  limited  to  A.  and  his  wSe  was  only  a  new 
interest,  arising  out  of  the  conveyance,  because  it  was 
not  so  large  an  estate  as  the  fee  wa3  before.    But 
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where  the  limitation  was  in  fee,  it  made  no  alteration, 
beeause  the  one  was  as  liurge  a»  the  other  \  and  it  was 
still  the  same  residue  remaining  in  the  wife^  which 
she  had  not  disposed  of  before  J  that  was  a  part  taken 
out  of  the  whole,  and  of  the  same  nature  as  the  othef 
Was :  and  this  appeared  so,  not  only  from  the  reason 
of  the  thing,  but  there  were  other  authorities  ^6 
which  seemed  to  settle  this  point.  And  it  was  all  one 
whether  this  ancient  use  in  fee  was  created  by  impli- 
cation of  law,,  or  by  express  limitation  of  the  party, 
if  it  were  of  the  same  estate.  In  the  case  of  Godbolt  Tit.  29.  c.  3* 
V.  Freestone^  these  authorities  were  held  to  be  good.  ^  '* 
A  difference  had  been  made  between  this  case  and 
that  OQ^  namely,  that  this  was  not  an  immediate  oon- 
vejance,  as  a  feoffinent  to  a  person  in  ,fee }  but  that 
here  there  was  a  covenant  to  levy  a  fine,  which  was 
to  be  to  the  use  of  the  conusees  and  their  heirs,  with 
an  intent  to  have  a  common  recovery;  and  hereupon 
the  chief  objection  was,  that  not  only  the  legal  estate, 
but  also  the  use,  passed  to  the  conusees,^  both  in  law 
and  equity ;  so  that  when  a  recovery  was  suffered, 
the  use  in  fee  must  arise  out  of  the  estate  of  the  conu* 
sees.  This  carried  the  case  a  step  farther  than  that 
of  Godbdt  V.  Freestone ;  and  it  was  fit  he  should  give 
an  answer  to  it.  Now  this  opini<ni  seemed  to  him  to 
be  grounded  on  taking  the  coQimon  recpvery  in  a 
wtOQg  sense ;  for  this  fine  and  recovery  might  be 
taken  as  .two  distinct  conveyances,  and  taking  it  as 
aiich,  it  was  subject  to  tiiis  objection.  But  as  it  might 
be  taken  as  two  several,  it  might  as  well  be  taken  as 
one  single  conveyance  i.  and  the  deed,  the  fine,  and 
the  recovery  might  well  be^  taken  as  several  parts  of 
one  sold  the  same  conveyance,  which  was  the  case  in. 
question,  and  easily  resolved :  for  where  such  a  con- 
veyance was^made  by  deed,  fine,  and  common  reco- 
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very ;  though  the  estate  did  move  finom  one  to  another 
(as  conduits),  yet;  the  estate  originally  moved  only 
from  the  conusor,  and  the  estate  was  always  in  a 
manner  in  him  ;  as  if  the  estate  were  declared  to  one 
for  life,  remainder  in  tail,  and  no  limitation  of  the 
lit.  1 1.  c.  4.  use  in  fee,  the  use  will  result  back  to  the  conusor,  and 

not  go  to  the  conusee  or  recoverors.  And  so  if  there 
be  a  limitation  of  the  use  of  the  fee,  that  use  shall 
and  must  arise  out  of  the  estate  of  the  conusor,  and 
not  out  of  the  estate  of  the  recoverors. 

Judgment  was  given  for  the  heir  ex  parte  maternaf 
and  consequently  that  the  recovery  did  not  alter  the 
estate. 
£xceptioiu  13.  If  a  tenant  in  tail  by  purchase  under  a  marriage 

'Settlement  made  by  his  maternal  ancestor,  with  the 

reversion  in* fee  by  descent  ex  parte  matema^  sufiers 

a  common  recovery,  to  the  use  of  himself  in  fee,  the 

estate  will  descend  to  his  heirs  ex  parte  patema  i  be- 

<!ause  the  fee  acquired  by  the  recoveiy  will  descend 

in  the  -  same  manner  as  the  estate  tail  acquired .  by 

purchase  from  the  maternal  ancestor ;  that  is,  to  his 

paternal  heirs. 

Mania  v.  141  Thus,  where  John  Tregonwell,  being  seised  in 

iStnuTiVg.  fee  of  the  lands  in  question,  upon  the  marriage  of 

1  Wiis.Rep.   Mary  his  eldest  daughter  with  Francis  Luttrell,  by 

5  Term  Rep.  indenture  executed  in  the  year  1680,  coveiuinted  to 

107.  note,      jgyy  a  fine,  and  suffer  a  recovery,  to  the  jise  of  himself 

444.  for  Kfe,  remainder  to  Fnmds  Luttrell  for  life,  remain* 

der  to  his  daughter  Maiy  for  Ufe,  remainder  to  the 
^rst  and  other  sons  of  the  jsaid  Mary  by  the  said 
Francis  LuttreU,  remainder  to  the  first  and  other  sons 
of  the  said  Mary  by  smy  other  husband,  with  remain- 
der to'his  own  right  heirs  in  fee.  A  fine  was  levied, 
and  a  recovery  suffered,  to  tiie  uses  of  this  inden«& 
ture. 
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On  the  death  of  Francis  Luttrell  Without  isitoe 
male,  the  said  Maiy  married  Sir  Jacob  Banks,  and 
had  issue  by  him  a  son  named  Jac^/ who,  on  the 
death  of  his  father  and  mother,  became-  seised  of  an 
estate  tail  in  the  said  premises,  and  of  the 'reversion 
in  fee  ea^  parte  maternal  and  in  the  year  1725  'suf- 
ftred  a  common  recovery  in  the  usual  form,  having 
by  a  deed  of  bargain  and  sale  enrolled  made' a  teliaiit 
to  theprijecipe,  and  deelaied  by  the  same  deed^  that 
such  recovery  should  be  and  enure  to:  the  use  of  him- 
self and  his  heirs,  and  died  without  issue.  '  Upon  the 
death  of  Jacob  Banks,  John  Strachan  entered  into 
the  lands  in  question,  as  heir  es  parte  patema^  Biid 
Thomas  Tregonwell  brought  an  ejectment  against  . 
hifn,  cliaiming  those  latida  as  heir  to  the  said  Jacob 
Banks,  ex  parte  matema.  The  question  was,  whether 
this.  recove!ry  did  or  did  not  operate  as.  a  new  purchase^ 
and  thereby  alter  the  descent  ?  The  Court  of  King's 
Bench -was  of  opinion  that  this  recovery  altered  the 
nature  of  the  estate,  tmd  mad^  it  descendible  to  tho 
h&n  es  parte  pdtema.         . 

A  writ  of  error  was  brought  from  this  judgiHent  in  6BrownPar): 

the  House  of  Lords ;  and  on  behalf  of  the  fdaintiff  in  ^*-  ^^^* 

error, .  who  claimed  ex  parte  materna,  it  was  aifgiied 

that  the  rule  of  law  is'  clear,  that  the  estate'  of  one 

dying  seised  by  descent  ex  parte  matema,  can  descehd 

to  none  but  the  lieir  ex  parte  matema ;  it  being  foianded 

on  natural  justice,  that  an  estate  should  gO'  to  the 

blood '  and  family  from  whence  it  came,  and  wh^re 

the  ownen  himself  has  not  thought  fit  to  give  it  away 

from  them :  that  this  estate  was  originally  the  iriheri- 

tan^ce  of  Jacob  Banks's  mother  <  and  her  ancestors ; 

and  therefore,  if  there  had  been  no  interruption  in 

the.  course  of  descent,  it  must  now « descend  to  the 

pluntiff :  that  the  only  intetruptions  insisted  (m  w^w 
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the aettlement  of  1680,  wd  the  recov^  and  deed  <tf 
11969  in  1725.  As  te  the  former,  it  was  only  a  tempo* 
raiy  iBtemiption  of  the  possession,  by  the  particular 
or  partial  estates  catved  out  of  the  fee,  the  inheritance 
heing  still  left  to  descend  ex  parte  nuUema ;  and 
whenever  those  particular  estates  should  detenmne, 
whether  by  the  death  of  the  parties,  or  by  bar  or  ex* 
tinguishment  of  them,  the  possession  would  return  to 
the  old  inheritance  again :  and  as  to  the  latter,  the 
recovery  and  deed  of  uses  only  determined  and  baned 
the  particular  estates,  and  consequently  let  the  &6 
into  possession,  in  the  same  condition  and  quality  as 
wfaei\  in  reversion,  and  therefore  could  not  alter  the 
nature  of  the  libcient  use,  or  the  descendible  quality 
of  it:  that  this  is  clearly  tile  case  where  a  fine  is  levied 
by  tenant  in  tail,  who  has  the  reversion  m  fee  in  hinw 
self,  it  having  been  settled,  that  such  a  fine  eaditt- 
guishes  the  estate  tail,  and  lets  the  old  reverticm  into 
possession ;  nw  is  there  any  material  diflfeienoe  be- 
tween a  fine  and  a  recovery;  for,  so  &r  as  their 
req>ective  powers  reach,  they  are  both  universally 
held  to  be  bars  of  the  particular  estates,  and  convey- 
ances of  their  own  inheritance  in  &e.   It  is  objectsd, 
that  a  recovery  not  only  bars  the  estate  tail  but  the 
remainders  also.  But  that  distinction  is  totally  immap 
terial,  because  it  a&ets  only  the  extent  of  the  her 
or  extinguishment,  not  the  manner  in  which  those 
instruments  operate ;  it  proves  the  recovery  to  be  a 
bar  or  extinguishment  of  the  estates  tail,  both  m  pos- 
session and  remainder,  but  does  not  prove  it  to  be  less 
a  bar  or  extmguishmei^  of  either;  aad  the  bar  or 
extinguishment  of  both»  by  the  secoveiy,  as  amch 
lets  in  the  revision  in  fte  after  both,  as  a  bar  or 
extingniahmentf  by  fine  of  one,  lets  in  the  revernon 
in  fee  dependent  eaa  that  one  only:  Ihat  llbis dietaso 
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tion  could  liot  be  applicable  to  the  case  of  a  recovery 
bj  tenant  in  tail,  with  an  immediate  reversion  in  fee 
to  himsdf ;  and  it  would  be  extremely  difficult  to 
maintain,  that  in  such  a  case  the  use  would  be  the 
old  one,  and  go  ejc  parte  matema  ;  but  that  in  the 
present  case,  it  was  a  new  one,  only,  because  there 
was  an  intermediate  r^nainder  in  tail,  which  was 
equally,  and  but  equally,  barred  with  the  estate  tail 
in  possession ;  or  if  that  should  be 'admitted  to  be  no 
material  point  of  distinction,  it  would  be  as  hard  to 
maintain,  that  if  tenant  in  tail,  with  reversion  in  fee 
in  himself,  descending  ex  parte  matema^  bs^s  the 
estate  tail  by  fine,  the  resulting  or  declared  use  in  fee 
to  himself,  would  be  the  ancient  use»  and  go  ex  parte 
matema  ;  but  that  if  the  same  tenant  in  tail  bars  the 
same  estate  tail  by  a  recovery,  the  resulting  or  de- 
clared use  would  be  a  new  use,  and  go  ex  parte  pa^ 
terna :  that  it  was  apprehended  no  case  could  be  cited 
to  warrant  this  distinction ;  and  if  itot,  reason  and 
equity  pmnted  out  that  they  ought  both  to  have  the 
same  effect. 

It  is  also  objected,  that  a  recovery  is  the  proper 
conveyance  of  a  tenant  in  tail,  with  remainder  over^ 
and  therefore  operates  as  a  grant  from  him ;  and  that 
the  recoveror  comes  in  under  him,  in  the  per,  as  his 
grantee,  and  therefore  as  a  purchaser*  But  this  would 
be,  to  make  the  recovery  operate,  not  as  a  bar  to  the 
particular  estates  tail  in  possession  and  remainder, 
which  is  the  sense  and  language  of  all  the  books,  but 
as  a  bar  to  his  own  reversion  in  fee,  which  is  absurd ; 
nor  indeed  is  a  recoveiy,  in  any  other  s^ise,  a  grant 
from  the  tenant  in  tail,  'than  as  it  is  a  common  assu- 
rance, by  which  he  may  bar  those  particular  estates, 
and  acquire  ol*  convey  the  fee  simple  in  possession  : 
but  it  is  not  less  such  an  acquisition,  if  he  gets  it  by 
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barring  the  particular  intermediate  estates,  and  letting 
his  own  fee  into  possession,  than  if  it  could  be  said 
to  be  a  grant  of  the  estate  tail  itself  to  himself  in  fee. 
But  whatever  might  be  the  case,  where  the  estate  tail 
in  possession,  together  with  the  remainder  or  reversion 
in  others,  include  the  whole  inheritance,  yet  where 
the  tenant  in  tail  in  possession  has  also  the  reversion 
in  fee,  the  recovery  operates  as  a  conveyance  of  the 
reversion,  and  a  bar  to  the  intermediate  estates.  A 
recovery  is  not  a  sort  of  conveyance  more  proper  to 
bar  remainders,  than  a  fine  is  to  bar  an  estate  tail 
alone  ;  nor  can  the  recoveror  come  more  under  the 
tenant  in  tail, .  or  his  estate,  or  be  more  properly  a 

• 

grantee  from  hini  of  his  estate  tail,  than  the  conusee 
of^  a  fine  is  under  the  conusor ;  and  yet,  in  this  latter 
case,  that  notion  clearly  does  not  prevent  the  estate 
tail  from  merging  in  the  fee.  It  is,  however,  further 
objected,  that  the  estate  tail  is  continued  and  enlarged 
by  the  recovery ;  but  this  is  at  best  a  very  inaccurate 
manner  of  speaking,  if  not  unintelligible  or  absurd, 
since  an  estate  tail  cannot  continue  longer  than  the 
issue  performam  donii  and  a  fee  sinjple  cannot  with 
any  propriety .  be  called  an  enlarged  estate  tail.  The 
only  reasonable  sense  of  such, expression,  is,  that  the 
tenant  in  tail,  by  exercising  the  power  which  the  law 
has  given  him,  of. barring  the  estates  tail,  has  become 
possessed  of  the  absolute  fee  in  possession ;  but  in  this 
sense  it  is  no  otherwise  an  enlargement  of  his  estate, 
than  a  surrender  of  the  tenant  for  life  to  the  remainder- 
man in  fee,  is  an  enlargement  of  the  temainder-man's 
estate,  and  is  therefore  more  properly  an  enlargement 
of  the  fee  simpile,  by  sinking  the  particular  estate, 
than  an  enlargement  of  the  particular  estate,  which 
is  absolutely  destroyed  i  nor  does  this  manner  of  con- 
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sidering  the  recovery  in  the  least  injure  the  abso- 
luteness of  that  power  which  the  law  gives  the  tenant 
in  tail  over  the  estate,  because  he  acquires  as  much 
this  way  as  (he  other,  with  this  advantageous  circum- 
stance, that.it  keeps  the  estate  in  its  natural  channel, 
and  prevents  the  act  done  for  one  purpose  only,  from 

0 

enuring  to  another,  which  the  party  never  thought 
qf,  and  which,  if  he  had,  he  might,  and  probably 
would  have  avoided. 

In  support  of  the  judgment  it  was  contended,  that 
Jacob  Banks  being  tenant  in  tail,  under  the  settle- 
ment  of  1680,  by  purchase,  and  not  descent,  the  rule 
of  descent,  relied  on  by  the  plaintiff  in  error,  was  only 
applicable  where  the  person,  whose  estate  is  in  ques* 
tion,  was  at  the  time  of  his  death  seised  by  descent, 
and  no  way  affected  or  influenced  the  present  question, 
if  Jacob  Banks  acquired  the  fee  by  suffering  a  reco- 
very, as  tenant  in  tail  by  purchase :  that  a  tenant  in 
tail  is  considered  in  law  as  possible  owner  of  the  whole 
fee,  viz.  that  the  remainders  and  reversions  are  in 
his  power  by  suffering  a  recovery,  which  is  the  act  of 
tenant  in  tafl,  and  takes  its  effect  out  of  the  estate 
tail,  in  right  of  which  alone  he  is  empowered  to  suffer 
such  recovery,  as  he  thereby  acquires,  in  judgment 
of  law,  an  absolute  and  pure  fee  against  the  remain- 
der-men and  reversioner,  although  the  reversion  were 
in  a  stranger ;  whereas,  by  a  'fine,  the  estate  tail  is 
only  extinguished,  and  barred,  as  against  the  issue  in 
tail  V  but,  as  to  the  remainder-men,  or  reversioner,  it 
subsists,  notwithstanding  that  act,  as  a  base  or  deter- 
minable fee,  on  failure  of  issue :  it  was  therefore 
apprehended,  *  that  by  the  recovery,  which  removed 
•all  restraints  and  limitations  ensuing  or  dependent 
after  the  estate  tail,  the  fee  so  acquired  by  Jacob 


506  .  Title  XXXVI.  Recovery.   O.  ix.  $14. 

Banks  proceeded  out  of  the  estate  tail,  and  took  its 
effect  to  the  use  of  the  person  so  enabled  in  law  to 
suffer  the  same,  as  the  result  of  his  power,  in  virtue 
of  the  estate  tail,  which  was  gained  by  settlement 
(i.  e.)  by  purchase ;  and  consequently  the  remainden 
and  reversions  which  subsisted  before  IJie  recoveiy 
were  alike  extinguished,  and  put  to  an  end,  by  force 
and  operation  of  such  recovery :  that  if  the  estate  tail^ 
.  as  to  the  issue  only,  is  considered  as  barred  by  a 
recovery,  and  the  old  estate  in  fee  or  reversion,  sub- 
ject to  the  estate  tail,  is  let  in,  and  takes  place,  as^ 
contended  for  by  the  plaintiff,  the  consequence  and 
inconvenience  thereof  would  be,  that  in  that  case 
every  estate  in  the  kingdom,  of  which  a  recovery  is 
suffered  by  a  tenant  in  tail,  seised  also  of  the  rever- 
sion in  fee,  would  still  remain  liable  as  assets  by  de- 
scent to  the  specialty  debts  of  the  ancestor  from  whom 
it  descended  (for  the  estate  tail,  while  it  subsists,  and 
the  base  fee,  gained  by  force  <^afine,  suspends  the 
remedy,  so  long  as  there  is  issue,  and  therefore  pre- 
serves the  debts) ;  and  this  form  of  conve3rance,  in- 
vented and  long  used  to  strei^then  the  title  of  pos- 
.  sessors  who  are  tenants  in  tail,  would  be  a  means  of 
destroying  such  intention,  and  would  revive  old  de* 
mands,  to  the  ruin  of  many  families. 

After  hearing  counsel  on  the  Writ  of  error,  the 
Judges  (who  attended  according  to  order)  were  di- 
rected to  deliver  their  opinions  on  the  fdlowing 
question,  viz.  <*  Whcjther,  upon  the  death  of  Jacob 
Banks,  the  estate  in  question  did  by  law  descend  to 
his  heir  on  the  part  of  the  mother  or  not  7*'  And 
the  Judges,  having  taken  time  to  consider,  the  Lord 
Chief  Justice  of  tlie  Common  Pleas  delivered  their 
reasons  at  laige,  and  concluded  with  their  opinion, 
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'*  That  the  estate  in  question,  upon  the  death  of 
Jacob  Banks,  did  not  descend  to  his  heirs  on  the  part 
of  the  mother.'*  Whereupon  it  was  ordered  and  ad- 
judged, that  the  judgment  given  in  the  Court  of 
King's  Bench  should  be  affirmed. 
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Section  1. 

T^O  persons  are  barred  by  a  common  recovery  but 
-^^  those  who  are  parties  to  it,  and  the  issue  in  tail, 
the  remainder-men,  and  reversioners,  and  persons 
claiming  under  conditional  limitations  expectant  on, 
or  to  take  efitect  after  estates  tail. 

S.  Thus  if  lands  are  given  to  a  husband  and  wife,, 
and  the  heirs  of  the  body  of  the  husband,  remainder 
over,  and  the  husband  alone  suffers  a  common  reco* 
very,  in  which  he  comes  in  upon  the  voucher,  and 
vouches  over  ;  such  recovery  will  bar  the  estate  tail, 
and  the  remainder  over ;  but  will  not  bar  the  wife's 
estate,  because  she  is  not  a  party. 

3.  No  estates  or  interests  are  barred  by  a  common 
recovery,  but  those  which  are  subsequent,  in  point 
of  limitation,  to  the  estate  of  which  the  recovery  is 
suffered ;  for  all  interests  precedent  remain  ^s  they 
were  before. 
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4.  Thus,  although  a  recovery  be  a  good  bar  to  a  re-  Pigot,  137. 
mainder  for  years,   limited  to  commence  after  the 
determination  of  an  estate  tail ;  yet  if  such  term  be 
limited  to  arise  before  the  estate  tail,  it  will  not  be 
barred  by  a  recovery  suffered  of  the  estate  tail. 

5.  A.  being  tenant  for  life,  remainder  to  B.  in  tail,  ^^^^"^^  ^' 
B.  made  a  lease  for  years,  to  commence  after  the  Cro.  £liz. 
death  of  the  tenant  for  life.     The  tenant  for  life  l}^'   ^i  i. 

Dyer,  516. 

aft:erwards  suffered  a  common  recovery,  in  which  the  in  Mar. 
remainder-man  in  tail  was  vouched :  and  it  was  de-    ^P  * 
termined  that  the  term  for  years  was  not  barred  by 
the  recovery,  but  that  the  lessee  might  falsify  it. 

6.  If  a  person  is  tenant  fqr  life,  with  remainder  to  ^  ^"*^-  ^^  *• 
trustees  to  preserve  contingent  remainders,  remainder 

f  o  his  first  and  other  sons  in  tail  male,  remainder  to 
his  daughters  as  tenants  in  common  in  tail,  remainder 
over;  and  having  a  daughter,  he  joins  with  her  in 
suffering  a  common  recovery ;  it  will  be  good  against 
the  tenant  for  life,  and  his  daiighter,  and  the  re- 
minder-man ;  but  the  estates  tail  limited  to  the  first 
and  other  sons,  being  prior  to  the  estate  of  the 
daughter,  and  being  supported  by  the  limitation  to 
the  trustees,  will  not  be  affected  by  the  recovery. 

7.  It  was  formerly  a  practice  for  women,  having  Estates  in 
estates  in  dower,  or  jointures,  to  alienate  them  by  Jointures, 
fine  or  recovery ;  and  so  give  them  away  from, their  ^  ^^^  ^^^  *• 
husband's  family.     To  prevent  this  practice,  a  statute 

was  passed,  11  Hen.  VII.  c.  20,  by  which  it  was 
enacted,  "  That  any  woman  who  had  any  estate  in 
dower,  or  for  term  of  her  life,  or  in  tail,  jointly 
with  her  husband,  or  only  to  herself,  or  to  her  use, 
in  any  manors,  &c.  of  the  inheritance  or  purchase 
of  her  husband,  or  given  to  the  said  husband  and 
¥rife  in  tail,  or  for  term  of  life,  by  any  of  the  ances- 
tors  of  the  said  husband,  or  by  any  other  person 
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seised  to  the  use  of  the  said  hnsband  or  of  his 
ancestors,  and  shall  hereafter,  being  sole,  <xr  with  anjr 
after-taken  hu^and,  discontinue,  alien,  release,  <k 
confirm  with  warranty,  or  bj  covin  su£fer  anj  reco- 
very of  the  same  ^  that  all  such  recoveries,  discoO' 
tinuances,  &c«  shall  be  utterly  void  and  of  no  eflfect ; 
and  it  shall  be  lawful  for  the  person  in  remamder  or 
rever^on  to  enter  immediatdy."  . 
Tit.  35.  c.  9.  9*  In  the  statute  32  Hen.  VIIL  c.  86.  by  which 
^  ^*  tenants  in  tail  were  enabled  \o  bar  their  isane  by  fim,  is 

t  2.  the  following^  clause:  **  Provided  always,  that  thisact, 

nor  any  thing  herein  ccmtaiaed,  ahaU  extend  to  bar 
or  exclude  the  lawftd  entry,  title,  or  interest  of  anj 
heir  or  heirs,  person  or  persons,  in  or  ta  any  BWKxn, 
&c«  by  reason  of  any  fine  or  fines  levied  by  any 
woman  aft;er  the  death  of  her  husband,  eantnoy  to 
the  intent  of  the  statute  11  Hen.  VIL,  of  any  manoss, 
&c.  of  the  inheritance  or  purchase  of  the  said  Iros> 
band,  or  of  any  of  his  anaestocs,  assigned  to  anysiKh 
woman  in  down,  for  terra  of  life  or  in  taiL 
Wimbish  7.  10.  These  statutes  having  been  made  to  prevent 
Pbw?42      ***  injury,  have  alwagni  been   construed  liberally; 

and  therefore  every  kind  of  estate  cieated  by  the 

fine  or  recovery  of  a  jointiesa,  of  hods  hdd  by  her 

as  a  jomtur^  ia  void  against  the  heir  of  die  husbao^ 

Pitfotv.  11.  Thua  where  a  tenant  m  tail,  i/rfio  waaa  jain- 

L     o'cA      tress  ^tbin  tiie  stat  11  Hen.  VIL,  accepted  a  fine 

Moo.  250.       ^^^'^  -     ,  •-  a-     ^  -J 

3  Rep.  51  6.  sut  cogfuzonce  de  drwt  come  rea,  ^.  laom  a  stmngei; 
?L^?  1*68.  ^^  gnwtfid  and  rendered  the  hmds  to  the  jointms 
3/. —  78.     t^  100  years ;  it  was  ac^dgad  that  this  was  a£»r« 

feimie^}  for  otberwiaa  the  kitmtion  of  the  statute 
iB^ht,  by  practice  of  this  hind^  be  entiaefy  deftatecL 
1^.  With  respect  ta  the  estates  wfaidh  have  been 
deemed  to  be  comprehended  within  this  act,  the 
same  Uben^tyof  comtimtiott  baa  been  adopted; 
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and  therefore  it  has  been  determined^  that  whenever 
an  estate  has  been  derived,  either  from  the  husband 
himself,  or  from  any  of  his  ancestors,  it  is  protected 
by  these  statutes^ 

13.  Thus  where  the  ancestor  of  the  liusband  made  Anon.  Moo. 
a  feofiment  in  fee,  upon  condition  that  the  feofiees  3  ^'  50  6. 
should  reconvey  .to  the  husband  and  wife  in  tail.  Cro.Ella. 
This  was  adjudged  to  be  such  an  estate  as  was  intended 

by  the  statute. 

14.  So  where  a  man  and  a  woman,  being  joint  Laugbter  v. 
tenants  ip  fee  simple  of  a  manor,  intermarried,  and  S ""*Ek*^* 
afterwards  levied  a  fine  thereof  to  a  stranger,  who  524. 
rendered  it  to  them  in  tail.    After  the  death  of  the 
husband,  the  wife  married  again,  and  she  and  her 
second  husband  levied  a  fine  of  it.    The  Court  held 

that  the  fine  was  voidf  as  to  the  moiety  which  had 
originally  been  the  estate  of  the  husband,  because  it 
was  protected  by  this  statute. 

15.  In  the  same  manner  where  one  brother,  in  con*  Shamngton 
sideration  of  a  marriage  had  between  his  brother  and  piowT.^^o'. 
M.,  covenanted  to  stand  seised  to  the  use  of  himself 

for  life,  and  after  to  the  use  of  his  brother  and  his 
wife,  for  their  lives  ^  this  was  adjudged  to  be  a 
jointure  within  the  statute  11  Hen.  VII.,  as  moving 
from  the  ancestor  of  the  husband. 

16.  Although  landa  are  settled  in  consideration  of 
money  paid  by  the  wif^  or  her  friends  \  yet  if*  the 
marriage  i^pears  to  have  also  constituted  a  part  of 
the  consideration,  the  estate  will  then  be  considered 
as  within  the  statute  11  Hen.  VII. 

17*  Thus,  where  a  grandfather  baigained  and  sold  Villars  v. 
lands  to  J.  N.  for  thirty  years,  remainder  to  himself  j^^^ise'a- 
and  his  wifb  for  life^  remainder  to  his  son  for  life,  Bendl.  29. 
remainder  to  his  grandson  and  one  S.,  the  daughter  moo.  93. 
of  J.  N.,  and  the  heirs  of  their  two  bodies  begotten  j  P-  23i . 
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Vide  infra,     ^f^j.  ^hich  followed  these  words:  "for  the  which 

Kirkham  v. 

ThompsoD,    manor,  bargain,  and  other  the  premises,  the  said  J.  N. 

^*  ^'  covenants  to  pay  the  said  sum  of  70/.  at  certain  days, 

&c."  The  son  afterwards  married  S.,  who  survived  him, 
and  with  a  second  husband  levied  a  fine  of  those 
lands.  The  jury  further  found,  dehors  the  indenture, 
that  the  indenture  and  bargain  and  sale  were  as  well 
in  consideration  of  the  marriage  as  of  the  mpney. 

Vi^eCopland  j^  ^^g  jj^i^j  ^y  three  Judges  against  Dyer,  that  the 

W.  Jones,  fine  was  void  ;  for  they  expounded  the  words  **  given 
Crt  Car  244  ^^  *^®  ancestors,  &c/'  to  be  any  lands  assured  to 
Jenk.310.      the  woman  in  jointure,   either  for  money  (as  few 

marriages  are  made  without  it),  or  else  freely. 
2  Vern.489.       18.  A  trust  estate,  or  an  equity  of  redemption,  is 
iAb.Eq.220.  ^^jji^jj^  the   statute  11  Hen.  VII.  as  well  as  a  legal 

estate ;  for  uses  are  expressly  mentioned  in  that 
statute ;  and  a  trust  is  now  what  a  use  was  then. 

19.  With  respect  to  the  Estates  which  are  not 
-comprehended  within  tlie  statute  1 1  Hen.  VIL,  as  tlie 
object  of  it  was  only  to  prevent  women  from  alienat- 
ing those  lands  which  were  settled  on  them  by  their 
husbands,  it  therefore  does  not  extend  to  any  lands 
which  were  originally  the  property  of  the  wife,  or 
which  were  derived  from  any  of  her  ancestors. 
Eyston  v.  go.  Thus,  where  husband  and  wife,  seised  of  lands 

Plowd.  463.  i^  right  of  the  wife,  levied  a  fine  stir  cognizance 
1  Inst.  366  a.  j^  ^^gff  ^ome  ccOy  and  took  back  an  estate  to  the 

husband  and  wife  in  tail  general,  remainder  to  the 
heirs  of  the  wife.  The  husband  died,  leaving  issue 
a  son;  the  wife  married  a  second  husband,  with 
whom  she  joined  in  levying  another  fine ;  on  which  the. 
son  by  the  first  husband  entered  for  a  forfeiture  by 
the  11  Hen.  VII.  It  was  determined  that  the  last 
fine  was  no  forfeiture  by  this  statute ;  for  as  .  the 
estate  was   originally  the  property  of  the  wife»  it 
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would  be  unreasonable  to  restrain  her  from  disposing 
of  it,  and  quite  foreign  to  the  intent  of  the  act ;  for 
although  it  might,  within  the  letter  of  the  act,  be 
considered  as  the  purchase  of  the  first  husband,  by 
the  first  fine,  yet  it  was  not  so  in  reality,  as  the  lands 
were  originally  derived  from  the  wife. 

21.  Husband  and  wife  sold  lands  which  were  the  Palmer,  217. 
estate  of  the  wife,  and  purchased  other  lands  with 

the  money,  which  were  settled  on  the  husband  and 
wife  in  tail.  This  was  agreed  arguendo  to  be  a  jointure 
within  the  statute,  because  the  money  was  a  chattel 
vested  in  the  husband,  which  he  might  have  disposed 
of  as  he  pleased  ;  and  therefore  when  he  laid  it  out 
in  the  purchase  of  lands,  the  law  will  consider  them 
as  purchased  by  the  husband. 

22.  A  voluntary  gift  by  a  stranger  to  a  husband 
and  wife,  is  not  within  this  statute. 

23.  The  bishop  of  Exeter  made  a  voluntary  gifl  Ward  v. 

of  lands  to  one  Turner  his  servant  and  Sybill    his  cro.Jac.I73. 
wife,  and  to  the  heirs  of  tlieir  two  bodies.     The  hus-  ^  Brownl. 
band  died,  and  the  wife  levied  a  fine  of  those  lands.  Vefv.  lOK 
It  was  resolved  that  this  was  not  a  jmnture  within  the  . 
statute  11  Hen.  VII.;  for  the  lands  did  not  come 
from  the  husband,  nor  from  any  of  bis  ancestors. 

24.  If  lands  are  limited  by  a  husband,  or  by  any 
of  his  ancestors,  to  the  wife  in  tail  general,  without 
any  limitation  to  the  issue  or  heirs  of  the  husband^ 
such  estate  is  not  protected  by  the  stat.  1 1  Hen.  VII. ; 
because  the  object  of  that  statute  was  to  prevent 
wives  from  prejudicing  the  issue  or  heirs  of  their 
former  husbands ;  but  where  no  remainder  is  limited 
to  such  persons,  no  prejudice  can  be  done  to  them* 

25.  Thus,  where   a    man  seised    in  fee   devised  ^P^^^*"^- 
lands^to  his  wife  in  tail  general,  remainder  over  to  cro.  Eliz.  2. 
a   stranger  j    after  the    husband's  death,  the  wife  YiT'  ^  qs'i 
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raamed  a  second  time,  and  suffered  a  recovery.  The 
daughter  of  the  first  husband  entered  for  the  foifei- 
tufe.  But  it  vras  determined,  that  although  this  case 
was  within  the  letter  of  the  statute,  yet  it  was  not 
within  the  intention  of  it,  the  reraaindtf  being  liouted 
from  the  heirs  of  the  husband  to  a  stranger. 

96.  A  jointure  limited  to  a  woman  in  fee  is  oot 
within  the  statute  11  Hen.  VII.  for  the  same  reason. 

Cy.  These  statutes  were  originally  construed  to 
extend  to  a  fine  levied  by  the  husband  and  wife ;  for 
Lord  Coke  hKs  stated  a  case  where  a  man  seised  of 
lands  in  fee,  levied  a  fine  to  the  use  of  himself  for 
life,  and  after  to  the  use  of  his  wife,  and  of  the 
heirs  male  of  her  body  by  him  begotten,  for  her 
jointure,  and  had  issue  male ;  afterwards  he  aod  his 
wife  levied  a  fine,  and  suffered  a  common  recovery. 
The  husband  and  wife  died ;  the  issue  male  entered 
by  force  of  the  statute  11  Hen.  VII. ;  and  it  was 
holden  by  the  justices  of  assize,  that  the  entry  of 
Hie  issue  male  was  lawful. 

28.  The  doctrine  laid  down  in  the  above  case  bas 
however  been  ccmtradicted  by  a  more  modem  deter- 
mination. 

09.  A  father,  in  consideration  of  the  marriage  of 
his  son,  and  of  9O0L  portion,  covenanted  to  convey 
lands  to  the  use  of  the  son  and  bis  wife,  and  of  the 
heirs  of  the  body  of  the  w^,  remainder  to  his  own 
right  heirs.  A  conveyance  was  made  accordin^y* 
and  the  husband  and  wife  joined  in  levying  a  fine  (^ 
tbe  lands.  It  was  resdved,  first,  that  this  was  a  joi»« 
ture  within  the  intent  of  the  statute,  although  part  dl 
the  consideration  was  money  paid  by  the  fidher  (rf'the 
wife  to  the  father  of  the  husband.  Sdlj.  That  the 
fine  did  not  operate  as  a  forfeiture,  either  within  the 
words  or  intention  of  the  statute}  for  the  wife  was  not 
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sde,  nor  was  the  alienation  with  an  after-taken  hus- 
band ;  and  the  object  of  the  statute  was  only  to  pro- 
vide against  the  disherison  of  the  heirs  of  the  husband 
contrary  to  his  intention. 

30.  The  right  of  entry  which  is  given  by  the 
Stat.  11  Hen.  VII.  is  not  confined  to  the  heir  of  the 
husband,  but  is  extended  to  the  person  to  whom  the 
inheritance  is  to  go  after  the  decease  of  the  woman, 
whether  he  be  the  heir  of  the  husband,  or  a  stranger 
deriving  under  the  heir  of  the  husband. 

31.  Thus,  where  Sir  Richard  Bridges  made  a  feoff-  5~^»'« 
ment  of  lands  to  trustees,  on  condition  that  they  3  Rep.  50. 
should  give  back  the  same  to  him  and  his  wife,  and  \^^^^l' 
to  the  heirs  of  their  two  bodies  begotten,  remainder  S.  c.  Cro. 
to  the  right  heirs  of  Sir  Richard,  which  was  accord-     ^' 
ingly  done.     Sir  Richard  had  issue  by  his  wife  a 

son,  named  Anthony,  and  died.  Anthony,  in  the 
lifetime  of  his  mother,  conveyed  the  lands  by  fine  to 
Sir  G.  Browne  in  fee ;  the  wife  afterwards  made  a 
lease  for  three  lives,  not  warranted  by  the  statute 
32  Hen.  VI|I.,  whereupon  Sir  G.  Brown  entered  j 
and  the  question  was,  whether  his  entry  was  lawful 
within  the  statute  11  Hen.  VII.  It  was^  resolved 
that  the  entry  of  Sir  G.  Brown  was  lawful,  because 
he  was  the  person  who  had  the  immediate  right  to 
the  inheritance  after  the  death  of  the  wife^ 

32^  By  the  8th  and  9th  sections  of  the  statute  Lincoln  Col. 
1 1  Hen.  VII.  it  is  provided,  that  it  shall  not  extend  ^  ^' 
to  any  recovery  to  be  had  with  the  heirs  next  inhe- 
ritable to  the  woman ;  or  where  the  person  next  in 
remainder  consents  to   the  same ;   provided  such 
consent  appear  on  record. 

33.  By  the  common  law,  if  a  husband  seised  of  Estates  held 
lands  in  right  of  his  wife,  had  levied  a  fine  of  them  n^st.326a 
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^thout  her  concurrence,  it  opemted  as  a  disconti- 
nuance ;  by  which  means  the  wife  was  barred  of  her 
entry,  after  the  death  of  her  husband,  and  was 
obliged  to  bring  her  writ  of  cid  in  vita :  and  there- 
§  731.  fore,  Littleton  says,  the  Judges  ifrould  not  permit  a 

man  to  levy  a  fine  alone  of  his  wife's  estate. 

34.  This  produced  a  clause  in  the  stat.  32  Hen.VIIL 

c.  28.  §  6.  by  which  it  is  enactedi  **  That  no  fine, 

feoffinent,  or  other  act  or  acts  thereafter  to  be  made, 

suffered,  or  done  by  the  husband  only,  of  any  manors, 

&c.  being  the  inheritance  or  freehold  of  his  wife, 

during  the  coverture  between  them,  shall  in   any 

wise  be  or  make  any  discontinuance  thereof,  or  be 

prejudicial  or  hurtful  to  the  said  wife,  or  to  her 

heirs,  or  to  such  as  shall  have  right,  title,  or  interest 

to  the  same,  by  the  death  of  such  wife  or  wives: 

but  the  same  wife  and  her  heirs,  and  such  other  to 

whom  such  right  shiall  appertain,  after  her  decease, 

•shall  and  may  then   lawfully  enter  into   all  such 

manors,  &c. ;  any  such  fine,  feoffinent,  or  other  act 

to  the  contrary  notwithstanding ;  fines  levied  by  the 

husband  and  wife,  whereunto  the  said  wife  is  party 

and  privy,  only  except." 

nnst.326a<      36.  This  act  having  been  made  to  suppress  a 

^  rene  ey  s     y^^^g^  gjj J  ^o  give  the  injured  party  a  more  speedy 

8  Rep.  71.     remedy  than  what  the  common  law  afibrded,  it  has 

Case*  been  construed  libersJly.    So  that  where  lands  were 

2  ^"^t.68l.    given  to  a  husband  attd  wife,  and  the  heirs  of  their 

two  bodies,  aifd  th6  husband  alone  levied  a  fine 
thereof,  and  died ;  the  elitry  of  the  wife  was  adjured 
to  'be  lawful ;  although  the  words  of  the  act  are, 
"  being  the  inheritance  or  freehold  of  the  wife  ;" 
whereas  in  this  case  the  lands  wete  as  wdl  the  inhe^ 
xjtance  and  'fteehold  ^f  the  husband  as  of  the  wife. 
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37.  Where  husband  and  wife  are  joint  purchasB^  ^y®""*  ^^2- 
in  tail,  remainder  to  the  wife  in  fee,  and  the  hus- 
band alone  levies  a  fine,  and  dies,  tliis  is  an  alienation 

within  the  statute. 

38.  Lord  Coke  says,  if  a  husband  cause  VLpntcipe  ^  Inst.  326  a. 
quod  reddat  upon  a  feint  title  to  be  brought  against 

him  and  his  wife,  and  sufl^rs  a  recovery  without  any 
voucher,  and  execution  is  had  against  him  and  his 
wife,  yet  tliis  is  helpecl  by  the  statute ;  for  this  is  the 
act  of  the  husband,  and  the  words  of  the  statute  are> 
^'  made,  suffered,  or  done.'' 

S9*  Although  the  King  be  not  named  in  this  act,  2  Inst.  68I. 
yet  he  is  bound  by  it  as  well  as  a  subject.    So  that 
if  a  husband  alone  levies  a  fine  of  his  wife's  land 
to  the  King,    still  the  wife  may  enter  after    the 
death  of  her  husband. 

40.  If  the  wife  dies  before  entry,  her  issue  may  l  Inst.  326  a, 
6nter ;  and  if  she  has  no  issue,  then  the  person  in 
remainder  or  reversion  may  enter,  by  the  very  words 

of  the  statute. 

41.  When  recoveries  were  established  as  common  Estate  Tail 
assurances,  the  Judges  held  that  every  kind  of  estate  ^^"cro^J 
tail,  whether  created  by  a  subject  or  by  the  Crown,  ^"r  Senrices. 
was  barrable  by  a  common  recovery ;  as  also  all  such  vTucman's 
remainders  over,  and  reversions,  as  were  vested  in  ^^* 
any  private  persons.    And  even  whete  the  ultimate 
reversion  was  vested  in  the  Crown,  it  was  fully  esta- 
blished that  a  common  recovery  would  bar  the  issue 

in  tail,  and  all  intermediate  remainders  between  the 
estate  tail  and  the  reversion  vested  in  the  Crown : 
for  otherwise  a  perpetuity  might  have  been  created, 
by  limiting  the  ultimate  reversion  to  the  Crown. 

42«  By  the  stat  34  &  35  Hen.  VIII.  c.  20.  reciting 
that  where  divers  of  the  King's  progenitors,  and 
/especially  the  King  himself,  had  given  and  granted^ 
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or  otherwise   provided  to   his   and  their  sabjects, 
inanors,  &c.  to  them  and  to  the  heir^  male  of  their 
bodies,  or  to  the  heirs  of  their  bodies ;  minding  at 
the  time  of  such  gifts  not  only  to  prefer  and  advance 
presently  the  donees,  but  also  their  heirs  in  blood  of 
their  bodies,  according  to  the  limitations  of  the  said 
gifts,  to  the  intent  that  recompence  for  the  service 
of  such  donees  should  not  only  be  a  benefit  for  their 
own  persons,  but  a  continual  profit  and  commodity  to 
and  for  their  heirs  coming  of  their  bodies,  whereby 
such  heirs  should  have  in  special  memory  and  daily 
remembrance  the  profit  that  they  had  and  took* by 
the  service  of  their  ancestors,  done  to  the  kings  of 
the  realm,  smd  thereby  be  the  better  encouraged  to 
do  like  service  to  their  sovereign  lord.    And  foras- 
much as  sundry  such  donees  in  tail  and  their  heirs 
had  suffered,  and  daily  suffered,  by  their  consents, 
untrue  and  feigned  recoveries  to  be  had  against 
.     them  with  common  voucher  or  otherwise  of  mancNTs, 
&c.  so  given,  granted,   or  provided  in  taiil,  by  the 
King  or  his  progenitors  as  aforesaid,  to  the  intent  by 
fraud,  covin,  and  untrue  odeans,  not  only  to  bind  and 
defeat  their  heirs,  inheritable  by  the  limitation  oi  such 
gifts,  whereby  questions  and  diversities  of  opinions 
had  risen,  whether  such  feigned  and  untrue  recove- 
ries against  such  tenants  in  tail,' by  their  own  consent, 
of  lands,  &c.  whereof  the  reversion  or  remainder 
was  in  the  King,  at  the  time  of  such  recoveries  had, 
should,  after  the  death  of  the  tenant  in  tail,  bind  the 
heirs  in  tail  or  not. 

43.  It  is  enacted  by  the  second  section  of  this 
statute,  **  That  no  such  feigned  recovery  thereafter 
to  be  had  by  assent  of  parties  against  any  such 
tenant  or  tenants  in  tail  of  any  lands,  &C.  where<^ 
the  reversion  or  remainder,  at  the  time  of  such 
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recbvery  had,  shall  be  in  the  King,  ahall  bind  or  con- 
clude the  heirs  in  tail,  whether  uiy  common  voucher 
be  had  in  any  such  feigned  recoveiy  or  not ;  but  that 
after  the  death  of  every  such  tenant  in  tail,  against 
whom  any  such  recovery  shall  be  had^  the  heirs  in 
tail  may  enter,  have,  and  enjoy  the  lands,  &c.  accord- 
ing to  the  form  of  the  gift  of  entail ;  the  said  reco- 
very, or  any  other  thing  or  things  to  be  had,  done,  or 
auflered  by  or  against  any  such  tenant  in  tail,  to  the 
contrary  notwithstanding." 

And  it  is  further  enacted  by  thd  third  sectiui  of 
thia  statute,  "  That  the  heirs  of  every  such  tenant  in 
tail,  against  whom  any  such  feigned  recovery  shall  be 
had,  shall  take  no  advantage  for  any  reeompence  in 
value  against  the  voucher,  nor  his  heirs." 

44.  Lord  Coke  has  observed,  that  in  the  construe-  '  '■"*■  ^^^  '• 
tionc^this  statute,  the  Juc^es  have  Uid  down  the 
ten  following  rules :  "  1st.  The  estate  tail  must  be 
created  by  a  king,  and  not  by  any  sublet,  albeit 
the  king  be  his  heir  to  the  reversion  ;  for  the  pre- 
amble speaks  of  gifts  made  to  sut^ects,  and  none 
can  have  subjects  but  the  King ;  and  also  in  the  pre- 
amble  it  is  said,  (for  service  done  to  the  kings  of  the 
realmX  and  the  body  of  the  act  referreth  to  the 
preamble,  and  therefore  if  the  Duke  of  I^ncsster 
had  made  a  gift  in  tail,  and  the  reversion  descended 
to  the  King,  yet  was  not  that  estate  tail  restrained  by 
that  statute,  and  so  of  the  like.  Sdly.  If  the  King 
grant  over  the  reversion,  then  a  recovery  sufiered 
will  bar  the  estate  tail,  because  the  King  had  no  re. 
v«ston  at  the  time  of  the  recoveiy.  3dly.  If  tb« 
King  make  a  gift  in  tail,  the  remainder  in  tail,  or 
grant  the  reversion  in  tail,  keeping  the  reversion  in 
the  Crown,  a  recovery  against  tenuit  in  tail  in  pos- 
sesaoD  shall  nettiiar  bar  tJie  estate  tail  in  posset- 
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sion  by  the  express  purview  of  the  statute,  nor,  by 
consequence,  the  estate  ia  remainder  or  reversion, 
for  that  the  reversion  or  remainder  cannot  be  barred, 
but  where  the  estate  tail  in  possession  is  barred. 
4thly.  If  a  subject  make  a  gift  in  tail,  the  remainder 
to  the  King  in  fee,  albeit  the  words  of  the  statute  be 
(whereof  the  reversion  or  remainder  of  the  same,  &c.) 
yet  seeing  the  estate  in  tail  was  not  created  by  a 
king,  as  hath  been  said,  the  estate  tail  may  be  barred 
by  a  common  recovery.     5thly.  If  Prince  Henry, 
son  of  Henry  VII.,  had  made  a  gift  in  tail,  the  re- 
mainder to  Henry  VII.  in  fee,  which  remainder,  by  the 
death  of  Henry  VII.,  had  descended  to  Henry  VIII., 
so  as  he  had  the  remainder  by  descent,  yet  might  tenant 
in  tail,  for  tlie  cause  aforesaid,  bar  the  estate  tail  by 
a  common  recovery.     6thly.  The  word  (remainder) 
in  the  statute  is  no  vain  word,  for  the  words  of  the 
preamble  be,  the  King  hath  given  or  granted,  or 
otherwise  provided,    to  his   servants  and  subjects. 
The  word  (reversion)  in  th^  body  of  the  act,  hath 
reference  to  these  words    (given  or  granted)  and 
(remainder)  hath  reference  to  these  words  (otherwise 
provided),  as  if  the  King,  in  consideration  of  money, 
or  of  assurance  of  land,  or  for  other  consideration 
by  way  of  provision,  procure  a  subject,  by  deed  in- 
dented and  enrolled,  to  make  a  gift  in  tail  to  one 
of  his  servants  and  subjects,  for  recompence  of  ser- 
vice or  other  consideration,   the  remainder  to  the 
king  in  fee,  and  all  this  appear  of  record ;  this  is 
a  good  provision  within  the  statute,  and  the  tenant 
in  tail  cannot  by  a  common  recovery  bar  the  estate 
tail :  so  it  is  if  the  remainder  be  limited  to  the  king 
in  tail}  but  if  the  remainder  be  limited  to  the  king 
for  years,  or  for  lifci  that  is  no  such  remainder  as 
it  is  intended  by  the  statute,  because  it  is  of  no  re» 
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mainder  of  continuance,  as  it  ought  to  be,  as  it  ap^ 
peareth  by  the  preamble ;  and  it  ought  to  have  some 
affinity   witfa^-a  reversion,   wherewith    it  is  joined. 
7thly.  Where  a  common  recovery  cannot  bar  the 
estate  tailx  by  force  of  the  said  statute,  there  a  fine 
levied  in  fee,  in  tail,  for  lives,  or  years,  with  pro- 
clamations according  to  the  statutes,  shall  not  bar  « 
the  estate  tail,  or  the  issue  in  tail,  where  the  rever- 
sion  or  remainder  is  in  the  king,  as  is  aforesaid,  by 
reason  of  these  words  in  the  said  act  (the  said  reco- 
veiy,  or  any  thing  or  things  hereafter  to  be  had, 
done,  or  suffered,  by  or  against  any  such  tenant  in 
tail  to  the  contrary  notwithstanding),  which  words 
include    a  fine  levied  by  such  a  donee,    and  re* 
straineth  the  same.     Sthly.  But  where  a  common 
recovery  shall  bar  the  estate  tail,  notwithstanding 
that  statute,  there  a  fine  with  proclamations  shall  bar 
the  same  also.     9thly.  Where  the  said  latter  words 
of  the  statute  be  (had,    done,   or   suffered   by  or 
against  any  such  tenant  in  tail),  the  sense  and  con- 
struction is,  where  tenant  in  tail  is  party  or  privy  to 
the  act,  be  it  by  doing  oi:  suffering  that  which  should 
work  the  bar,  and  not  by  mere  permission,  he  being 
a  stranger  to  the  act,  as  if  tenant  in  tail  of  the  gifi 
of  the  king,  the  reversion  to  the  king  expectant,  is 
disseised,  and  the  disseisor  levy  a  fine,  and  five  year» 
pass,  this  shall  bar  the  estate  tail  * :  and  so  if  a  col^ 


' ' 


*  The  only  autbority  quoted  by  Lord  Coke  in  support  of  this 
position,  is  the  case  of  Stratfield  v.  Dover,  Trin.  39  Eliz.  which  is 
reported  in  1  Cro.  595.  612.  but  no  Judgment  was  given  on  tbis^ 
point;  and  Justice  Walmsley  observed,  that  if  such  a  doctrine  were 
admitted,  it  would  be  a  common  mischief,  for  then  tenants  in  tail  of 
the  gift  of  the  Crown  might  get  themselves  disseised,  in  which  case 
a  fine  levied  by  the  disseisor  Would  bar  the  issue.  Vide  1  Sid.  16G. 
I  Roll.  Rep.  17U 


/' 
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lateral  ancestor  of  the  donee  release  with  wwnuitf^ 
and  the  donee  sufler  the  warranty  to  descend  without 
any  entry  made  in  the  life  of  the  ancestor,  this  shall 
bind  the  tenant  in  tail,  because  be  is  not  party  or 
privy  to  any  act  either  done  or  suffered  by  or  against 
him.  lOtbly.  Albeit  the  preamble  of  the  stitfiite 
extend  only  to  gifts  in  tail  made  by  the  kings  of 
England  before  the  act,  (yiz.  hath  given  and  grants 
ed,  &c.)»  Atid  the  body  of  the  act  referred  to  the 
preamble,  (viz.  that  no  such  feigned  recovery  hoc- 
after  to  be  had  against  such  tenant  in  tail),  so  as  tins 
word  (such)  may  seem  to  couple  the  body  «id  the 
preamble  together ;  yet  in  this  case  (such)  shall  be 
taken  for  such  in  equal  mischief,  or  in  like  case] 
and  by  divers  parts  of  the  act,  it  appeareth  that  the 
makers  of  the  act  intended  to  extend  it  to  futme 
gifts,  and  so  is  tlie  law  taken  at  th»  day,  without 
question*" 

45.  Asi  this  statute  deprives  tenants  in  tail  of  the 
gift  of  the  Crown'  of  all  power  of  alienMi(»,  tlie 
Judges  have  construed  it  strictly ;  and  it  is  obserr- 
ablei  that  an  estate  tail  of  this  kind  is  the  only  per- 

Muimre  ▼.    petuity  which  can  possibly  be  created  widiout  the  aid 

Tit,  z^X  13.  of  ^^  Legislature. 

46.  Thus,  wfaete  a  person  ccmveyed  lands  to  the 
Crown,  to  the  intent  that  the  Crown  should  recoDvey 
them  to  the  same  persim  in  tail,  reserving  the  ultimate 
reversion  to  the  Crown ;  such  an  estate  was  held  not 
to  be  within  the  protection  of  this  statute. 

£rf  T  ^*  *^*  Th\ji&^  where  William  Earl  of  Derby  conveyed 
Derby,  lands  to  trustees,  to  the  intent  that  they  should  convey 
2  Ihovr  ^1 04  ^  ^^^  ^  Queen  Elizabeth,  her  heirs  and  successofB, 

that  the  Earl  of  Derby  might  accept  of  a  grant  from 
the  Crown  of  the  same  lands,  to  him  and  the  heirs 
male  of  bis  body,  leaving  the  ultimate  reversion  in  the 
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Crown,  which  was  accordingly  done.  It  was  deter- 
mined, that  this  estate  tail  was  not  within  the  pro- 
tection of  those  statutes,  it  being  a  fraudulent  con- 
trivance to  create  a  perpetuity. 

48.  No  estate  tail  granted  by  the  Crown  will  fall    *» 
under  the  protection  of  these  statutes,  unless  the 
grant  appears  to  have  been  made  as  a-  reward  for 
services. 

49.  Thusp  where  it  was  found  by  special  verdict,  Perkins  v. 
that  one  William  Dexter,  being  tenant  in  fee  of  the  \^^^^\^  « 
premises,  enfeoffed  Henry  Earl  of  Derby,  afterwards  654. 
King  Henry  IV.,  to  hold  to  him  and  his  heirs.  After-  4»«"'-2223. 
wards  the  King,  by  letters  patent  under  the  duchy  seal 

of  Lancaster,  7  Hen.  IV.,  reciting  the  said  feofiment, 
and  that  Margaret  the  wife  of  John  Milton  was  grand- 
daughter and  heir  of  William  Dexter,  and  that  Milton 
and  his  wife  had  petitioned  the  King  to  be  ftdly  re- 

enfeofied  thereof;  nous  voulaniz  cek  partie  soit  fait  ceo 

• 

que  loj/j  bonejotfs  et  comcience  demandeni^  have  of  our 
especial  grace  given  and  granted  to  the  said  John 
Milton  and  Margaret  his  wife,  and  the  heirs  of  the 
body  of  the  said  Margaret,  the  said  premises,  to  be 
holden  as  of  the  King  and  his  heirs,  dukes  of  Lauk 
caster,  as  of  the  duchy  of  Lancaster  in  chief  for  ever, 
with  reversion  to  the  King  and  his  heirs,  dukes  of  Lan- 
caster, on  failure  of  issue  of  the  said  Margaret.  The 
question  was,  whether  the  entail  created  by  the  letters 
patent  of  Hen.  IV.,  with  the  reversion  to  the  King  in 
fee,  was,  under  all  its  circumstances,  such  an  estate 
tail  as  was  protected  from  being  barred  by  a  common 
recovery,  by  virtue  of  the  statute  34  Hen.  VIII.  c.  20. 
It  was  insisted  for  the  plaintifi^  1st.  That  no  estate  was 
intended  to  be  protected  by  that  statute  but  such  as  had 
been  given  or  prwided  by  the  King  in  reward  of  some 
special  services,  because  the  preamble  of  the  act  speaks 


1 
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only  of  estates  granted  upon  such  considerations^ 
2d.  That  this  grant  appeared  upon  the  face  of  it  to  be 
merely  a  restitution  of  what  belonged  of  right  to  the 
grantees ;  an  act  of  justice,  and  not  of  bounty  in  the 
King,  ceo  queloy^  bonefoy^  et  conscience  demandent; 
for  which  purpose  it  must  be  supposed,  either  that  a 
legal  title  subsisted  in  the  grantees,  paramount  to  the 
title  of  King  Heniy  IV.,  by  means  of  some  condition 
or  defeazance  annexed  to  William  Dexter's  feoffinent 
to  the  Earl  of  Derby,  or  that  Dexter  and  his  heirs  had 
an  equitable  right,  and  that  King  Henry  IV.,  when 
Earl  of  Derby,  was  merely  a  feo£fee  to  uses.  To  this 
it  was  answered  for  the  defendant :  1st.  That  if  the 
words  of  an  enacting  clause  are  wider  and  more  ex- 
tensive  than  the  preamble,  the  preamble  shall  not  nar- 
row and  confine  them  \  that  though  the  principal  pur- 
view of  the  act  was  to  protect  such 'estates  tail  as  were 
granted  for  services  done,  yet  this  was  not  the  only 
reason.  TI)e  diminution  of  the  King's  feodal  rights 
was  also  expressly  alleged  as  another  reason,  which 
would  happen  oflener  by  cutting  off  entails,  and 
thereby  preventing  infancies  and  wardships.  That  if 
services  were  indispensably  necessary  to  bring  a  grant 
'  within  the  protection  of  the  statute,  the  law  would^ 
at  thid  distance  of  time,  presume  them.  That  in  the 
statute  of  fines,  32  Henry  VIII.  c.  36.,  there  is  tlie 
same  protection  of  estates  tail,  the  reversion  of  which 
is  in  the  Crown  \  and  in  pari  materia  both  statutes 
should  be  uniformly  construed.  That  in  1  And.  140^ 
and  i  Inst.  373,  where  this  statute  is  fully  explained^ 
not  a  word  appears  to  prove  that  services  must  be 
stated  in  the  grant.  2d.  That  an  entail  which  had 
lasted  three  hundred  and  sixty  years  under  the  pro- 
tection of  this  statute,  ought  not  now  to  be  shaken 
by  presumptions  and  conjectures.    Its  having  been 
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so  long  unbarred,  gives  a  presumption,  that  the 
t>wners  knew  it  was  unbarrable.  llie  first  attempt  to 
alter  the  entail  was  in  165%  when  there  was  no  king 
in  being,  and  all  the  crown  lands,  as  well  in  reversion 
as  in  possession,  were  vested  in  trustees  for  sale ;  and 
if  the  reversion  is  once  out  of  the  Crown,  the  pro- 
tection is  gone,  Sd.  That  there  was  no  ground  to 
suppose  a  condition  or  defeazance  annexed  to  Dex* 
ter's  feof&nent ;  as  the  feoffment  is  recited,  and  no 
mention  made  of  any  defeazance  or  condition.  4th. 
That  supposing  the  Earl  of  Derby  a  feofiee  to  use, 
which  was  not  proved,  still  the  grant  of  Heniy  IV. 
was  free  and  gratuitous  ;  for  as  the  law  of  uses  then 
stood,  before  the  statute  1  Rich.  III.  c.  5,  if  the  King, 
when  a  private  man,  was  seised  to  an  use,  upon  the 
assumption  of  the  Crown,  the  use  was  extinguished, 
and  the  King  became  absolute  owner  of  the  estate. 
To  re-grant  it  to  the  feoffor  might  be  generous 
and  honourable,  but  was  (legally  speaking)  gra* 
tuitous.  But  it  could  not  be  the  execution  of  a  use, 
because  the  King  only  grants  an  estate  tail,  reserving 
the  fee  to  himself;  makes  it  a  tenure  in  capite^  and  to 
be  holden  of  the  duchy  of  Lancaster,  which  is  quite 
incompatible  with  the  idea  of  the  Earl  of  Derby's 
being  merely  a  feofiee  to  uses,  which  must  have  been 
executed  in  the  same  plight  as  when  the  original 
feoffment  was  made. 

ILord  Mansfield. — "  It  is  certain  that  the  preamble 
ef  a  statute  cannot  restrain  the  enacting  part  of  it, 
where  the  enacting  part  is  clearly  larger  than  the 
preamble.  But  in .  this  case,  the  estates  mentioned 
in  the  enacting  part,  clearly  refer  to  those  in  the 
preamble,  by  the  word  such^  which  runs  through 
the  whole.  It  must  therefore  be  admitted,  that  in 
order  to  obtain  the  protection  of  the  statute  of 
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Hen.  VIIL,  the  estate  tail  must  be  of  the  gift  or  pro- 
vision  of  the  King,  by  way  of  reward.    As  for  the 
services,  which  are  the  consideration  of  such  gift, 
these  must,  at  a  distance  of  time,  be  presumed,  and 
need  not  be  proved.    To  take  it  out  of  the  statute, 
you  must  show  that  it  is  not  of  the  gift  or  provision 
of  the  King.    And,  in  the  present  case,  it  is  plainly 
not  so,  upon  the  face  of  it.    The  petition  is  founded 
upon  no  other  consideration,  than  that  Elizabeth 
Milton  was  cousin  and  heir  of  Dexter,  who  enfeo&d 
the  Earl  of  Derby.    No  merits  are  mentioned,  not- 
withstanding the  statute  4  Hen.  IV.  c.  4.  was  then 
recent.    The  King  himself  states,  that  he  was  bound 
to  make  the  grant  by  £w,  good  faiths  and  conscience^ 
What  the  circumstances  ci  the  &ct  were,  cannot  noiKf 
be  discovered ;  whether  a  ddfeazance,  a  condition, 
or  an  use,  or  any  thing  else.    Nor  is  it  materiiA  to 
know.    It  is  enough,  that  tiie  King  has  recited  ge- 
nerally, that  he  was  bound  to  do  it.    It  cannot, 
therefore,  be  a  g^    As  to  iJhe  objection,  that  the 
King  granted  only  a  particular  estate,  and  kept  back 
the  fee,  that  might  be  all  he  was  boimd  to  do.    Nor 
can  we  reason  very  conclusively  from  the  conduct  of 
such  a  Prince  as  Henry  IV.    He .  might  posa3>Iy  do 
only  half  justice.    Such  things  have  happened  in 
later  times.    Lord  Anglesey,  after  the  Restoration, 
was  obliged  to  restore  the  estates  he  had  got  during 
the  rebellion  in  Ireland.;  yet  many  of  the  poor  owners 
were  glad  to  compound,  and  take  leases  for  ninety- 
nine  yeat^,  instead  of  the  fee.    Upon  the  wholes  as 
the  estate  was  not  of  the  King's  gift;,  I  think  it  not 
within  the  protection  of  the  statute,  and  therefore 
the  recovery  is  good."    Mr.  Justice  Yates  was  of 
the  same  opinion ;  and  said,  the  Court  would  not 
stretch  to  enlaige  the  interpretation  of  a  statute,  which 
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prohibits  the  natuml  ri^ht  of  alienation  by  tenant  in 
taiL 

50.  No  alteration  however  in  the  limitations  of  an 
estate  tail,  whereof  the  reversion  continues  in  the 
Crown,  will  enable  the  tenant  in  tail  to  bar  his  issue, 
or  the  reversion. 

51.  ThuSr  in  the  case  of  the  Earl  of  Derby,  one  of  Murrey  v. 
the  questions  was,  whether  an  estate  tail,  granted  by  pV^  *"^ 
Richard  III.  to  the  Derby  family  as  a  reward  for  ser«  T.  Raym. 
vices,  which  by  a  private  act  of  4  Jac.  I.  was  limited  pone3rf.49i. 
to  the  heirs  male  of  the  family  in  a  different  manner  )^  ^^^w.  104. 
from  that  in  which  it  had  been  limited  by  the  letters    '  ^^^** 
patent,  the  reversion  still  continuing  in  the  Crown, 

was  within  the  protection  of  these  statutes  ?  And  i  Wilt.  Rep. 
the  majority  of  the  Judges  in  the  Exchequer  Chamber  ^^^' 
were  of  opinion,  that  notwithstanding  llie  alterations 
made  by  the  private  act  of  parliament,  as  they  were  all 
within  the  compass  of  the  old  entail,  and  as  the  rever^- 
sion  still  continued  in  the  Crown,  the  estate  was 
within  the  protection  of  the  34  &  S5  Hen.  VIIL 

52.  It  was  formerly  usual  for  persons  who  wer^ 
seised  of  estates  tail  of  this  kind  to  procure  the  con- 
currence of  the  Crown  to  alienate  them,  which  was 
commonly  effected  in  this  manner.  The  Crown  con* 
Vffed  the  reversion  to  a  subject,  either  in  trust  fpr 
itself,  or  for  the  tenant  in  tail,  by  which  means  a 
fine  w  recovery  was  a  good  bar  of  the  estate  tail, 
accoiiitng  to  ths  second  rule  laid  down  by  Lord 
Coke. 

69s  TbUfli  it  was  hdd  by  all  the  Judges,  that  if  the  Chesterfidd's 
King  made  a  gift  in  tail,  reserving  the  reversion  to  H^rd.  409. 
himself,  and  afterwards  permitted  the  tenant  in  tail  '^-  Raym. 

a!  u  .•        .u  288.358. 

tQ  iiner  a  common  recovery,  by  granting  the  rever-  t.  Jones, 
sion  to  a  straqger,  in  trust  to  reconvey  it  after  the  ^^'* 
recovery  was  had,  a  common  recovery  suffered  under 
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these  circumstances  woald  bar  both  the  estate  tail 
and  the  reversion ;  because  the  reversion  was  once 
severed  from  the  Crown,  by  which  means  the  privity 
of  estate  was  destroyed :  for  the  intention  of  the 
statute  was  only  to  restrain  common  recoveries,  where 
the  reversion  always  continued  in  the  Crown,  with- 
out  any  alteration. 
Tit.  34.  §  10.  54.  Since  the  statute  1  Ann.  st.  1.  c.  7-  the  above 
^  24.  mode  of  evading  this  act  is  effectually  prevented,  the 

Crown  being  restrained  by  that  statute  from  alienating 

its  ancient  possessions  in  fee  simple }  and  therefore 

«  an  act  of  parliament  is  the  only  mode  by  which  such 

an  entail  can  now  be  barred. . 

Reversions         55.  Before  the  statute  De  donis,  when  the  King 

vested  in  the  created  a  conditional  fee,  there  remained  nothing  in 

Crown. 

Pigot,  85.  the  Crown  but  a  bare  possibility ;  and  if  the  donee 
^eale  v.  y^^^  issue,  and  afterwards  aliened,  the  King's  pos- 
1  Wils.  R.  sibility  was  barred,  as  well  as  that  of  the  subject. 
^^^'  After  the  statute  De  donis  had  turned  that  possibi- 

lity into  a  reversion,  and  after  common  recoveries 
were  allowed  to  be  common  assm'ances,  and  to  bar 
remainders  and  reversions,  it  became  a  question  how 
far  a  recovery  could  bar  a  remainder  or  reversion 
Flowd.  553.  vested  in  the  King  :  and  it  was  held  by  the  Judges, 
1  Inst.  335  a.  ^^^  though  a  recovery  suffered  by  a  tenant  in  tail 

barred  the  estate  tail,  yet  that  it  would  not  affect 
any  interest  which  the  King  had  in  the  remainder 
or  reversion,  as  they  did  not  venture  to  assert  that 
the  Crown  could  be  deprived  of  any  part  of  its  pro- 
perty, under  pretence  of  a  recompence  in  value,  which 
was  merely  imaginary. 
Recor.  85.         56.  Pigot  says  it  is  vexata  questio  how  far,  at 

common  law,  a  remainder  vested  in  the  King  was 
divested  by  recovery  and  discontinuance;  but  lie 
afterwards  admits  that  neither  a  fine  nor  common 
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recovery  can  diveiftt  any  estate  in  remainder  or  rever- 
sion out  of  the  King.  He  then  says,  that  if  a  reco- 
very be  on  good  title  against  tenant  in  taS,  and 
the  King  has  the  remainder  by  a  defeasible  title,  there 
it  shall  divest  the  remainder  out  of  the  King,  and 
restore  and  remit  the  right  owners. 

67.  This  opinion  appears  to  be  founded  o^  the 
determinations  in  Wiseman's  case,  and  Cholmeley's  2Rep.  I5«i 
case,  where  the  Court  held  that  the  limitation  of  the     * 
reversion  to  the  Crown  was  void,  and  th^refoi'e  that 
such  reversion  was  barred  by  the  recovery ;  but  ad- 
mitted  that  if  the  reversion  had  been  well  vested  in 
the  Crown,  it  could  not  baVe  been  barred.     This 
doctrine  has  been  however  denied  by  some  modern 
lawyers  of  great  eminence.     The  late  Mr.  Macna-^ 
ttiara,  in  a  very  able  opinion  on  a  question  of  thi^ 
kind,  contended  that  the  stat.  34  &  35  Hen.  VIII^ 
was  merely  declaratory  of  the  common  law ;  and  that 
where  an  estate  tail  was  not  protected  from  the  effects 
of  a  commojpi  recovery,  a  remainder  or  reversion  in 
the  Crown,  expect&nt  on  it,  Was  not  protected.    That 
the  contrary  opinion  would  be  introductive  of  some- 
thing Uke  a  perpetuity }  for  by  a  limitation  of  the 
ultimate  reversion  to  the  Crown,  the  tenants  in  tail 
could  only  acquire  a  base  fee  in  the  estate.     And  tlie 
late  Mr.  Seijeatit  Hill  was  of  the  same  opinion. 

58.  The  usual  mode  of  acquiring  a  good  title  to  J*^  ^^^' 
an  estate  tail,  whereof  the  reversion  is  in  the  Crown,  c.5i. 

is,  by  obtaining  an  act  of  parliament,  enacting  that  Jj^^n^l^ 
the  reversion  shall  be  divested  out  of  the  Crown,  Acts, 
and  vested  either  in  the  tenant  in  tail,  or  in  some  ^  g^*     ' 
other  private  person ;   by  which  means  it  becomes 
barrable  by  a  common  recovery. 

59.  By  the  statute  21  Hen.  VIII.  c.  15.  5  4.  it  is  Estates  hdd 
enacted, 


).  By  the  statute  21  Hen.  VHI.  c.  15.  5  4.  it  is  Estates  h( 
ted,  that  no  manner  of  statute  staple,  statute 
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merchant,  nor  execution  by  ekgit  shall  be  avoided, 
or  in  any  ways  made  frustrate  by  means  of  any  feigned 
recovery. 

60.  A  common  recovery  does  not  bar  an  executory 

Tit!38.€.  17.  devise ;  of  which  the  reason  will  be  given  in  a  subse- 
quent title. 
But  if  the  person  entitled  to  die  executory  devise 

j(]^  is  party  to  a  recovery  suffered   by  the  person  to 

whom  the  fee  is  first  devised,  and  comes  in  by  way 
of  vouchee,  it  is  said  that  he  would  be  barred. 


(  Wl  ) 
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35.  By  a  Tenant  for  X^Qt** 
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Section  1. 

TTIHE  Judgment  obtained  in  a  common  recovery  ]^^^^ 
-^    being  a  matter  of  record,  and  similar  in  almost  Tit;35.cl4, 
eveiy  respect  to  a  judgment  given  in  an  adversary  ^  ^* 
suity  .can  only  be  reversed  by  a  writ  of  error. 

2.  Any  alteration  may  however  be  made  in  a  Id.  {2. 
recovery,  before  it  is  completed.     And  a  recovery 
may  be  amended,  as  to  any  mistake  or  misprision  of 
the  officers  of  the  court,  at  any  time.    The  cases  on  ante,  c.  6. 
this  subject  have  been  already  stated. 

.8.  A  writ  of  error  to  reverse  a  common  recovery 
must  be  brought  in  the  Court  of  King'ii  Bench,  unless 
the  error  is  in  the  process,  in  which-  case  it  may  be 
reveinied  .in  the  Court  of  Common  Reas. 

4.  By  tiie  stst  ai  &  35  Hen.  VIII.  c.  36.  §  113. 
it  is  enacted,  that  all  errors  and  judgments  befoie 
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any  of  the  justices  of  the  great  sessions  in  Walesa 

in  pleas  real  or  mixt,  shall  be  redressed  by  writ  of 

error  returnable  before  the  justices  of  the  Court  of 

King's  Bench  in  England, 

Who  may  5.  No  persQn  has  a  right  to  bring  a  writ  of  error 

""^  '         for  the  purpose  of  reversing  a  common  recovery, 

unless  he  has  an  immediate  interest  in  the  lands  of 

which  it  has  been  suffered. 

AnoQ.  6.  Thus  where  a  writ  of  error  was  brought  in  the 

Court  of  K.  B.  to  reverse  a  common  recovery;  and 
judgment  was  obtained  thereon :  but  it  appearing 
afterwards  that  the  plaintiff  in  error  had  no  immediate 
title  to  the  lands,  there  being  a  remainder-man 
before  him,  the  Couit  reversed  their  former  judgment 
of  reversal. 

7.  The  right  to  bring  a  writ  of  error  descends  fo 

the  person  to  whom  the  land  would  have  descended, 

in  case  the  recovery  had  not  been  suflbred. 

Hcnningbam      g.  T.  Henningham  being  seised  to  him,  and  the 

1  Leon.  201!  heirs  male  of  his  body,  had  issue,  Henry  his  eldest 

son,  and  three  daughters,  and  Arthur  and  twtf  otkr 
^  sons  by  his  second  wife.  Upon  the  death  of  T.  Hen- 
ningham, Henry  entered,  suffered  a  conunon  recovery, 
and  died  without  issue.  Arthur  the  second  son 
brought  a  writ  of  error  to  reverse  this  recovery,  to 
which  it  was  objected,  that  he  was  only  of  the  half 
blood. 

The  Court  determined  that  the  right  to  bring  a 
writ  of  error  descended  to  the  person  who  would 
have  been  entitled  to  the  land  if  no  recovery  had 
been  suffered ;  and  therefore  that  Arthur  was  en- 
titled to  the  writ  of.  error. 
I  Burr.  412.       9.  In  the  case  of  Sheepshanks  v.  Lucas,  which  has 

been  already  stated,  an  objection  was  made  to  the 
writ  of  error,  because  the  plaintiff  did  not  show  how 
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bis  title  arose.  But  the  Court  said,  that  a  complete 
title  need  not  be  set  forth  in  a  writ  of  error :  it  wa^ 
only  required  of  the  plaintiff  in  error  to  show  the 
connection  and  privity  between  the  person  against 
wjbom  the  recovery  was  had,  and  the  person  who 
brought  the  writ  of  error ;  for  it  was  not  like  a  pro-, 
ceeding  to  try  the  right  of  land,  or  to  recover  the 
land  itself.  -; 

10.  The  right  of  bringing  a  writ  of  error  to  re- 
verse  a  common  recovery  does  not  pass  to  the  Crown 
C!P  an  attainder  for  high  treason. 

11.  A  tenant  in  tail  suffered  a  common  recovery;  Winchester's 
the  remainder-man  was  attainted  of  treason,  and  ^^*   , 

-  -  ^  jO  Rep.  1 

executed ;  and  by  act  o^  parliament  fprfeited  to  th^ 
iCing  all  his  manors,  ^c.  reversions,  remainders^  uses^ 
po^essions,  oJ$ces,  rights,  conditions,  and  ail  other 
l:\i3  hereditaments. 

The  recovery  being  erroneous,  the  King  brought  a 
writ  of  error  to  reverse  it. 

Adjudged,  that  the  writ  of  erjor  was  not  given  to^ 
tbe  King  by  any  ^ords  i^  the  act  of  forfeiture,  the 
party  having  no  right  of  entry,  but  only  a  right  of 
action ;  -  which  did  not  pilars  by  those  general  words^ 
But  admitting  that  the  writ  of  error  had  passed  to 
the  King  by  the  ^vprds  of  the  act,  yet  it  would  not 
pass  from  him  to  a  patentee,  by  a  general  grant  of 
the  manor,  cum  p^tinentiis,  and  of  all  tbe  intere9t, 
claim,  and   demand  therein ;    notwithstanding  the 
clause  de  speciafi  gratia.    For  if  the  King  could  grant 
it,  that  giant  must  be  by  yirtue  of  his  prerogative,  as 
no  common  person  could  do  it  j  and  then  it  ought 
to  be  by  express  and  precise  words. 

12.  A  recovery  ought  not  to  be  reversed,  unless  There  must 
Vrits  of  scire  facias  are  issued  against  the  terre-  sdrcfccias,  • 
tenants  and  the  heir  ^  because  errors  in  a  pommop 
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recovery  ought  not  to  be  examined,  until  all  the 
pstrties  interested  in  supporting  it  are  before  the 
Court. 

\S.  Tlie  issuing  writs  of  scire  Jacias  to  the  terre- 
tenants,  is  not  however  deemed  to  be  es  necessitate 
Juris^  but  only  discretionary  in  the  Court :  and  there- 
fore a  judgment  of  reversal  of  a  common  recovery 
is  not  void  for  the  ^leant  of  a  writ  of  scire  Jacias. 
KinntoQ  V.       1^^  Thus,  on  a  motion  in  the  Court  of  King's 

2  Show.  490^  ]^ench  to  set  aside   a  judgment  of  revena^  cff  a 

3  Mod.  1 1 9.  common  recovery  on  a  writ  of  error  brought  tlieii^ 

because  there  was  no  scire  Jaiias^  to  the  terre-tenants ; 
it  was  strongly  debated,  and  On  all  hands  agreed  to 
be  very  inconvenient,  that  a  scire  ^fitcias  should  n^t 
b^  to  the  tenants,  for  otherwise  a  porchas^ir  mig&t:  be 
deprived  of  his  assurance  without  notice.  It  waa 
urged  that  the  terre-tenant  cannot  be  paifty  to  the 
writ  of  error ;  that  they  had  a  record  exemplified  of 
the  reversal ;  that  the  reversal  was  in  35  Car.  IL ; 
tha£  the  want  of  a  writ  of  scire  faciei  must  be  error 
either  in  l^w  or  in  fadt ;  it  could  not  be  ertt>r  in  laW» 
for  that  must  appear  upon  the  record  il3self,  wMdt 
it  did  not  here  \  it  could  ilot  be  error  in  fact,  because 
there  was  no  necessity  for  such  a  writ,  it  was  oilly 
discretionary  in  the  Court,  and  not  ex  necessitalt 
Juris. 

The  Court  was  of  opinion  that  the  awaniing  writs 

of  scire  Jacias  to  the  terre-tenants  was  discretionafy* 

Hall  nnd  Vx,  And  in  a  subsequent  case  Lof  d  Mansfield  said,  that 

iBum         ^y ^^  established  mode  of  proceeding,  there  must 

be  a  scire  facias  against  t^e  terre-tenants,  otberwin 
it  is  an  irregularity,  but  no  more, 
TKc  Parol  15.  Ih  a  writ  of  error  to  reverse  a  common  reco- 

In^d^v  ^'     y^vy^  the  parol  shall  demur  for  the  infancy  of  tbe 

tenant. 
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16.  In  a  writ  of  ejrror  from  a  judgment  in  thA  ^^^Jj^g" 
Court  of  K.  K  o£  JxeJandf  the  case  was,  that  in  a  Titzg.  1 14. 
writ  of  error  these  to  reverse  a  common  recovery* 
the  defendant  pleaded  .that  he  was  an  infant,  an4 
pMjsd  that  the  parol  might  dpmur.  To  this  the 
pbintiff  demurred;  and  upon  argument  judgment 
was  given  for  thei  defendant,. that  the  parol  should 
demur.    The  judgment  was  affirmed^ 

17»  Theerrors  assigned  in  a  CQBunon  recovery  may  ^**"J"lJ* 
be  either  in  fact  or  in  law.  But  l^y  the  statute  Error. 
99  Eliz.  c.  3.  §  2.  it  is  enacted,  that  no  common 
recovery  shall  be  reversed  or  reversable  for  false  or 
itioongruous  Latin,,  razure,  interlining^  misentering  of 
any  wanant  (^  attomey ,  misretuming  or  not  return^ 
ing  of  the  sheri£^  or  other  want  of  form,  in  words,  and 
not  in  matter  or  substance. 

19.  Nothing  however  can  be  assigned  for  error  in  a  ^^^'  ^^-  o.  i  i, 
common recoverywhich contradicts  the  record;  from 
which  it  follows^  that  ao  incapacily  in  a  vouchee  .can 
be  assigned  for  error,  where  such  vouchee  appeared 
in  person :  but  if  a  vouchee  appears  by  attorney,  an 
averment  may  then  be  made,  that  such  vouchee 
laboured  under  some  personal  disability,  which  ren- 
dered him  incapable  of  sufiering  a  common  recovery* 

19-  Thus  in  a  writ  of  error  to  reverse  a  commctn  Hollaad  t. 
recovery,  the  error  assigned  Mras,  that  the  vouchee  cro.'^Siz.' 
was  within  age,  and  appeared  by  attorney.  739. 

Dsrcv  V 

All  the  Court  agreed  that  this  circumstance  might  jack^ni 
well  be  assigned  for  .error  after  the  death  of  the  ^•*"'-  ^^^* 
vouchee. 

90.  So  in  the  case  of  Stokes  v.  Oliver  an  averoient  ante,  c.  5. 
waa  allowed,  that  the  vouchee^  who  appeared  by  ^ 
attorney,  was  an  infent ;  and  the  recovery  was  re- 
versed. 
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21.  An  averment  may  of  course  also  be  made  tiiat 
a  vouchee  who  appears  by  attorney  is  an  idiot,  or 
insane.  And  in  the  {pllowing  case  it  was  held  l^  a 
majority  of  the  Judges  in  Ireland,  that  an  averment  of 
idiocy  might  be  made  against  a  vouchee  who  appeared 
by  attorney.  And  they  also  held,  that  neither  an 
inquisition  finding  that  a  vouchee  was  not  an  idiot, 
or  of  unsound  memory ;  nor  the  caption  of  a  wamuit 
of  attorney  to  suflfer  a  common  recovery  appearing 
upon  record  to  have  been  taken  by  the  Chief  Justice 
of  the  C.  P.  out  of  Court ;  nor  a  fine  acknowledged 
before  the  same  Ch.  Justice  on  the  same  day  with 
the  warrant  of  attorney,  for  the  purpose  of  making 
a  tenant  to  the  prcBcipe^  were  conclusive  evidence  of 
the  sanity  and  capacity  of  the  vouchee. 
Hume  V.  22.  A  writ  of  error  was  brought  in  the  Court 

f)oin!"proc.    ^  King's  Bench  in  Ireland,  to  reverse  a  common 
Hib.  i7fiB.     recovery  suffered  by  Nicholas  Earl  of  Ely  in  17®7> 

in  which  he  appeared  by  attorney  (having  acknowx 
ledged  a  warrant  of  attorney  before  the  Lord  Chief 
Justice  of  the  jG^ommon  Pleas  for  that  purpose) ;  and 
the  error  assigned  was^  that  the  Earl  of  Ely  was  of 
unsound  mind.  Issue  being  found  upon  this  fact 
the  plaintiff  in  error  ofierod  to  produce  evidence  of 
the  incapacity  of  tiie  said  Earl ;  but  the  counsel  for 
the  defendant  insisted  that  the  acknowledgment  of 
the  warrant  of  attorney  before  the  Chief  Justice  wa^ 
a  judicial  act  and  matter  of  record,  and  was  con- 
clusive evidence  of.  the  said  Earl's  sanity.  The 
Court  was  of  opinion,  that  the  evidence  could  not  be 
admitted.  A  bill  of  exceptions  was  tendered,  and 
a  writ  of  error  brought  in  the  House  of  Lords  of 
Ireland,  where  the  following  question  was  put  to  the 
Judges :  <<  Whether  in  a  case  where  the  vouchee  in  a 
common  recovery  appears  by  attorney,  the  caption  of 


TlUe  XXXVI.    Recovery.    Ch.  xi.  %92.  g^ 

the  warrant  of  attorney,,  appointing  such  attorney, 
appearing  upon  the  record  to  be  taken  by  the  Chief 
Justice  of  the  Common  Pleas  out  of  Court,  was  con- 
clusive evidence  of  the  capacity  of  such  vouchee, 
as  to  the  soundness  of  his  mind,  to  make  such 
attorney  and  to  sufler  such  recovery  ?" 

The  Judges  were  divided ;  but  the  majority  were 
of  opinion  that  the  captiqn  of  the  warrant  of  attorney^ 
appearing  on  the  record  to  be  taken  by  the  Chief 
Justice  out  of  court,  was  not  conclusive  evidence  of 
the  capacity  of  the  vouchee.  Whereupon  it  was 
ordered  and  adjudged,  that  the  judgment  given  in 
the  Court  o{  King's  Bench  should  be  reversed ;  and 
that  the  yprdict  should  be  set  aside  and  annulled ; 
and  that  the  parties  should  proceed  to  a  new  trial 
upon  the  issue  joined  between  them,  as  in  the  said 
record. 

A  new  trial  was  had,  when  the  plaintiff's  counsel 
offered  to  give  parol  evidence,  to  prove  the  fact  upon 
which  the  issue  was  joined ;  but  the  counsel  for  the 
defendant  insisted,  that  the  plaintiff  ought  not  to  be 
allowed  to  go  into  such  evidence,  as  they,  on  the 
part  of  the .  defendant,  had  evidence  of  record  to 
produce,  which  was  conclusive  to  the  fact  in  issue, 
and  tbere&re  could  not  be  controverted ;  (that  is  to 
say),  a  commission  issued  out  of  the  Court  of  Chan- 
cery to  try  the  sanity  of  the  said  Nicholas  Earl  of 
Ely,  and  the  inquisition  taken  in  consequence  of  such 
commission,  by  which  it  was  found  that  the  said 
Nicholas  Earl  of  Ely  was  not  an  idiot,  or  a  person 
of  unsound  mind  \  and  also  a  fine  with  proclama- 
tions^ levied  of  the  lands  of  which  the  recovery 
sought  to  be  impeached  had  been  suffered,  and  taken 
before  the  Chief  Justice  of  theXommon  Pleas,  on 
the  same  day  on  which  the  wairant  was  acknowledged  j 
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which  fine  iras  levied  to  Heoiy  Loftus^  for  tiie  piu^ 
pose  of  making  him  tenant  to  the  pnecipe  in  that 
recovery.  The  Court  being  of  opinion  that  this  wai» 
the  proper  mode  of  prooeofing^  the  defaidant'^ 
counsel  aceordinglj  gave  in  evidence  to  the  jurj  the 
said  commission  and  inquiaition»^  finding  that  Nidiolas 
Earl  of  Ely  was  not  an  idiot,  or  person  of  unsound 
mind,  and  also  a  fine  with  procbniations,  levied  by 
the  said  Nicholas  Eeui  of  Ely  of  the  lands,  &c  in 
the  said  recoveiyy  to  Heniy  Loftns,  fi^r  the  purpose 
of  making  faint  tenant  tsr  the  fracipe^  and  which  was 
taken  by  the  Igord;  Clu  Jtiatice  of  the  Court  of  Com^ 
mon  Heas  on  the  8lii  of  July  17^9  being  Ae  same 
.day  on  which  the  acknowledgment  of  the  warrant  of 
attorney  was  taken  by  the  same  Chief  Justice.    Anit 

I 

the  counsel  idso^  gave  in  evidence  the  warrant  of 
attorney  and  the  caption  thereof.    And  the  defisn* 
dant's  counsel  thereupon  insisted,  that  the  said  in^- 
aition,  finding  tfaaM;  Nicholaa  Hume  £ail  of  Ely  was 
not  an  idiot  or  pemon  of  unsoimd  au&d,  had  for 
ever  condqded  that  question:   that  the  fine  and 
recovery  were  bodi  before  the  court;  that  tilie  ftot 
was  of  the  same  lands,  and  passed  the  same  estate 
on  the  same  day  to  the  tenant  to  ike  prcBcipe  in  tiie 
recovery,  on  which  the  wairai^  of  attorn^  was  ac- 
knowledged, and  that  it  constitated  part  of  the  same 
assurance ;  that  the  fine  gave  and  wae  meant  to  give 
operation  to  the  recovery,  and  that  wiliiout  it  the 
recovery  wcMild  have  been  a  mere  nullity ;  that  t^ere* 
fore  there  was  a  mass  of  evidence,  condlustve  as  to 
the  sanity  of  Nicholas  Earl  of  Ely,  and  of  a  mture 
not  to  be  controverted,  laid  before  the  court ;  and 
that  no  parol  evidence  could  or  ought  to  be  received 
on   the  part  of  the  plaintiff  as  to  the  issue  de<^ 
pending. 
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« 

The  Court iwdi^  deelaredit  to  be  their  q>imon» 
thftt  the  sdid  fine,  praxipef  and  C9ncord,  together 
yfiHii  tilm  captioii  of  the  said  fine,  as  likewise  the  said 
watfudt  of  attorney^  ami  the  caption  thereof,  were 
conclusive  evidence  of  the  sanity  of  the .  said  Earl  of 
Sfy  upon,  the  said  issue ;  a  verdict  was  therefore  found 
ibr  the  diefendanf^  and  judgment  given  thereon  by 
the  Court  of  King's  Bench,  <<  that  the  judgment  of 
tlie  Court  of  Common  Fleas  d^ould  be  in  all  things 
s^bmed,  and  remain  in  full  force  and  effect,  notwith^ 
stimdii^  the  causes  assigned  for  error/* 

A  biU  of  exceptions  was  taken  to  the  opinion  of 
tifte  Court ;  aisd  a  writ  of  error  was  brought  in  the 
House  of  Lords^  where  the  feUowiag  questions  were 
put  to  the  Judgeat 

1st  Whether  the  commission  set  forth  in.  the  said 
nsconl;  and  die  inquisition  hereon,  whereby  it  was 
feond  diat  Nicholas  Hinae  Earl  of  Ely,  in  the  said 
conmistfon  memed,  was  not»  at  the  time  of  taking 
Ato  said  ifi^puBitiony  aa  idiot,  or  a  person  of  unsound 
tt&idy  wilii;  the  return  of  the  execution  of  the  said 
ooHnnission,  which  were  given  in  evidence  on  the 
purcef  the  defendant  in.  erm  on  the  trial  of  the  issue 
at  die  bar  of  the  Court  of  ling's  Bench  in  Michaelmas 
term  in  the  year  1784,  joined  upon   tlie  averment; 
taken  by  the  plaintiff  in  error  in  the  said  cause,  was» 
in  point  of  law,  conclusive  evidence  of  the  sanliy  of 
the  said  Nicholas  Hume  Earl  of  Ely,  at  the  time  of 
taking  the  warrant  of  attorney  set  forth  in  the  present 
lecord,  and  of  fais  capacity  at  that  time,  as  to  the 
soundness  of  his  mind,  to  make  such  warrant  of  attor* 
futf^  and  suflbr  sudi  recovery,  as  in  the  said  record  ^ 
so  as  to  justify  the  said  Court  of  King's, Bench  in 
refusing,  upon  the  trial  of  the  aforesaid  issue,  to  suflfer 
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the  plaintiff  in  error  to  go  into  parol  evidence  ofiered 
by  him  to  prove  that  the  said  Nicholas  Earl  of  Ely 
was  of  unsound  mind  at  the  time  of  the  said  warrant 
taken  and  acknowledged,  and  the  said  recovery 
suffered? 

2d.  Whether  the  commission  and  the  inquisition 
and  return  thereon,  whereby  it  was  found  that  Nicholas 
Hume  Earl  c^  Ely  was,  at  the  time  of  taking  the 
said  inquisition,  not  an  idiot  or  a  person  of  unsound 
mind,  together  with  the  fine,  prtecipe^  concord,  and 
caption  of  the  said  fine,  as  likewise  the  warrant  of 
attorney  and  the  caption  thereof,  on  the  8th  day  of 
July  1767f  as  set  forth  in  the  aaid  record,  and  what 
part  of  the  said  evidence,  were,  in  point  of  law,  con- 
clusive evidence  upon  the  issue  which  came  on  to  be 
tried  at  the  bar  of  the  Court  of  Kings's  Bench,  of  the 
sanity  of  the  said  Nicholas  Hume  Eaxl.of  Ely^and  of 
his  capacity  as  to  the  soundness  of  his  mind»  to  inak|^, 
such  warrant  of  attorney,  and  sufier  such  recovery, 
as  in  the  present  record ;  issue  having  been  joined 
upon  the  averment  taken  by  the  plaintiff  in  error  on 
the  said  case,  after  the  death  of  the  said  Nicholas,, 
and  the  said  warrant  of  attorney  and  caption  thereof 
set  forth  in  the  record,  appearing  to  have  been  made. 
and  acknowledged  before  the  said  Chief  Justice  of 
the  Court  of  Common  Pleas,  at  the  same  time  that 
the  caption  of  the  said  fine  was  taken  and  acknow- 
ledged by  and  before  him ;  and  it  appearing  to .  the 
said  Court  upon  the  said  record,  that  tlie  tenant  to 
the  prcscipe  in  the  said  recovery  was  made  by  fine,, 
levied  and  acknowledged  by  the  said  Nicholas ;  so  as 
to  warrant  the  said  Court  of  King's  Bench  in  refusing, 
upon  the  trial  of  the  aforesaid  issue,  to  permit  the 
plaintiff  in  error  to  go  into  parol  evidence,  o£fer^  by 
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him  to  prove  that  the  said  Nicholas  was  of  unsouQd 
mind  at  the  time  of  the  said  fine  taken,  and  warrant 
of  attorney  acknowledged,  and  recovery  sufiered  ? 

Sd.  Whether,  in  case  where  a  fine  with  proclama- 
tions is  levied  by  tenant  in  tail,  and  the  praecipe  is 
brought  in  the  same  term  against  the  conusee  of  such 
fine,  and  a  common  recovery  sufiered  thereupon, 
such  fine,  prcecipe^  and  common  recovery,  are  to  be 
considered  in  law  as  one  common  assurance  or  con- 
veyance,  or  as  separate  common  assurances  or  con- 
veyances* 

As  to  the  first  question,  the  Judges  were  unani- 
mously of  opinion,  that  the  commission  and  inquisition 
were  not  conclusive  evidence  of  the  sanity  of  Nicholas 
Earl  of  Ely.  As  to  the  second  question,  four  of  the 
Judges  were  of  opinion,  that  the  acknowledgement  of 
the  fine  was  not  conclusive  evidence  of  the  sanity  of 
Nicholas  Earl  of  Ely,  and  three  of  the  Judges  -  were 
of  a  contrary  opinion.  And  as  to  the  third  question, 
the  Judges  were  unanimously  of  opinion,  that  the 
fine  and  recovery  were  to  be  considered  as  one  as- 
surance. 

The  judgment  of  the  Court  of  King's  Bench  was 
affirmed. 

The  author  has  been  favoured  with  the  following 
accurate  note  of  Lord  Chief  Baron  Yelverton's  argu- 
ment in  this  case.  And  as  his  Lordship's  opinion 
coincided  with  that  of  the  majority  of  the  Judges, 
and  also  of  the  Lord  Chancellor,  it  is  presumed  that 
it  must  prove  extremely  acceptable  to  the  profes- 
sion. / 

Lord  Ch.  B.  Yelverton.— The  Court  of  King's  Bench 
has  determined,  and  the  Judges  have  all  agreed,  that 
the  inquisition  finding  Nicholas  Earl  of  Ely  not  to 
have  been  an  idiot,  or  of  unsound  mind,  is  not  con- 
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elusive  [evidence  of  his  sanity  at  the  time  4>f  acfcnoir- 
ledging  the  -warrant  of  attorney  laentioned  intlfe 
question:  youriLordships  have  detennined ttv^ the 
wariaiit  of attovney  isinotin  itself  cwclusive  evidence 
of  the  sanity  of  Lord  j£ly»  at  the  time  of  ncimowleilg- 
ing  such  wacrant;  hut  tiiat  it  is  a.mattar  injpWi  mi 
triable  by  a  jury:  the  only  lemainti^g  ^ufiatjon,  theie- 
fore,  is»  .whedier  the  fine  jbe  Gonclosive  eudenoe-of 
his  sanily  at  the  time  of  acknowledgiiig  the  :iraiiaiit 
The  fine,  I  do  admit,  is  quasi  ;a,  jia^gment^  .and^  in 
that  light,  I  will  beg  leave  leave  to.  consider^iti  Jwit 
it  is  not  therefore  conclusive  evidenaa  of  the  mmty  of 
the  conusor  to  do  another  aet.  In  .what  ca^es  ju^- 
,ments  shall  conclude  either  as  pleasor.a&^videQceiris 

iiD  where  better  defined^tfai»4ii  1j]0t  learnod^^iK^ 
of  Lord  Chief  Justice  Be  Gtey^  m  ft^e  ;Buch(AStof 

^^Ih"***'  Kingstonfecase :  ^^Jirst,  thattl^judgoieiijbof  a<M)i^ 
p.  261.         of  concusient  jurisdiction,  directly  upon  tbe  .povft, 

is,  iasa;pljsa,  a  bar,  OTcas  evidence  €iQAclii9iw.)»^<(^ 
tiieisame  parties,  upon  the  same  mattei;,  ^^iwi^tly  jn 
^question  in  snofthsr  .court  Second^,  ttbat  the  judg- 
ment of  a  court  of  exclusive  jurisdiction,  dir«jeitlyj}p9i> 
the  point,  i9,  in  like  manner,  caQclusiir&  upon  the 
same  matter,  between  the  same  parties,  comsigioci- 
dentally  in  question  in  another  court  ffor-a  dilfeient 
purpose.  But  neither  the  judgment  of  a  concunent 
or  exclusive  jurisdiction  is  evidence  of  any  matter 
w:hich  came  collaterally  in  question,  though  witbin 
their  jurisdiction;  nor  of  any  matter  jnc^entally 
cognizable;  nor  of  any  matter  to  be  jnfexxed  by 
argument  from  the  judgment'^ 

These  rules  are  laid  down  with  so  much  precision 
and  accuracy,  that  there  is  not. a  word  contained  in 
them  which  has  not  its  sterlii^  value ;  Dor  has  a  case 
been  cited,  nor  do  I  bdieve a  case.can  bCiput,  whifih 
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does  not  fall  within  them ;  £w  either  they  are  cases 
where  act9  of  parliament  have  established  exclusive 
jurisdiction  between  certain  parties,  as  the  certifi- 
cates of  commissioners  for  settling  army  accounts,  or 
the  proof  of  debts  before  commissioners,  of  bankrupts 
under  the  control  of  the  great  seal ;  or  sentences  in 
matrimonial  causes  annulling  a  marriage,  where  one 
of  the.  parties,  in  a  civil  suit,  claimed  a  title,  or 
founded  a  defence  upon  such  marriage ;  or  sentences 
of  exclusive  jurisdiction,  acting  directly  in  rem,  and 
to  which  all  the  world  are  supposed  to  be  parties^  as 
condenmations  in  the  Court  of  Exchequer,  which  are 
had  by  public  proclamations,  inviting  all  persons 
whatsoever  to  come  in  and  claim  their  property  ;  or 
the  sentences  of  Admiralty  Courts,  which  judge  be^ 
tween  nation  and  nation,  and  from  whose  decision 
there  lies  no  appeal  but  to  the  sword.  But,  in  all 
these  cases,  the  parties  to  the  suits,  or  the  parties 
against  whom  the  evidence  was  received,  were  parties 
to  the  sentences,  and  had  acquiesced  under  them,  or 
derived  under  those  who  had ;  or  they  were  sentences 
in  suits  tp  which  all  persons  were  or  might  have  been 
parties. 

Now,  if  a  fine  were  like  an  ordinary  judgment  of 
a  coiirt  of  con^tent  jurisdiction,  it  would  not  be 
conclusive  evidence  in  the  present  instance,  and  for 
these  reasons  j  because  there  is  no  act  of  parliament 
^ich  has  made  a  fine  under  these  circumstances  con- 
clusive against  a  remainder*man  j  the  remainder-man 
does  not  claim  under  the  fine^  he  never  could  be  said 
to  acquiesce  under  it,  because  he  could  not  impeach 
it,  he  is  no  party,  to  it,  nor  does  he  claim  under  any 
man  who  is.  And  though  I  must  acknowledge  that 
fines  do  in  some  respects  stand  on  a  ground  peculiar 
to  themselves,  a  ground  whereon  the  wisdom  of  our 
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ancestors  hath  placed  them,  for  the  assurance  of  titled/ 
and  quieting  of  possessions  ;  yet  I  must  say, .  that 
that  memorable  act,  which  gives  to  fines  their  present 
force  and  efficacy,  which  directs  their  operation,  and 
where  they  operate  has  made  them  irresistible,  does 
not  in  any  of  its  provisions  materially  depart  from 
those  rules,  under  which  other  judgments  have  been 
held  to  be  conclusive  :  for  the  efiect  of  that  act  is 
two-fold.  Under  that  act  a  fine  with  proclamations, 
by  tenant  ip  tail,  whether  the  proclamations  are 
finished  in  his  lifetime  or  not,  will  bar  the  issue  in 
tail.  But  why  ?  because  the  fine  is  quasi  a  judgment, 
and  the  issue  in  tail  claims  the  estate  throi^h  his 
ancestor,  whose  right  was  barred  by  the  judgmeht.->- 
Again,  by  that  statute,  a  fine  with  prodamations,  if 
five  years  after  the  title  accrued  are  sofiered  to  pass 
without  claim,  will  bar  eveiy  man  who  does  not  come 
within  the  savings  of  that  act.  But  why  ?  because 
there  the  fine  acts  g^iosi  in  rem ;  for,  by  the  procla- 
mations, all  men  are  invited  ,to  claim,  if  any  right 
they  have ;  and  having  fiuled  to  do  so  within  the  time 
preswibed  by  law,  they  are  therefore  barred.  But 
the  case  of  the  plaintiff  in  error  does  not  fall  within 
either  of  these  conclusions  ;  for  he  is  not  the  issue  in 
tail  of  the  conusor  of  the  fine,  nor  is  the  fine  pro- 
duced against  him,  as  a  judgment  to  bar  his  right. 
If  the  defendant  in  error  intended  ta  miake  that  use 
of  it,  he  ought  to  h^ve  pleaded  it  to  the  writ  of  eiror, 
and  have  given  the  plaintiff  an  opportunity  of  replying 
that  he  claimed  within  the  five  years,  or  that  he  came 
within  the  savings  of  the  act.  The  fin6  is  therefore 
offered,  not  as  a  bar  to  the  right  of  the  plaintifiT  in 
error,  by  its  own  force,  but  as  conclusive  evidence  of 
the  sanity  of  a  conusor  to  do  another  act,  which  is  a 
bar  to  his  right.     And  so,  though  it  does  not  bar  the 
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right,  it  takes  away  the  remedy ;  and  though  it  wduld 
not  concUide,  if  pleaded  as  a  judgment,  yet,  when 
offered  as  a  piece  of  evidence,  it  shall  have  the  magic 
virtue  of  sealing  up  the  lips  of  the  court  and  the  jury, 
the  parties  and  the  witnesses. — ^But  I  know  of  only 
one  case,  where  it  has  been  held  that  a  fine  is  conclu- 
sive to  the  capacity  of  the  conusor  to  do  another  act, 
and  this  is  the  case  of  a  fine  and  a  deed  leading  the 
uses  of  that  fine.    In  that  case,  it  has  certainly  been 
held  for  law,  that  a  man  whose  right  is  by  law  barra- 
ble  by  a  fine,  shall  not  be  received  to  aver  against 
the  capacity  of  the  conusor  to  execute  the  deed ; 
beeause  it  is  said,  the  fine  is  the  principal,  and  the 
deed  the  accessary ;  and  a  man  who  is  enabled  t6  do 
the  principal,  shall  not  be  held  disabled  to  do  the 
accessary.    But  that  rule  of  law  was  adopted  through 
necessity,  because  all  fines  operate  to  uses,  and  uses 
are  governed  by  the  intent.  Whereas,  if  thie  deed  were 
avoided,  the  fine  would  no  longer  operate  to  the  uses 
to  which  it  was  intended  to  enure,  and  so  the  fine 
would  in  effect  be  avoided,  because  the  uses  of  it 
could  not  take  place.    But  to  apply  that  rule  to  the 
case  of  a  fine  and  recovery,  it  would  be  necessary  to 
establish  two  positions^  neither  of  which  is  true.  First, 
that  the  fine  is  the  principal,  and  the  recovery  the 
accessary ;  and,  secondly,  that  if  you  avoid  the  reco- 
very, you  also  avoid  the  fine.    But  there  is  not  a 
ringle  sa3dng  in  the  books,  that  the  fine  is  the  prin- 
cipal, and  the  recovery  the  accessary ;  for  the  only 
use  of  making  the  tenant  to  the  prcecipe  by  fine,  is, 
to  put  the  evidence  of  there  being  a  good  tenant  to 
the  prcecipe  on  record  \  and  though  you  should  avoid 
the  recovery,  the  fine  will  nevertheless  stand ;  for  the 
writ  of  error  does  not  impeach,  nor  will  the  judgment 
reach  it.    And  vice  versa^  though  the  fine  should  be 
Vol.  V.  N  n 
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hereafter  avoided,  ^et  the  recovery  C6uld  not  be 
thereby  isivoided,  if  it  were  otherwise  good,  itiid 
with  respect  to  a  recovery,  and  a  deed  leading  tbe 
uses  of  a  recovery,  the  law  is  the  very  reverse  of 
What  it  is  in  the  case  of  a  fine,  and  a  deed  leadii^  ihe 
use  of  a  fine.  In  the  case  of  a  recovery  and  deed, 
'the  deed  has  in  more  instances  than  one  been  held  to 
be  the  principal,  and  the  recovery  the  accessary';  aiid 
accordingly  a  party,  whose  right  would  be  otherwise 
barred  by  the  recovery,  has  been  allowed  to  iiripeswSh 
the  sanity  of  the  vouchee,  at  the  time  of  the  execii- 
*tion  of  the  deed,  and  so  avoid  the  operation  of  the 
recovery.  But  it  seems  to  be  conceived  that  there 
is  a  something  or  other  in  this  case,  which  distinguishes 
it  out  of  the  ordinary  rules  of  law.  I  will  therefore 
beg  leave  to  examine  what  that  something  is,  by 
applying  myself  immediately  to  the  interrogatories 
contained  in  the  question.  And,  first,  the  question 
imports  a  doubt,  whether  two  or  more  acts  do,  in 
point  of  law,  make  one  and  the  same  assurance:  the 
capacity  of  the  agent  to  do  one  act  does  not  conclude 
to  his  capacity  to  do  the  other ;  and  consequently, 
,  whether  the  capacity  of  Lord  Ely  to  levy  the  fine, 
does  not  conclude  his  capacity  to  acknowledge  the 
warrant  of  attorney :  but  my  answer  is,  that  there  is 
only  one  instance  in  which  the  capacity  of  iXk  agedt 
to  do  one  act,  concludes  to  his  capacity  to  do  another, 
where  the  two  make  one  assurance ;  and  that  is  die 
case  of  a  fine  and  deed  leading  the  uses ;  but  in  eveiy 
other  case  but  that,  1  answer  in  the  negative ;  add  I 
♦  prove  the  truth  of  my  answer  thus : — If  a  man  had 
levied  a  fine  twenty  years  ago,  with  intent  to  mrfce  a 
tenant  to  ih^prcecipe  in  a  recovery  then  intended  to 
be  sufiered,  and  the  recovery  is  not  suffered  for  twenty 
years  after,  the  fine  and  recovery  are,  in  point  of  law, 
one  and  the  same  assurance,  as  much  as  if  they  were 
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boflh  of  jbhe  9ame  jteriQ ;  ^^  yet  no  s^an  ip  hi9  senses 
FiU  3ay  tb»t  :4k  fipe  levied  twenty  years  fgo,  is  .conclu- 
m.e  evidence  ^f  the  sanity  of  the  conusor  twenty 
years  after.  3ut  then  the  question  asks,  where  two 
acts  .are  4one  at  one  an4  the  same  tiine,  and  one  of 
those  acts  is  in  itself  cqnclusiye  evidence  of  the  capa- 
city of  the  age^t  tp  do  that  act,  ^hall  it  not  be  con- 
cduaiv/e  evidence  of  his  capacity  to  do  the  c^her.  But 
my  answer  to  that  question  i?  also  in  the  negative ;  . 
because  if  it  were  otherwise,  then  tiie  act  which  is  in 
itself  conclusive  evidence  of  the  agent's  capacity  ^ 
4o4liat  act,  wo^ld  be  conclusive  evidence  of  jb|ji^  ca- 
pacity to  do  any  other  act  wh^tapev^,  Wjhether  jit^oiade 
a  pant  .of  the  same  ass^mance  or  zK>t  A^d  so  if  a^ 
idiot  levied  a  £ne,  (and  the  history  of  the  law  proves, 
Ihat  idiots  bave  been  received  to  levy  fines,)  and  at 
the  same  time  made  his  will,  that  fine  would  be  con- 
duaive  evidence  of  his  cftp^ity  rt9  make  suchawillf 
which  no  man  in  his  sens^  Y^U  m^ntaui.  But  the 
question  inquires  farther,  w^iether,  wheife  two  acts, 
•the  (Hiexxf  whidi  is  conclusive  in  it3elf,  and  the  other 
not,  imake  but  one  assurance,  au^  are  done  at  one 
4ind  the  saqoe  time,  these  two  cirqumstAQces  put  toge- 
ither,  do  notm^ke one  act  cqpaciuaive  cvideijQe  of .t))e 
capacity  of  the  agent  to  do  tiie.  other.  But  )I  answej, 
not ;  becauae  J  believe  no  two  acts  c w  be  suppo,sed 
jnore  intimately  connected  with  ^ea^h  other,  both  in 
unity  of  time  .and  of  assurance,  t^.a  will  of  a  real 
B&d  a  personal  estate,  written  upoQ  one  ^nd  the  aa^e 
piece  of. paper  or  parchment,  and  subscribed  by  one 
and  the  same  signature  \  and  yet  it  is  clear  law,  tb^t 
. tliougfi  the  probate  of  .such.a  will  is  conclusive  €^vi- 
dence  of  the  sanity  of  the  testator  tp  mal$;e§uch  jtvim, 
yet  it  is  «by  no  n^eans  conclusive  evid^pce  of  his 
capacity « to  dispose  of  hia  ^eal  estate.    And  why? 
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evidently  because  the  capacity  of  tHe  party  to  do  the 
two  acts  is  triable  by  different  jurisdictions.  And 
the  same  reason  applies  to  the  case  of  the  fine  and 
the  warrant  of  attorney :  for  as  the  capacity  of  the 
testator  in  the  first  case  is  triable  by  the  Judge  (rf'the 
Spiritual  Court,  as  to  the  personal  estate^  and  his 
capacity  as  to  his  real  estate  by  a  jury ;  so  in  the  latter 
case  the  capacity  of  the  conusor  to  levy  the  fine  is 
triable  by  the  fine  itself,  and  his  capacity  to  acknow* 
ledge  the  warrant  is  triable  by  a  jury.  From  all 
which  I  am  warranted  to  lay  it  down  as  a  general 
position,  that  the  capacity  of  a  party  to  do  one  act, 
is  not  conclusive  to  his  capacity  to  do  another,  if  hii 
capacity  as  to  that  other  be.^  triable  by  a  diflfeient 
jurisdiction^  whether  the  two  acts  make  one  and  the 
same  assurance,  or  are  done  at  one  and  the  same 
time,  or  not. 

It  will  then  perhaps  be  asked.  What !  and  has  the 
fine  no  operation  ?  is  it  not  even  evidence  ?  I  answer 
that  it  has  all  the  operation  it  was  ever  intended  to 
have ;  it  has  made  a  good  tenant  to  the  prwcipe,  and 
has  put  the  evidence  of  it  on  record :  and  if  the 
plaintiff  in  etror  had  assigned  for  error,  that  there 
^as  not  a  good  tenant  to  the  pnecipCf  he  would  have 
been  concluded  by  the  fine :  and  further^  if  the  fine 
had  been  pleaded  to  the  writ  of  error,  as  a  fine,  vith 
proclamations,  upon  which  five  years  afUr  the  titb 
accrued  had  run*  without  any  claim,  and  that  the 
plaintiff  in  error  could  not  reply  that  he  had  claimed 
within  the  five  years,  or  that  he  came  within  the 
savings  of  the  statute,  he  would  in  like  manner  haw 
been  barred  by  the  fine.  But  as  the  case  is  at  preset 
circumstanced,  the  fine  proves  nothing  condustvdy 
but. its  onm  existence.  I  say  it  proves  nothing  con- 
clusively but  that :  but,  when  J  say  so,  I  would  not 
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be  understood  to  mean,  that  it  is  not  evidence  fo  go 
to  a  jury ;  for,  on  the  contraiy,  I  think  it  is  evidence, 
and  evidence  of  the  most  persuasive  nature,   but 
especially  when   coupled  with  the  inquisitiou  and 
warrant  of  attorney :  for  though  I.  cannot  subscribe 
to  the  doctrine  which  the  question  seems  to  insinuate, 
that  a  l^al  conclusion  admits  of  degrees  of  compa- 
rative strength,  or  that  it  is  more  or  less  conclusive 
at  diflferent  times ;  and  though  I  can  no  more  admit 
that  three  pieces  of  evidence,  none  of  which  is  con- 
clusive in  itself,  do  altogether  amount  to  a  conc][usion, 
any  more  than  I  can,  that  three  cyphers  make  a  unit  $ 
yet  I  feel  very  sensibly  that  persuasive  evidence  may 
'  be  more  or  less  strong  according  to  its  nature,  and 
that  three  pieces  of  evidence,  tending  to  establish  one 
and  the  same  fact,  are  stronger  evidence  than  one 
of  them  would  be  singly.    And  therefore,  upon  the 
whole,  my  answer  to  the  second  question  is,  that 
the  inquisition,  the  fine,  and  the  warrant  of  attorney, 
are  not  in  any  case  which  has  been  put  singly,  or 
altogether,  conclusive  evidence,  so  as  to  warrant  the 
judgment  of  the  Court  of  King's  Bench. 

23.'  An  averment  may  also  be  made  that  tile, 
vouchee  died  before  the  judgment  was  given,  where 
such  vouchee  appeared  by  attorney. 

24.  Thus,  in  the  case  of  Wynne  v.  Wynne^  one  of  ante,  c.3, 
the  questions  was,  whether  the  plaintiff  in  error  was  i  wils.  R. 
not  estopped  to  assign  the  death  of  the  vouchee  to  ^^' 
have  happened  on  the  10th  of  Mayi  which  was  before 
the  judgment  was  given ;  when  it  appeared  upon  the 

■ 

face  of  the  record  that  she  appeared  by  attorney  on 
the  letuHMlay  of  the  writ  or  summons,  which  was 
the  I6th  of  May. 

The  Court  wa»  dearly  of  opinion,  ibat  the  death 
i2f  the  vouchee  before  ju(%ment  was  not  contrary^ 

NnS 
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but  i  ihatter  eoUatetal  to  th^  rteord,  fifld  prcftAj 
assignable  for  error,  and  triable  b j  ai  jufjr :  fbr  ftU  the 
record  said  \itras,  that  the  Vdudh^e  appeared  by  her 
attorney;  it  did  hot  siy  any  thing  of  bet  ^toal 
existi^nce  at  the  time,  biit  {iut  a  lilattef  ih  inac^ 
which  was  J)roperly  triable  by  the  cotihtty* 
Must  be  25.  The  statute  10  &  11  Wtil;  IIL  d.  4;  haA  beite 

S-mTwcn.  ^^^^^^  ^^  *^^  foniief  Title,  by  which  it  is  enactbd, 
ty  Years.  that  a  ^t  6f  error  to  teverse  a  tdifittioti  tecoVety 
Tit^35.c.  14.  ^^^^  jj^^  brought  within  twfetity  years  after  such  rtcD- 

very  has  beeh  siifSsted,  and  tibt  within  tifretity  yettls 
after  the  accruet  of  the  title  td  the  lands. 
Lloyd  y.  26.   A  writ  of  errot  was  brought  19  Gt&ck  11.  to 

2  St?a*"257  ^^'^^se  a  common  recovery  Which  was  surfed  in 

5  Ann;  The  defendant  pleaded  this  stMute  {h  baf, 
th^  writ  bf  error  hbl  having  befeh  brmight  ititbib 
IV^rehty  years  aftier  the  tecovery  Wafe  sU£Pered  •  txl  VrhiCh 
it  Was  answered^  that  the  pl^ntiff's  title  did  not  accrtlfe 
until  the  death  of  biie  of  the  vt^teheed  Withd^t  vSMb 
iA  th^  year  ly&Q.  Aftfeir  se^M  ftTgumeAtt^  Hlfe 
tJburt  detertnirifed  that  the  Writ  V>f  eri1»  did  *&l  flb ; 
because  the  statute  IX)  &  11  Win.  lit.  %aS  fli&de  tD 
quiet  possessions,  dnd  to  fix  a  ciMidti  ^eridd  beyond 
which  fines  &nd  recov^eri^  ^ht^Uld  not  bg  im^thed; 
for  the  words  of  the  statute  ^t^  feicpi^§j  «« tWelitJr 
years  after  such  fine  levied  ot  i^oVery  saflfered.*' 
And  it  h^s  ntdt  the  words  Which  Are  fA  tftte  HMdte  of 
^es,  "viz.  after  1ii6  tii^e  archied.  Thk  mnHnHS  u 
^0  $9  the  time  when  the  i-ebovetj^  ^  ^tH^d  $  ^A  i£ 
'that  Wa:s  6hce  exceeded,  there  W^M  hk  nd  kM^p^ 
Whdre  to  stop.  A  fev^i^ne^^  afteir  to  6^te  ttU 
Whidh  had  sulbsisted  uhdve  k  vetAmy^  inight  u]^  tbib 
principle  be  allowed  to  reverse  a  cdtbxxiotk  ^eiftveny ; 
Whereas  pei^^s  in  feVeilsidii  ^^  ftev^  1^  tljects 
K^l'^ehe  i^gi^t^e's  cai^.    It  fvffe ««ifll«ii«ft  \^^^ 


iM^acfaaQc^  of  tli^  reversion's  yesl^^  wi^higt  tb^ 
t^!^Dty  years^  ix\  whi^h  caiSe  they  wight  bring  a  wril^ 
o£  error^  but  not  aflenvsurd^. 

92f.   A  persoB^  may  bar  himself  from  b];iDging  ^  How  it  may 
writ  Qf  enror  t«  reverse ^.  c<^,^i.9n  recovery,  by.  the  il.S.H. 
same  means  by  which  he  may  bar  himself  from  brings.  §  24. 
ing  a  writ  of  error  to  reverse  Ot  fine.    Thus  Pigot 
Mys,  <<  If  he  who  siifiers  a  coxnmpn  reqoyery  levy  a  pa.  169. 
fine,  or  make  a  feoffinenL  he  cannot  have  a  writ  of 
err«f  ^  reverse  it." 

98.  A  release  of  errors  from  ihe  common  vouchee 
caonQt  be  pleaded  in  bar  of  a  writ  of  error  to  rev^rs^ 
a  common  recovery. 

S9«  In  a  writ  of  error  to  reyerse  ^  coqiifion  repo^  Norrfce  v- 
very,  tha  defendant  pleaded  a  release  of  all  or^oi^  ^*"^e^%'' 
by  the  last  and  common  vouchee. 

It  wits  resolved  by  all  the  Judges  that  sifc|x  a 
release  coqld  not  be  pleaded;  fof*  the  common 
vouchee  was  put  in  qnly  for  form,  and  in  truth  hl^ 
rendered  nothing;  therefore  it  w^s  against  reason 
that  hi9  release  should  bar  others  that  suffered  the 
Um$  jwd  were  entitled  to  have  a  remedy  by  the 
i:ieve^8al  pf  the  judgment. 

dp«  As  fk  cpmiopn  recovery  can  only  be  reveraefl  A  Recovery 
by  #  unnt  of  error,  or  some  proceeding  of  4  similar  ^Id.  ^ 
fiftWfif  to  which  oone  are  entitled  l^ut  those  who 
JiNive  an  immediate  interest  in  the  Ijinds,  the  lai^ 
allows  aU  strangers,  whose  interests  are  affected  by  a 
,$pq|ii|pn  recove^j  to  falsify  it.   And  it  is  laid  down 
J^  Booth*  in  his  l^w  of  Real  Actions,  chap.  24,  that 
ji  QpmflQion  jeeoveiy  may  be  falsified,  1%  by  entry  Pigot,  isl- 
and plea  5  ^%  by  action;   3%  by  action  a^d  plea; 
atwi  .4^f  by  plea  only. 

8}.  A  common  recoieemy  may  be  falsified  and  inva* 
^ated  on  a  ittial  in  qectment  $  for  if  a  .common  jeco- 
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very  is  given  in  evidence,  and  set  up  by  way  of  de- 
fence, the  plaintiff  may  show  any  defect  in  the  reo<^ 
very ;  and  if  the  Court  is  of  opinion  that  the  reco- 
veiy  is  void,  and  the  plaintiff  entitled  to  recover, 
such  recovery  is  completely  falsified,  as  to  that 
action. 

32;  Thus,  it  may  be  shown  that.the  person  against 
whom  the  writ  was  brought  had  no  estate  of  fredold 
in  the  land  at  the  time ;  and  the  cases  of  Dormer 
v.  Parkhurst,  Goodtitle  v.  Chandos,  and  Taylor  v. 
Horde,  which  have  been  ahready  stated,  are  instances 
of  recoveries  falsified  in  ejectment,  for  want  of  a 
good  tenant  to  the  prcecipe. 

1  Veiey.  403.      S3.   In  the  case  of  Sir  Butler  Wentworth,  which 
3  Atk.  313.    ^^^^  ^^^  ^^  ^j^^  ^^^  ^f  ^^  Q^^^  ^f  Common  Pleas  in 

Mich.  J  744f,  evidence  of  weakness  of  understanding 
was  admitted  to  invalidate  the  deed,  by  which  a 
tenant  to  the  prcedpe  was  made,  for  the  purpose  of 
suffering  a  common  recovery  \  and  the  effect  of  the 
recovery  was  by  that  means  defeated, 
anteip  §  22.  34.  In  the  case  of  Hiune  v.  Burton,  Lord  Chan- 
cellor Lifford  cited  the  case  of  Jones  ex  dem.  Hale 
V.  Cave,  tried  at  Hereford  at  the  Lent  assises  in 
1765,  by  Sir  Eardley  Wilmot,  in  which  evidrace 
was  admitted  to  prove  the  weakness  of  understanding 
of  a  vouchee  in  a  common  recovery,  who  appeared 
by  attorney,  and  the  recovery  was  by  liiat  means  in* 
validated. 

A  motion  was  made  the  next  term  for  a  new  tria^ 

on  account  of  misdirection  of  the  Judge,  and  it  was 

contended  that  such  evidence  ought  not  to  have 

been  admitted ;  but  the  motion  was  refused. 

By  a  Tenant      35.  At  common  laW;  if  the  tenant  of  the  freehold 

Mnst^e  a.  *^^  suffered  a  common  recovery,  it  operated  as  a  good 

bar  to  all  terms  for  years  derived  out  of  the  freehold; 

10 
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for  the  person  who  recovered  the  lands  was  supposed 
to  come  in  by  a  title  paramount,  so  that  he  was  not 
bound  by  the  leases  of  the  person  against  whom  he 
recovered :  besides,  a  termor  for  years  could  not  in  Plawd.  83. 
any  case  falsify  a  common  recovery. 

36.  By  the  statute  of  Gloucester,  1  Edw.  I.  c.  11. 
a  remedy  was  given  to  the  lessee  for  years,  by  way  pf 
receit  and  trial,  whether  the  recovery  was  upon  good 
title,  or  by  way  of  collusion ;  and  in  case  it  appeared 
that  the  recovery  was  by  collusion,  then  the  lessee 
for  years  was  permitted  to  enjoy  his  term,  and  the 
execution  was  staid  until  the  determination  of  the 
term. 

37.  ITie  operation  of  this  statute  not  having  been  Bro.  Ab.  tit. 
found  sufficiently  extensive,  another  act  was  made,  pj^^^^' 
ai  Heh.  VIII.  c.  15,  whereby  it  is  provided,  that  a  198.*  220. ' 
tenant  for  years  may  falsify  a  feigned  recovery  had    ^  ' 
against  the  person  in  revei^sion.  .      , 

88.  Although  a  common  recovery  can  only  be  re-  Courts  of 
versed  by  the  Court  of  C.  P.  in  the  first  instance,  ^"''y- 
arid  by  the  Court  of  K.  B.  upon  a  writ  of  error  from 
the  Court  of  C.  P.,  yet  the  Court  of  Chancery  can,  Tit. 35.  c.  14. 
in  fact,  invalidate  a  common  recovery,  where  it  ap-  *  ^^• 
pears  to  have  been  obtained  by  fraud  or  imposition, 
by  compelling  the  recoveror  to  convey  the  estate  to 
the  person  who  is  entitled  in  equity  to  have  it,  or 
by  decjiaring  the  recoveror  to  be  a  trustee  for  such 
person. 

'  SQ.  Where  a  person  who  was  deaf  and  dumb  suf-  Ferret  v. 
fared  a  common  recovery  of  entailed  lands,  assisted  f  AbTsq. 
by  his  uncle,  and  then  settled  the  same  to  certain  695. 
uses ;  upon  the  circumstances  of  the  case  it  appeared 
he  had  done  nothing  but  what  in  conscience  he  ought 
to  have  done,  yet  being  under  these  circumstances^ 
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the  Lord  ChanceUor  Baid  he  ought  to  be  taken  cv^ 
of  in  equity ;  and  it  appearing  that  the  uncle  was  coq*i 
cerned  in  point  of  interest,  the  settlement  was  ai^ 
aside.  But  had  he  beeq  assisted  by  an  able  and 
'  faithful  relation,  that  was  not  interested*  e^uiQr  woold 
not  have  relieved  him  in  so  reasonable  aA  act  as  this 
appeared  to  be. 

40*  A  court  of  equity  wiU  also  restrain  the  ope-; 

ration  of  a  common  recovery  to  those  purposes  for 

which  it  was  intended,  and  will  pot  allow  it  to  have  ^ 

more  extensive  efiect. 

Stanhope  v.        ^1*  Where  a  father,  on  his  son's  marriage,  by  lease 

Thacker,        ^nd  release  conveyed  lands  to  trustees  and  their  heirs, 

435.'         '  to  the  use  of  the  father  for  life,  remainder  to  his  wife 

for  life,  remainder  to  the  son  for  ninety-nine  yean, 
if  he  should  m  long  live,  remainder  to  trustees  during 
his  life  to  support  contingent  remainders,  repiaiodi^ 
to  the  son's  intended  wife  for  life  for  her  jointurep 
remainder  to  the  first  and  every  other  son  of  that 
marriage  in  tail  male,  remainder  to  the  daughter  of 
daughters  of  that  marriag?  and  the  heirs  of  their 
bodies,  till  they  should^  out  of  the  rents^  issues,*  and 
profits  have  received  3000  L^  remainder  tp  the  heiiv 
df  the  body  of  the  son,  remftinder  to  the  second  sop 
of  the  father,  and  to  his  first  and  other  sons,  remain*- 
der  to  the  right  heirs  of  the.  son  for  ever.    The  mar* 
liage  took  efiecti  and  they  ^^  only  |wo  daughters^ 
who  being  in  possession  after  all  the  other  estates  de- 
termined whjch  were  prec^ent^  suffered  a  ijecoveiy 
to  the  use  of  theiias€;lve3  and  their  heirs  ^   and  0119 
question  in  this  case  was,  whether  by  this  recoveiy 
the  remainders  were  not  barred^    And  it  waA  aigue4 
that  they  w^e,  because  the  primary  intention  of  this 
limitation  was  to  niake  them  tenants  in  p^p  smd  ^ 
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nismg  ef  the  SOOO  L  was  but  a  BeconcUiry  intention 
thereof)  and  when  they,  being  so  tenants  in  tail,  suf- 
fered a  recovery,  this  barred  their  estate  tail,  and  the 
remainders  depending  thereon.  But  the  Lord  Chan- 
cellor was  clear  of  opinion,  both  upon  the  first  speak- 
ing to  it,  and  the  next  day  after,  that  this  was  butin 
the  nature  of  a  security  for  the  80002.  j  and  though 
the  reco^irery  barred  the  estate  tail  and  remainders  at 
law,  yet  the  daughters  were  but  in  the  nature  of 
trustees  (after  the  3000/.  raised)  for  those  in  remain- 
der J  that  before  the  recovery  they  had  but  an  estate 
tail  for  their  security  for  that  sum ;  that  after  the 
recovery  they  had  the  fee-simple ;  but  still  the  same 
in  a  court  of  equity  Was  but  a  security  till  that  money 
was  raised;  that  those  in  the  remainder  had  the 
equity  of  redemption  in  the  same  manner  as  the  per- 
son who  made  that  security  would  have  had  if  no 
such  limitation  in  remainder  had  been;  therefore 
they  might  at  any  time,  by  paying  off  that  SOOO/. 
determine  the  estate  of  the  daughters,  and  then  the 
daughters  would  be  but  trustees  for  them. 

42.  Where  a  person  is  prevented  from  suffering  a 
common  recovery  by  force  and  management,  the 
Court  of  Chancery  will  compel  the  parties  to  act  as 
if  the  recovery  had  been  suffered. 

43.  Thus,  where  Lord  Waltham  being  tenant  in  Luttrell  ▼. 
tail,  and  meaning  to  sufier  a  common  recovery,  and^  9}^^^  ^g 
by  will  to  give  real  interests  to  his  wife,  Mr.  Lut- 
trell, who  by  his  marriage  had  an  interest  to  prevent 

the  entail  being  barred,  did,  by  force  and  manage- 
ment, prevent  the  testator  from  executing  the  deed 
to  make  the  tenant  to  the  praxipe. 

Lord  Thurlow's  opinion  was  clear,  that  though  at 
law  Mr.  LuttreU's  lady  was  tenant  in  tail,  and  which 
made  it  stronger,  she  was  no  party  to  the  transaction,     « 
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yet  neither  he  nor  any  one  else  could  have  the  be- 
nefit  of  the  fraud ;  and  the  jury»  upon  an  issue  di- 
rected»  having  found  diat  the  recovery  was  finui- 
dolently  prevented,  Lord  Thurlow  held,  even  in 
favour  of  a  volunteer,  that  the  tenant  in  tail  should 
not  take  advantage  of  the  iniquitous  act,  though  she 
vfM  not  a  party  to  it }  and  the  estate  was 
exactly  as  if  the  recovery  had  been  suflfered. 
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Sectiov  1. 
TT  has    been   already   shown,   that   copyholders 


nby 


•*•    being  mere  tenants  at  will,  cannot  alien  their  ^^lo!'  c.  3. 
*  estates  by  feofixnent  or  other  assurance  at  common  i  18. 
l^w;  but  by  the  custom  of  all  manors  in  which  tHis 
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kind  of  property  is  to  be  found,  every  copyholder 
has  a  power  of  transferring  his  estate  to  any  other 
person,  by  surrendering  or  jdelding  it  up  to  the  lord 
of  the  manor,  in  trust  that  he  may  grant  it  out  again 
to  the  person  named  in  the  surrender,  which  is  there- 
fore called  an  alienation  by  custom. 

2.  This  practice  is  as  ancient  as  the  time  of  Brae- 
Lib.  2.  (s  8.  ton,  who  says — Si  atOem  viUantis  sockmatmus  viUanwn 
fo.26h.       socagium   ad  alium  tramferre  vohierit,  prius  Htud 

restituat  domino^  vel  servienti,  si  dominus  prcesens  iton 
Juerit^  et  de  mambus  ipsorum  jiat  translatio  ad  alhm^ 
tenendum  Ubere,  vel  in  socagio,  secundum  quod  domim 
placuerit;  quia'iUe  vHlanus  sockmannus  non  habet 
potestatem  tranferendi^  cum  Uberum  tenemenium  nan 
habeatf  sed  dominus. 

3.  In  the  case  of  free  copyholds  or  customary  free- 
holds, the  mode  of  alienation  h^s  always  been  the 
same  as  in  common  copyholds.      Thus,  Bracton 

209  a.         ^ys— Done  enm  non  possunt  tenementa  sua^  fiec  ex 

causa  danationis  ad  alio  strans^rre,  non  magis  yuam 
vittani  puri ;  et  unde  si  transferre  deheotitj  restifuant 
ea  domino  vel  baBivo,  et  ipsi  ea  iradunt  aUis,  in  viOc' 
nagium  tenenda. 

4i.  The  process  in  most  manors  is,  that  the  tenant 
surrenders  his  estate  to  the  lord,  in  trust  to  be  agMi 
granted  by  him  to  such  plersons  and  for  such  uses  as 
are  mentioned  in  the  surrqnd^.  This  surrender  must 
be  presented  by  the  jury  or  homage  of  the  ipanor, 
and  found  by  tiiem  upon  their  oaths,  and  then  the 
lord  grants  the  land  to  the  person  named  in  the  sur- 
render, to  hold  by  the  ancient  rent  and  customary 
^  services, ':and  thereupon  admits  him  tenant  to  ^e 

,Gopyhold  by  the  delivery  of  a  jod,  a  glov^,  or  Ihe 
likie,  in  the  name  of  corporal  seisin, of  ^e,lapd9  wd 
teneinents. 


Th&  mode  of  alienatfom  therefore  consists  of  three 
partb-^the  suii:^lidery  the  presentment,  and  the  ad- 
mit£ance. 

5.  A  surrender  Is  a  yielding  up  of  the  estate  *l^  Surrender. 
%he  tenant  to  th^  lord,  for  the  purpose  ^  being  re- 
granted  to  some  other  person,    The  form  of  it  is 

thus  :-*— .i</  hant  curiam  venit  A.  et  sursum  reddidit 
ih  eadem  curia  uman  messuagium,  S^.  in  numus  domim 
ad  usum  B.  ei  fueredum  suorum. 

6.  Lord  Coke  says,  the  word  surrender  is  voca^  Copt  §  39. 
Imbim  artk  ;  and  therefore,  where  a  surrender  is  ne- 
cessary, if  this  word  be  wanting,  ail  other  words 

used  in  ordinary  conveyances  are  insufficient  to 
transfer  a  copyhold  estate;  for  as  a  copyholder  is 
tied  to  a  particillar  mode  of  conveyance,  so  he  is  one- 
strained  to  a  particular  form  of  words. 

7.  XiordCoke  also  says,  that  a  surrender  is  rather  Idem. 

« 

a  manifesting  of  the  grantor's  intention,  than  of 
passing  away  any  interest  in  the  possession;  for  till 
admittance  the  lord  takes  notice  of  the  grantor  as 
tenant,  and  he  shall  receive  the  profits  of  the  lands  to 
his  own  use,  and  shall  dischaige  all  services  due  to  Davie  v. 
-Ilie  lord  :   hence  itis  held,  that  tiU  admittance,  the  2CkBuR.d'. 
surrenderor  is  a  trustee  for  the  person  to  whom  the  2Frccm.i57. 
gwiender  is  made.  5oTr 

8.  Every  copyholder  may*  surrender  his  estate  in  i  Inst.  59  a. 
court  wiHiout  alleging  any  particular  custom  for  it : 

so  a  copyh6ider  may  surrender  to  the  lord  himself 
out  of  court,  without  a  special  custom. 

9.  A  surrender  out  of  court  to  the  steward  of  the  4  Rep.  dO  k 
manor  is  also  good,  by  the  •  general  custom  of  all 

-manors,  though  tlie  stewaid  be  only  appointed  by 
parol ;  and  Lord  Coke  says,  by  the  surrender  out  of  l  Imue/l: 
court,  Hie  copyhold  estate  passes  to  the  lord  under  a 
secret  condition,  that  it  be  presented  at  the  next 
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court,  according  to  the  custom  of  the  manor ;  and 
therefore  if,  after  such  a  surrender,  and  before  the 
next  court,  he  who  made  the  surrender  dies,  yet  the 
surrender  will  be  good. 

Id.  59  a.  10.  A  surrender  out  of  court,  by  the  hands  of  two 

or  three  tenants  of  the  manor,  or  by  the  hands  of  the 
bailiff  or  reeve,  or  of  any  other  person,  must  be 
warranted  by  a  special  custom,  and  particularly 
pleaded. 

Parker  7.  11.  A  surrender  of  a  copyhold  to  a  deputy  of  a 

1  Ld.  Raym.  ^^P^^y  Steward,  out  of  court,  is  good,  because  he  is  a 

658.  steward  de  facto  at  the  time. 

Co.Cop.(34.      12.  A  copyholdier  may  surrender  in  court  byat- 

^^^^*'        tomey,  without  a  special  custom  to  warrant  it ;  fi>r 

9  Rep.  75.      he  may  surrender  by  the  general  custom,  which  is 

the  common  law,  and  then  it  is  incident  to  do  it  by 

9  Rep.  7^  a.  attorney.     A  copyholder  cannot  however  surrender 

into  the  hands  of  two  tenants  by  attorney ;  for  such 
surrender,  though  in  person,  is  not  warranted  with- 
out a  special  custom. 

Id.  b.  IS*  An  attorney  who  makes  a  surrender  ought  to 

pursue  the  usual  form,  as  by  the  rod,  &c.,  accordii^ 
to  the  custom  of  the  manor ;  and  he  ou^ht  to  make 
it  in  the  name  of  his  principal,  not  in  his  own  name, 
or  show  his  authority,  and  say  he  surrenders  it  by 
force  of  such  authority. 

14.  A  purchaser  of  a  copyhold  is  howiever  not 
obliged  to  accept  of  a  surrender  by  a  letter  of  at^ 
tomey. 

Mitchell  y.         15.  Upon  a  bill  for  a  specific  performance  of  an 

2^v^^'  679     ag^^^^^R^  ^^^  ^^  o^  copyhold  lands,  the  defendant 

insisted  upon  making  the  surrender  by  attorney,  and 
not  otherwise,  and  that  he  was  ready  to  do  so. .  The 
plaintiff  insisted  on  his  doing  it  in  person,  and  entered 
into  proof  that  the  custom  of  the  manor  was^  that 
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whoever  wanted  to  surrender  must,  unless  in  special 
cases  o£  disability,  do  it  in  person.   By  a  decree  at  the 
KoUs,  a  trial  was  directed  as  to  this  custom ;  and  on 
an  appeal  to  Lord  Hardwicke,  Ihe*  decree  was  s£^ 
firmed^  because  no  court  of  justice  would  compel  a 
purchaser  to  accept  of  a  doubtful  title. 
.    16.   All  persons  who  are  capable  of  conveying  Who  may 
their  estates  by  any  common  law  assurance,  are  also  Co/CopT 
enabled  to  surrender  their  copyhold*  estates.  ^  ^^- 

.  17.  By  the  statute  43  Geo.  III.  c.  75.  it  is  en- 
actedf  that  it  shall  be  lawful  for  the  Lord  Chancellor 
to  order  the  committees  of  limatics  to  surrender  the 
copyhold  estates  of  sUch  lunatics  for  payment  of 
their  debts,  or  performance  of  their  contracts. 

18.  By  the  general  custom,  a  husband  and  wife  GUb.Ten. 
may  surrender  the  wife's  copyhold,  provided  the  wife  ^^^'  ^^^' 
is  privately  examined  by  the  steward  j   and  where  . 
these  ,is  a  special  custom .  to  warrant  it,  a  surrender     ^ 
i>y  the  husband  and  wife,  made  out  of  court,  upon  Erish  v. 
an  examination  of  the  wife,  before  twa  tenants  of  the  ^^^^'. 
manor,  is  good.  717. 

19*  Biit  a  custom  for  a  married  woman  to  surrender 
her  copyhold  lands  without  the  assent  of  her  hus^ 
band,  is  void;  because  it  is  contraiy  to  the  general 
law  and  policy  of  the  nation,  and  would  tend  to  ren-^ 
der  wives  independent  of  their  husbands. 

SO.  Frances,  the 'wife  of  William  Geary,  being  en-  StepbentT* 
titled  to  a  copyhold  estate,  which  had  descended  to  J^^^'n 
her  froxa  her  father,  was  admitted ;   and  being  pri-^ 
vately  examined,  surrendered  the  estate  to  the  use 
of  iMiself  fer  life,  with  remainder  over.  .     • 

It  was  atated,  that  there  was  a  custom  in  the 
manor,  that  a  feme  coveii;,  seised  in  fee  of  copyhold 
lands,  jnight  dispose  of  her  estate  without  her  hus* 
band's  joitiing. 
Vol.  V.  O  o 


562  ntk  XXXVIL  Alienatian  ly  Custom,  a.  i.  S  20--a4. 

After  sevenl  argumeDt8»  the  ^ole  Court  were 
deafly  of  opinion  that  this  wu  a  bad  custom. 
Compton  V.       gj^  ^^i  where  a  married  woman  lived  apart  from 

Coliiason,  ^ 

1  H.  Black     her  husband^  under  articles  of  separation,  by  which 
^^^*  he  covenanted  that  she  should  enjoy  to  her  own  use 

all  such  estates,  both  real  and  personal,  as  should 

come  to  her  during  her  coverture,  and  that  he  would 

join  in  the  necessary  conveyances  to  limit  them  to 

such  uses  as  she  should  appoint.     Afterwards,  copy^ 

holds  liaving  descended  to  the  wife,   the  husband 

again  covenanted  in  the  samc^  manner  as  before,  that 

he  would  join  in  surrendering  such  estates  to  such 

uses  as  his  wife  should  appoint.    It  was  held  by  the 

Court  of  Common  Fleas,  that  a  surrender  by  the 

wife  alone  was  good,  although  there  was  no  special 

custom  to  authorize  it* 

Tit.  36  c.  lOk      92.  Copyhold  estates  are  not  within  the  words  or 

Hftrrington    intoAtioii  of  the  st  11  Hcu.  VIL  c.  20:  for  they  cai^ 

Q  s^H^-J^*  ^     not  be  discontinued  or  conveyed  in  any  other  manner 

4  Mod.  45.  '  than  by  surrender.    Nor  does  the  stat.  32  Hen.  VIIL 

c.  S8.  extend  to  copyholds,  for  the  words  of  it  only 
Moo.  596.      aUttde  to  estates  which  pass  by  common  law  con- 
veyances ;  and  if  it  were  construed  to  comprehend 
copyholds,  the  heir  of  the  wife  would  become  tenant, 
wi^out  being  admitted  by  the  lord. 
What  Estate      QS.  Nothing  can  be  surrendered  but  a  l^al  estate 
ren^^r^."*^'    It  is  not  however  necessary  that  such  legal  estate 

should  be  in  possession ;  it  is  sufficient  if  it  be  vested 

in  interest)  and  therefore  an  estate  in  remainder,  or 

reversion,  may  be  surrendered. 

Co.  Cop.  S4*  A  person  cannot  surr^ider  a  cqyyhdd  till  he 

Doe  V  ^  himself  admitted.    And  Lord  Coke  says,  if  fae  sur- 

Tofieid,         render  to  the  use  of  another,  the  surrender  is  merely 

ast,      .  ^^.^  ^^  ^^  ^^  matter  er  post  facto  oan  be  con* 

firmed* 
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tt  has  however  been  already  stated,  that  where  Holder  ▼. 
a  person  gives  a  power  by  will  to  trustees  ,to  sell  his  Tit:  lO.c,  4. 
copyholds,  they  may  sell  without  being  admitted ;  ^  ^^* 
and  the  lord  will  be  bound  to  admit  the  purchaser. 

85.  A  mere  possibility  cannot  be  surrendered ;  and  Goodtitle 
therefore  it  wils  resolved  in  a  late  case,  that  a  sur-  s  Term  R. 
render  by  the  heir  apparent  of  a  copyholder,  in  the  ^^^' 
lifetime  of  his  ancestor,  had  no  efiect  whatever,  and 
did  not  even  operate  as  an  estoppel,  though  the^hdr 
survived  his  ancestor. 

26.  It  follows, '  that  an  equitable  interest  in  a  Tit.  3Q.  c.  4. 
copyhold  may  be  transferred  from  one  person  to  an^ 
other  without  a  surrender,  for  otherwise  it  would  be 
unalienable. 

37*  The  construction  of  a  surrender,  as  to  the  Roe?, 
description  of  the  premises  surrendered,  is  the  same  5  Ei^^I^/ 
IIS  that  of  deeds. 

S8.  A  copyhold  estate  may  be  surrendered  to  the  To  whose 
use  of  any  person  capable  of  taking  an  estate  by  a  ^*"  ^"'* 
common  law  conveyance  i  and  also  to  some  persons  be  made. 
not  capable  of  taking  by  such  assurances. 

29.  In  grants  At  common  law,  if  the  grantee  be  Co.  Cop. 
not  in  rerum  naturae  and  capable  of  taking  at  the  ^  ^^* 
time  when  the  grant  is  made,  it  is  merely  void ;  but  in 
the  case  of  surrenders  the  law  is  otherwise :  for  though 
at  the  time  of  the  surrender  the  grantee  be  not  in 
esse,  or  not  capaMe  of  a  surrender,  yet  if  he  be  in 
e$ie  and  capable  at  the  time  of  the  admittance,  that 
will  be  sufficient ;  and  therefore  a  surrender  to  the 
use  of  him  who  shall  be  heir  to  I.  S.,  or  to  the  use  of 
L  S.'s  next  child,  or  to  the  use  of  I.  S.^s  wife,  though 
at  the  time  of  the  surrender  L  &  had  no  heir,  child, 
or  wife,  yet  if  afterwards  he  hath  a  child,  or  taketh  a 
wife,  his  heir,  his  child,  or  his  wife,  may  come  into 

Oo  « 
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court,  BS^d  compel  the  lord  to  admtt»  according  to  the 
Burrenden 
Idem.  ;    Lord  Coke  says,  the  reason  of  the  law  is  this^ 

because  a  surrender  is  a  thing  executory,  which  is 
executed  by  the  subsequent  ^admittance,  and  nothing 
is  vested  in  the  grantee  b^ore  the  lord  has  admitted 
him,  according  to  the  suirinder ;  therefore,  if  at  the 
time  of  the  admittance  the  grantee  be  in  rerum 
fioturOp  and  able  to  take,  that  will  serve. 
26J.  SO.  Lord  Ch.  B.  Gilbert  in  his  Treatise  of  Tenures 

observes,  that  this  doctrine  seems  to  be  reasonable, 
•and  to  carry  no  inconvenience  with  it ;  for  it  is  not 
like  a  grant  at  common  law ;  for  there,  if  there  be 
nobody  to  take,  the  grant  is  void,  because  the  estate 
must  be  somewhere,  and  the  grant  puts  it  out  of 
the  grantor.    But  in  the  case  of  a  surrender,  there 
is  no  inconvenience  at  all ;  for  the  surrenderee  has 
nothing  till  admittance,  the  estate  being  in  the  sur- 
renderor.   But  then  it  seems,  that  if  the  surrenderee 
be  not  in  esse  before  the  admittance,  the  surrender 
will  be  void.:  this  seems  to  be  implied  by  Lord  Coke ; 
for  he  says,  that  if  at  the  time  of  the  admittance  the 
.  grantee  be  in  rerum  natura^  that  will  serve ;  which 
implies  that  the  admittance  is  to  be  made  after  the 
.usual  manner ;  not  that  the  admittance  shall  be  put 
:QfF'till  there  be  such  a  person :  for  if  the  person  to 
whom  the  surrender  was  made  should  «ver  come  m 
:€ssef  |iien  the  admittance  time  would  be  et^tiiBlIy.put 
•off,  ^e  old  surrender,  would  stand  good,  and  nobody 
'  be  Able  to  dispose  of  the  copyhold  estate*    ' 

Gilb.  Ten.         31.  A  surrender  to  an  infant  in  imire  nuttris  is 

^^^'  ,good«  upon  the  same  principle. 

Bunting  r.    .    3^  {t  was  resolv^d  in  27  &  £8  Eliz.,  that  a  man 

4^|!^f29  a.  may  surrender  a  copyhold  to  the  use  of  his  wife,  be- 
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pause  the  husband  does  not  make  it  immediately  to  Co.  Cop. 
.  his  wife,  but  by  two  means,  sciL  by  surrender  of  the  - 
husband  to  the  lord  to  the  use  of  the  wife,  and  hy  . 
admittance  of  the  lord  to  the  wife,  according  to  the 

surrender. 

OS.  A  wife  may  also,  where  the  custom  authorizes  Idem. 
it,  surrender  her  copyhold  estate  to  the  use  of  her 
husband. 

34.  Lord  Coke  says,  it  is  not  necessary  that,  upon  idem. 
surrenders  of  copyholds,  the  name  of  the  party  to 
whose  use  the  surrender  is  made  be  precisely  set 
down,  if  by  any  manner  of  circumstance  the  grantee 
may  be  certainly  known.    And  therefore  a  surrender    . 
made  to  the  Lord  Archbishop  of  Canterbury,  or  to 
the  Lord  Mayor  of  London,  or  the  Sheriff  of  Norfolk^ 
without  mentioning  either  their  christian  name  or 
simame,  is  good  enough.    So  the  surrender  to  the 
use  of  the  next  of  blood  of  the  wife,  or  brother,  or    . 
sister  of  the  surrenderor,  he  having  but  one  brother  or 
sister,  will  be  good. 

.  35.  A  person  may  also  surrender  his  copyhold  to  Vide  Tit.  38. 
the  use  of  his  will.  ^^"  ^• 

36.  By  the  general  custom  of  copyholds,  all  sur-  Presentment. 
renders  made  in  court  must  be  presented  by  the  ho- 
mage or  jury :  and  where  surrenders  are  made  out  of 
court,  they  must  be  presented  at  the  next  court 
which  is  held  after  such  surrender  is  made :  but  in  2  Ves.  302. 
some  manors  more  time  is  allowed  for  presenting  sur- 
renders. 

37*  It  seems,  that  presentment  of  a  surrender  in  Oiib.  Ten. 
court  is  only  by  way  of  instruction,  to  give  the  lord 
notice  of  the  surrender.    But  a  presentment  is  not 
of  absolute  necessity ;  for  if  the  lord  does  not  require 
a  presentment  to  be  made,  and  proceeds  without  it, 
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any  subsequent  act  oiP  his  which  shows  his  assent  to 
the  surrender,  will  be  sufficient. 

4Re***2^r       ^^*  ^  surrender  is  good  though  the  surrenderor 

dies  before  it  is  presented,  provided  it  be  presented 
within  the  time  required  by  the  custom.  And  so  it 
is  if  the  persons  to  whom  the  surrender  is  made  die 
before  presentment* 

Frosel  v,  39,  Copyhold  lands  were  surrendered  to  two  te- 

Solja.  40 J.  i^ants  out  of  court,  who  died  before  presentment. 

It  was  held,  that  the  surrender  was  good,  and  might 
be  presented  at  the  next  court,  by  any  other  copy- 
holder of  the  manor. 

Admittanoe*    ,   40^  When  a  surrender  is  duly  presented'in  courts 

by  the  homage  or  jury,  the  lord,  by  his  «tewaid, 
grants  the  copyhold  which  has  been  surrendered  add 
presented,  to  the  person  to  whose  use  it  was  surren- 
dered, and  thereupon  admits  him  tenant  to  the  copy- 

Tit.lO. c.?,  hold;  and  the  grant  and  admittance  is  entered  on 

the  court-rrolls  of  the  manor,  in  the  following  words ; 
41.  ^' And  the  said  CD.  being  present  in  court 
in  his  own  proper  person,  prayed  to  be  admitted  te^ 
nant  to  all  and  singular  the  said  last-mentioned  pre* 
mises,  according  to  the  form  and  efiect  of  the  said 
surrender :  to  whom  the  lord  of  the  said  manor,  by 
his  said  steward,  granted  seisin .  thereof  by  the  rod^ 
to  bold  to  him  the  said  C.  D.  and  his  heirs  for  ever, 
at  th^  will  of  the  lord,  according  to  the  custom  of 
the  said  manor,  by  the  rents,  duties,  and  servicea 
therefore  due  and  of  right  accustomed.  And  he  was 
admitted  tenant  thereof  in  form  aforesaid ;  gave  to 
the  lord  for  a  fine  five  shillings,  and  made  his  fealty.^ 

c.  2.  (  Sit  4f2.  It  has  been  stated  in  Title  X.  Copykoldy  that 

every  copyhold  estate  is  held  by  a  grant  from  the 
lord.    But  VI  &e  QSHie  of  a  sale  or  descept  of  a  copy« 
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hold,  no  separate  grant  is  made  to  the  puxchaser  or 
heir,    the  grant  being  inserted  in  the  admittance*  4  Rep.  22  h. 
From  which  it  has  been  held,  that  the  admittance  ^''''  ^""^  ^^^' 
may  be  pleaded  by  way  of  grant. 

43.  Lord  Coke  says,  in  admittances  upon  sut*  Co.  Cop. 
tenders,  the  lord  to  no  intent  is  reputed  as  ownen  ^  ^^* 
but  wholly  as  an  instrument ;  and  the  party  admitted 

shall  be  subject  to  no  charges  or  incumbrances  of  the 
lord ;  for  he  claims  his  estate  under  the  party  that 
made  the  surrender;  and  in  a  plaint  in  the  natuK 
of  a  writ  of  entry  in  the  per^  it  shall  be  supposed  in 
the  jE>^  by  him,  not  by  the  lord. 

44.  The  acceptance  of  the  new  tenant  by  the  lord,  Gilb.  Ten. 
constitutes  the  essence  of  an  admission,  all  the  rest  ^^^* 

is  mere  form ;  and  therefore*  any  act  of  the  lord 
showing  his  consent  to  the  surrender,  amounts  to  an 
implied  admittance ;  but  still  the  admission  must  be 
regularly  entered  on  the  court-rolls. 

45.  The  mere  acceptance  of  a  surrender  by  the 
steward,  and  the  entry  thereof  in  the  court-rolls, 
with  the  delivery  of  a  copy  of  such  entry  to  the  sur«- 
renderee,  will  not  amount  to  an  admittance. 

46.  A  copyholder  surrendered  out  of  court,  ac*  RawltoMa 
cording  to  the  custom  of  the  manor,  and  the  surrender  li  ^I^^* 

,1  \  t  ^Poph.  127. 

was  presented  at  the  next  court,  and  an  entry  thereof 
made  by  the  steward  thus, — Campertum  est  per  hom 
magmnij  8^. ;  but  there  was  no  admittance. 

It  was  determined,  that  this  entry  on  the  rolls  did 
not  amount  to  an  admittance.  Ist.  Because  the  a^ 
ceptance  of  the  presentment  by  the  steward  from  the 
homage  was  no  more  than  what  he  was  bound  to  do, 
M  being  judge  of  the  court.  Sdly.  Because  the 
entry  of  it  on  the  roll  was  but  an  office  of  duty,  being 
but  evidence  to  the  court,  as  also  to  him  to  whose 
use  the  surrender  was  made  j  and  so  was  the  delivery 
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of  the  copy  to  the  surrenderee.  But  none  of  these 
things  did  imply  the  consent  of  the  lord  that  the 
cestui  que  use  should  be  admitted  to  have  the  land 
according  to  the  surrender;  and  all  these  things  to- 
geUier  did  not  imply  an  admittance  \  for  all  of  them 
might  be  done,  though  no  admittance  were  in  the 
case. 
Tit.  10. c. 4.      4,1^^  Ithas  been  stated,  that  the  admittance  of  a 

Doe  V.  tenant  for  life  is  an  admittance  of  the  persons  in  re- 

?Ealt' 5^2.  ^^iiider ;  because  the  estate  for  life  and  the  remainder 

only  constitute  one  estate  of  inheritance. 
2  Term  R.         48.  A  mandamus  will  be  granted  by  the  Court  of 

King's  Bench  to  compel  the  lord  of  the  manor  to 

admit  a  person,  to  whom  a  copyhold  has  been  sur* 

rendered. 

Who  may  49,  We  have  seen  that  in  the  case  of  voluntary 

Tiu  Vo.  c.  2.  grants  of  copjholds,    every  lord  of  a  manor  pro 

h  ^'  tempore  may  make  such  grants,  and  admittances  in 

consequence  thereof :  but  in  the  case  of  admittances 

upon  surrenders,  this  doctrine  is  carried  still  farther, 

because  the  lord  is  only  deeded  £^n  instrument  to  ad- 

I  Inst.  59  6.  mit  the  cestui  que  use^  and  |io  more  pa35es  to  the 

Co.  ^.       ^o^d  ^''^^^  ^s  necessary  to  serve  the  liniitation  of  a  use : 

i  ^^*  to  that  no  respect  is  had  to  the  quantity  or  quality  of 

his  estate  in  the  manor ;  for  whether .  it  be  by  right 

or  by  wrong,  admittances  made  by  him  can  never  be 

called  in  question  on  account  of  any  defect  in  his 

title,  because  they  are  judicial  acts,  which  eveiy  lord 

/     is  bound  to  do. 

Sic^Sr       /Sd^^^^^  lord  has  only  a  customary  power  to, 

be  according  .make  admittances,  according  to  the  terms  of  the  sur- 

rend^.  **'*     render,  anS  is  nothing  more  than  a  mere  instrument^ 

€0.  Cop.      ^  it  follows,  that  if  there  be  any  variance  betweea  the 

admittance  and  the  surrender,  either  in  .the  person, 
the  estate,  or  the  tenure,  or  in  any  other  point,  the 


X    .' 


rule  XXXVII.  AUenatim  hy  Custom.  Ch.  l  §  50—53.  569 

admittanice  is  good^  so  far  as  the  lord  has  executed 
his  power ;  biit  where  he  exceeds  it,  he  acts  without 
authority,  and  therefore  the  excess  is  void. 

51.  Thus,  Lord  Coke  says,  if  A.  surrenders  to  Mem. 
the  use  of  I.  S.for  life,  and  the  lord  admits  him  in 

fee,  an  estate  for  life  only  passes.  So  if  a  person  sur- 
renders without  mentioning  any  certain  estate ;  be- 
cause by  implication  of  law  an  estate  for  life  only 
passes ;  though  the  lord  admits  in  fee,  no  more  passes  Vide  infni. 
than  the  implication  of  law  will  warrant.  If  a  person 
surrenders  with  the  reservation  of  a  rent,  and  th^  lord 
admits,  not  reserving  any  rent,  or  reserving  a  less  rent 
than  was  reserved  on  the  surrender,  the  admittance 
would  be  wholly  void :  but  if  the  lord  reserved  a 
greater  rent,  then  would  the  reservation  be  void  only 
for  the  surplusage ;  and  the  admittance  so  far  good, 
as  it  agreed  with  the  surrender.  If  a  surrender 
was  made  upon  condition,  and  the  lord  omitted  the 
condition,  the  admittance  would  be  wholly  void ;  but 
if  the  surrender  was  absolute,  and  the  lord's  admit- 
tance  conditional,  the  condition  would  be  void,  and 
the  admittance,  in  all  other  respects,  good. 

52.  A  surrender  and  admittance,  when  made  pur-  JB*c*  •f » 
suaat  to  the  custom  of  the  manor,  operate  as  enec-  and  AdmiN 
•tiially  in  transferring  a  copyhold  estate,  as  a  feoffinent  ^•"^ 

or  any  other  common  law  assurance  can  operate  in 
transierring  an  estate  of  freehold. 

5d.  It  is  laid  down  by  Lord  Coke,  that  a  surrender,  Co«  Op. 
where  by  a  subsequent  admittance  the  grant  is  to  re* 
ceive  its  perfection  and  confirmation,  is  rather  a  mani- 
festing of  the  grantor's  intention,  than  of  passing  away 
any  interest  in  the  possession ;  for,  till  admittance,  the 
law  takes  notice  of  the  grantor  as  tenant,  and  he  shall 
receive  the  profits  of  the  land .  to  his  own  use,  and 
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shall  dischaige  all  services  due  to  the  lord ;  yet  ijji^ 
interest  is  in  him  but  secundum  quid,  and  not  abso- 
lutely, for  he  .cannot  pass  away  the  land  to  any  oth^, 
or  make  it  subject  to  any  other  incumbrance  than  it 
was  subject  to  at  the  time  of  the  surrender :  neither 
ill  the  grantee  is  any  manner  of  interest  invested  be- 
fore admittance ;  for  if  he  enter,  he  is  a  trespasser, 
and  punishable  in  trespass ;  and  if  he  surrender  to 
the  use  of  another,  the  surrender  is  merely  vend,  and 
by  no  matter  ea^  post  facto  can  be  confirmed*  But 
though  the  grantee  hath  but  a  possibility  upon  the 
surrender,  yet  this  is  such  a  possibility  as  is  accom* 
panied  with  a  certainty ;  for  the  grantee  cannot  pos- 
sibly be  deluded  or  defrauded  of  the  effect  of  his  sur- 
render, and  the  fruits  of  his  grant :  for  V^  the  lord 
refuse  to  admit  him,  he^is  compellable  to  do  it  by  a 
subpama  in  Chancery ;  and  the  grantor's  hands  are 
ever,  bound  from  the  disposing  of  the  land  any  other 
way,  and  his  mouth  is  ever  stopped  from  revoking 
or  countermanding  his  surrender. 
The  Admit-  54.  This  doctrine  has  been  in  some  degree  altered 
i^^toit^  by  determinations,  in  which  it  has  been  established 
Sgrwider^  (hat  the  surrender  is  the  substantial  pa|l  of  the  con- 
veyance, and  a  complete  execution  of  the  contract, 
as  between  the  vendor  and  vendee ;  that  the  admits 
tance  nuist  be  pursuant  to  the  surrender,  and  con- 
sequfently  must  relate  to  it }  but  that  the  estate  of 
the  surrenderee  is  complete  to  many  purposes  before 
admittance. 
1  Inst.  59  b.  .    S5.  Thus  Lord  Coke,  in  his  Comment  on  Littleton^ 

Port^/'       wys^»  i^  tw^  P^^^  'tenants  be  of  copyhold  lands  in  fee, 
Gro.  Jo.  100. 1^(1  one  out  of  court,  according  to  the  cu8t<Hn»  suxw 

renders  his  part  to  the  use  of  his  last  will^  and  devises 
it  to  a  stranger  in  fee,  and  dies,  and  at  the  next  court 
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the  surrender  is  presented,  by  the  surrender  and 
presentment  the  jointure  was  severed ;  for  by  relation 
tiie  state  of  die  land  was  bound  by  the  surrender. 

56.  In  ejectment  a  special  verdict  was  found,  viz.  Benson  v. 
a  custom  that  the  tenants  of  the  manor,  having  a  j^si^,  185. 
raind  to  alien,  might  surrender  into  the  hands  of  two 
copyholders,  &c. :  that  Scott,  being  a  copyholder  in 
fee,  did  surrender,  &c.  to  the  use  of  the  plaintiff  in 
fee,  and  died^  leaving  his  wife,  who  claimed  her  free 
bench  by  the  custom :  that  at  the  next  court  the 
surrender  was  presented,  and  thereupon  the  plaintiff 
admitted.  The  question  was,  whether  the  surren* 
deree,  or  the  wife,  for  her  free  bench,  should  have  the 
lands. 

It  was  adjudged  for  the  plaintiff:  for  the  wife's 
title  did  not  commence  till  after  the  death  of  the 
husband,  and  then  only  to  those  lands  of  which  he 
died  seised.  But  the  plaintiff's  title  began  by  the 
surrender,  for  the  admittance  related  to  that :  and 
thbt  the  case  of  the  two  joint  tenants,  1  Inst.  SQ  b. 
ruled  this  case* 

57*  In  consequence  of  these  principles,  it  was  re* 
solved  in  a  modem  case,  that  where  a  free  copyhold 
wms  siurendered  to  a  man  and  his  heirs,  who  died  b&* 
fore  admittance,  his  widow  was  entitled  to  free  bench. 

58.  Richard  Kent  being  tenant  in  fee  simple  of  the  Vau^han  v. 
premises  in  4uestion,  which  were  held  by  copy  of  court*  5  ^^\  2754, 
roll  according  to  the  custom  of  the  manor,  but  not 
expressed  to  be  at  the  will  of  the  lord,  contracted  to 
sell  the  same  for  a  valuable  consideration  to  John 
Atkins,  and  surrendered  them  out  of  court  to  the 
use  of  the  said  John  Atkins  and  his  heirs,  who  entered 
into  possession.  John  Atkins  died  without  being 
admitted,  and  before  the  surrender  was  presented^, 
no  court  having  been  held  till  after  his  death.    The 
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custom  of  the  manor,  with  respect  to  the  widow's 
estate  was,  that  if  the  husband  died  seised,  his  widow 
had  a  right  to  be  admitted  to  the  land  as  her  free 
bench  during  her  widowhood.  Hie  question  wa^ 
whether  the  widow  was  entitled  to  free  bench  ? 

It  was  aigued  for  the  heir  at  law  of  John  Atkins 
that  the  custom  under  which  the  widow  claimed,  and 
which  was  free  bench,  was  considered  by  all  authori- 
ties, particularly  Hobart,  181.  as  a  part,  fhnt,  or 
excrescence  out  of  the  estate  of  her  husband:  it 
was  in  fact  the  estate  of  the  husband,  which,  for  the 
benefit  of  the  widow,  was  said  to  have  continuance 
.  after  his  deatli,  for  a  period  of  time  prescribed  by 
the  particular  customs  of  particular  manors ;  in  some, 
during  the  widow's  life ;  in  others,  during  her  widow- 
hood only.  To  have  continuance,  it  must  first  exist ; 
but  it  did  not  exist  till  the  husband  was  a  complete 
copyholder ;  and  he  was  not  a  complete  copyholder 
tiU,  in  the  language  of  the  custom,  he  was  seised. 

For  the  true  idea  of  seisin,  resort  must  be  had  to 
the  ancient  system  of  feudal  tenures :  by  that  system, 
seisin  was  a  technical  expression  to  describe  the  com- 
pletion of  the  investiture  by  which  the  tenant  was 
admitted  into  the  tenure,  and  without  which  no  free^ 
hold  cobld  be  constituted  or  pass :  sciendum  est 
\foudum  sine  investiiura  nuUo  modo  constitui  posse. 
Without  this  seisin,  nothing  more  than  a  naked  pos- 
session was  acquired.  In  the  conveyance  of  free- 
holds, where  it  was  by  feoffinent,  the  investiture  was 
completed  by  livery :  in  the  conveyance  of  copyholds, 
after '  surrender,  it  was  completed  by  admittance. 
And  no  case  was  to  be  found  where  admittance  was 
not  deemed  as  necessary  to  complete  the  investiture 
in  the  conveyance  of  a  copyhold,  as  livery  was  of  a 
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freehold,  where  it  passed  by  feofiment ;  or  as  enrol- 
ment, where  it  was  conveyed  by  bargain  and  sale. 

Upon  these  principles,  therefore,  that  no  estate  of 
this  sort  could  pass  unless  the  investiture  was  com- 
pleted, and  that  the  investiture  could  not  be  completed 
without  adn^ittance,  it  was  insisted  that  John  Atkins 
did  not  die  seised,  and  therefore  that  his^  widow  was 
not  within  the  custom  :  that  she  had  no  right  to  be 
admitted  under  it,  and  for  that  reason  could  have  no 
right  to  retain  the  premises  against  the  heir. 

On  the  other  side  it  was  contended  for  the  widow, 
that  if  the  death  of  the  cestui  que  use  before  ad- 
mittance  did  not  alter  the  nature  of  the  estate 
transferred  by  the  surrender,  the  widow  must  have 
the  same  title  as  if  the  husband  had  been  admitted  : 
Md  if  the  admittance  had  a  relation  to  the  time  of 
the  surrender  in  all  respects,  and  even  so  far  as  to 
defeat  all  mesne  acts  between  the  surrender  and  the 
admittance,  it  would  follow  that  the  admittance  of 
the  heir  must  have  relation  back  to  the  time  of  ihe 
surrender,  so  as  to  give  the  cesttu  que  use  a  complete 
title,  and  to  give  his  estate  all  the  incidents  which 
would  have  accompanied  it,  if  they  had  happened  at 
the  same  moment ;  and  consequently  that  the  widow, 
who  would  have  been  entitled  if  they  had  in  fact  so 
happened,  should  have  a  right  to  the  fiction  of  law, 
especially  against  the  heir. 

LfOrd  Mansfield  delivered  the  opinion  of  the  Court 
He  said  the  question  was,  whether  the  heir  of  the 
surrenderee,  who  died  before  admittance,  should 
avoid  the  free  bench,  or  customary  dower  of  the 
widow,  because  he  died  before  admittance.  In  this 
case  the  contract  was  for  a  purchase  and  sale ;  the 
surrender  was  the  substantial  part  of  the  conveyance, 
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and  a  complete  execution  of  the  ccmtnct,  as  between 
the  vendor  and  vendee.  The  surrender  and  ad- 
mittance were  different  parts  of  the  same  convey- 
ance ;  the  formal  effectuated  the  substantial  party  and 
therefore  must  relate  to  it ;  both  together  made  bot 
one  conveyance*  The  admittance  must  be  parsuant 
to  the  surrender,  and  consequently  must  operate  as 
from  the  date  of  it. 

ante,  §  56.         He  cited  the  case  of  Benson  v.  Scott,  aad  ^bm  am 

in  1  Inst.  ^9  b.  He  said,  it  was  laid  4own  that  the 

4  Rep.  49  b.  j^  ^^  ^jjiy  ^^  instrument :  that  after  admittance 

the  surrenderee  was  in  by  him  who  made  the  sui^ 
render  c  that  although  the  surrenderor,  or  the  tenants 
by  whose  hands  the  smt^ider  was  made»  died,  yet 
presentment  and  admittance  afterward  was  good : 
and  where  he  to  whose  use  the  surrender  was  nisde» 
died  before  admittance,  his  heir  should  be  adimttod. 
The  true  ref^aon  was  drawn  from  the  context,  sad 
Tit.Copv-  given  in  Bacon's  Ab.— -**  for  a^fton  admittance  the 
^3^   ^  '^      estate  is  in  cestui  que  use^  from  the  time  of  the  sw- 

r^der,  by  rda^on.^* 

1  Roll.  Ab.        That  Moore's  case,  Trin.  40  £li2.  referred  to  b|f 
627.  pi.  9.     ^^i^^  Newdigate  in  the  case  of  Blunt  v.  Qadtke,  wns 

not  stated,  nor  did  it  i^pear  what  the  question  was. 
The  proposition  in  Roll's  Ab.  that  the  heir  being  ad- 
autted  is  in  by  the  lord,  and  not  by  him  that  made 
the  surrender,  was  contrary  to  truth,  and  to  all  the 
authorities :  the  lord  was  a  mere  iaatrumenty  and 
could  not  vary  from  the  surrender.  And  m  the  sasie 
case  of  Blunt  v.  Clarke»  reported  afterwards  in  the 

2  Sid.  61.      same  book,  Glynn,  Ch«  Just,  says — <<  If  a  man  seised 

of  copyholds  in  borough  english,  surrenders  to  the 
use  of  J.  S.  and  his  heirs,  and  J.  &  dies  before  ^• 
mittance»  leaving  two  sons,  the  younger  of  them 
shall  have  the  land,  because  he  is  in  by  descent^  or 
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at  least  by  force  of  the  first  surrender,  and  so    in 
Bature  of  a  descent/' 

That  it  was  said  in  the  Treatise  of  Tenures  ascribed 
to  Lord  Ch.  B.  Gilbert,  and  he  suppoi^ed  written  by 
him,  that  this  opinion  seemed  to  be  veiy  reasonable, 
<<  for  heirs  was  certainly  there  a  word  of  limita* 
tion,  and  not  of  purchase,  and  c^tainly  there  is  as 
much  reason  to  adjudge  the  hdr  in  by  descent  here, 
as  there  is  to  adjudge  an  heir  in  by  descent  where 
a  recovery  was  had  against  the  ancestor,  but  not  exe- 
cuted till  after  his  death  ;  because  the  use  might  have 
vested  during  the  life  of  the  ancestor ;  and  because 
the  executicm  hath  a  retrospect.  And  in  truth  the 
case  of  a  surrender  is  just  the  same ;  for  admittance 
might  have  been  in  the  life  of  tlie  ancestor,  and  when 
it  was  had,  it  had  a  retrospect.*^ 

That  with  this  reasoning  the  Court  agreed,  and  were 
of  opinion,  that  upon  admittance  the  heir  was  in  by 
descent  from  the  surrenderor,  to  which  the  admittance 
related* 

The  lessor  of  the  plaintiff  in  this  case  was  expressly 
admitted  as  heir.  The  law  cast  the  free  bench  on  the 
widow,  just  as  it  cast  the  descent  upon  the  heir.  Hie 
admittance  by  relation  made  her  husband  seise^  from 
the  date  of  the  surrender. 

There  was  no  rule  better  founded  in  law^  reason, 
and  convenience  than  this,— -^  That  all  the  several 
parts  and  ceremonies  necessary  to  complete  a  con- 
veyance shall  be  taken  together  as  one  act,  and 
operate  from  the  substantial  part,  by  relation.^*  Livery 
idiated  to  the  feofiment ;  enrolment  to  the  bargain 
and  sale ;  a  recovery  to  the  deed  which  leads  the 
uses ;  so  admittance  should  relate  to  the  surrender, 
especially  when  it  was  a  sale  for  a  valuable  conside- 
ration, as  in  this  case. 
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Tlie  title  was  not  complete  till  admittance,  and 
to  the  lord  it  was  material  in  respect  of  his  fine  ;  but 
as  between  the  parties,  the  vendor  and  vendee,  the 
admittance  was  mere  form.  This  agreement  was 
executed,  and  the  land  bound  by  the  surrender.  The 
lord  was  compellable  by  mandamus^  or  decree,  to 
admit;  the  vendor,  his  widow,  his  heir,  and  all 
claiming  under  him,  were  concluded  from  sajriiig, 
after  admittance,  that  the  land  did  not  pass  from 
the  day  of  the  surrend^*  Upon  this  ground  the 
lessor  of  the  plaintiff  claimed  the  inheritance  whereof 
his  brother  died  seised;  it  should  not  be  in  his 
mouth  to  say,  against  the  widow,  that  his  brother  did 
not  die  seised.  Judgment  fot  the  widow. 
Holdfast  r.  ^9*  The  doctrine  laid  down  by  Lord  Mansfield  in 
cUpham»  ^^  preceding  case  has  been  fully  confirmed  by  a 
600.  subsequent  determination  of  the  Court  of  King's 

Bendi,  in  which  it  Was  held,  that  the  title  to  c<^y- 
hold  lands  relates  back  from  the  time  of  the  admit- 
tance to  the  surrender,  as  against  all  persons  but 
the  lord ;  so  that  the  surrenderee  may  recover  in 
ejectment  against  the  surrenderor,  on  a  demise  laid 
between  the  times  of  the  surrender  and  admittance. 
Surrendereby  60.  Copyhold  estates  may  not  only  be  surrendered 
^^of  Mort.  ^^  ^j^^  ^^  ^£  another  person  absolutely,  but  also  upon 

v^e's  Case,  condition  that  if  the  surrenderor  pay  the  surrendeiiee 
^*      '    a  particular  sum  of  money  on  a  given  day,  the  sur- 

Doev.  render  shall  be  void ;  and  in  all  cases  of  this  kind, 

5  Bast/ 132.   the  surrenderor  continues  to  be  the  legal  tenant  till 

the  mortgagee  is  admitted. 

2  Ves.  300.        6U  It  is  said  by  Lord  Hardwicke,  that  mortgages 

of  copyholds  were  constantly  in  the  following  man- 
ner : — A  conditional  surrender  was  made ;  and  if  that 
surrender  was  not  presented,  the  general  custom  of 
the  manor  being  that  it  became  void,  a  new  surren* 
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der  was  made;  and  the  lord  did  not  become  entitled 
to  a  fine  on  these  surrenders,  because  they  were  only 
intended  as  a  pledge  for  securing  the  repayment  of  SIdo.  142. 
the  money  advanced. 

62.  If  the  person  to  whose  use  the  surrender  is  Doe  ▼.  Mor- 
tnade  is  admitted,    he  thereby  acquires  the  legal  P°>>™«» 
estate ;  and  upon  payment  of  the  money,  he  must 
surrender  back  the  premises  to  the  mortgagor. 

6S.  In  the  case  of  a  mortgage  of  a  copyhold,  the  Fawcett  r. 
equity  of  redemption  will  follow  the  custom  as  to  the  2  ves.  300. 
legal  estate,  as  it  does  in  burrough  english  lands ;  ^^*  ^^-  ^^  ^* 
which,  if  mortgaged,  the  equity  of  redemption  will 
descend  to  the  youngest  son,  to  whom  the  legal  estate 
would  have  descended. 

64.  Although  a  surrender,  byway  of  mortgage, ^lorv. 
be  not  presented,  yet  it  will  be  a  lien  on  the  estate  jj^^^'j  5^ 
in  equity ;  and  will  be  good  against  the  assignees  of  §  20. 

a  bankrupt. 

65.  A  mortgagee  of  a  copyhold  will  not  be  allowed 

to  tack  a  judgment  debt  to  that  due  upon  the  mort-  j|^.  |^  ^  jg^ 
gage,  because  copyholds  are  not  subject  to  an  exe- 
cution upon  a  judgment. 

66.  Upon  a  bill  by  the  heir  of  the  mortgagor,  to  Cannon  ?• 
redeem  a  mortgage  of  copyhold  lands,  upon  payment  g  viq,  j^}^ 
of  the  principal  and  interest  due,  the  defendant  in-  ^^* 
sisted  to  have  a  judgment,  which  had  been  assigned 

to  him,  first  satisfied,  before  the  paintifi*  should  be  let 
in  to  redeem. 

Lord  Harcourt  said,  copyhold  lands  were  not 
liable  to  a  judgment,  and  therefore  the  judgment 
should  not  be  tacked  to  the  mortgage  in  this  case  j  ^  20.  '  * 
but  the  plainti£r  should  redeem  upon  payment  of 
what  was  due  on  the  mortgage^  without  satisfying 
the  judgment. 

VoL.V-  Pp 
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67*  Where  a  third  mortgage  is  made  of  a  copyhold 
to  the  steward  of  the  manor,  he  shall  not,  by  pur- 
chasing in  the  first  mortgage,  gain  a  priority  over 
the  second ;  because,  as  steward,  he  must  have  had 
notice  of  it. 
firotherft  68.  A.  being  a  copyholder  in  fee,  mortgaged  his 

FitzgibriiS.  copyhold  by  surrender  to  B.,  who  was  admitted  by 

J.  S.  the  steward  of  the  manor.  Afterwards,  A. 
mortgaged  the  same  copyhold  to  D.,  and  afterwards 
to  the  steward  of  the  manor  himself,  who  then  pur- 
chased in  the  first  mortgage. 

Lord  King  decreed  that  J.  S.  the  steward,  by  the 
purchase  in  of  the  first  incuml;>rance,  should  not 
postpone  the  jniddle  mortgagee,  but  that  he  should  be 
satisfied  in  order  of  priority,  after  the  first  mortgage 
discharged,  since  J.  S.  must  have  had  notice  of  the 
mesne  mortgage  at  the  time  of  the  mortgage  made 
to  him,  he  being  steward  of  the  manor  when  D.  was 
admitted. 
2  Atk.  101.        69*   A  mortgagee  who  is  not  in  possession  may 

bring  his  bill  against  a  mortgagor,  before  admittance, 

for  a  decree  of  foreclosure ;    and  after  he  l^as  ch- 

tained  such  a  decree,  may  bring  his  ejectment  for 

the  possession  of  the  mortgaged  premises. 

A  Surrender       70>    A  surrender  of  a  copyhold  estate  will  not 

8troy*a*conl    destroy  a  contingent  remainder  limited  thereon,  be- 

tin^ent  Re-    cause  the  legal  freehold*  which  is  in  the  lordi  will 

Tk°i  6^0.6.    support  such  remainder. 

Fearne  Con.  71,  Thus,  where  copyhold  estates  were  devised  to 
Mildmay  v.  A.  fpr  life,  remainder  tq  his  first  and  other  sons  in 
Hungerford,  t^fl  ^q    remainder  to  B.  in  fee  j   A.  before  he  had 

2  Vem,  243.  v  ' 

any  sons  bom,  bought  the  reversion  of  B.,  and  had 
it  surrendered  to  his  (A.'s)  own  use,  thinking  by 
that  means  to  merge  his  estate  for  life^  and  sq  destroy 
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the  coHtingent  remainder  to    his  first  and  other 
sons. 

It  was  however  agreed,  that  this  surrender  of  the 
reversion  would  not  bar  the  son,  because  the  freehold 
and  inheritance  were  in  the  lord;  for  there  was  not 
the  like  inconvenience  as  in  freehold  estates  at  com- 
mon  law,  in  respect  of  the  contingent  remainders, 
where  there  was  nobody  against  whom  to  bring  a 
frcBcipe. 

72.  Lord  Ch.  B.  Gilbert  says,  **  Copyholder  for  Ten.  244. 
life,  remainder  to  another  in  fee,  the  first  copyholder 
commits  a  forfeiture,  he  in  remainder  shall  not  enter, 
but  the  lord  shall  hold  it  during  the  life  of  the  first 
copyholder ;  for  copyhold  estates  are  not  like  those 
at  common  law,  for  in  copyhold  cases  the  remainder 
is  to  commence  afler  the  death  of  tenant  for  lif *e,  and 
not  after  his  estate  or  interest  is  gone.^' 

78.  In  a  subsequent  page,  he  says,  "  It  is  made  a  265. 
doubt  whether,  by  the  destruction  of  the  particular 
estate,  the  remainder  that  is  in  contingency  be  de- 
stroyed. As  to  this  point  we  ought  to  distinguish, 
•for  it  seems  some  are,  and  some  are  not;  as,  for  ex- 
ample, if  an  estate  be  given  to  a  copyholder  for  life, 
the  remainder  to  the  right  heirs  of  J.  S.,  if  the  tenant 
for  life  die,  living  J.  S.,  there  it  seems  clear  thatthe 
remainder  is  destroyed;  for  it  cannot  take  effefct, 
as  by  the  limitations  it  ought  But  then,  if  tenant 
;for  life  in  that  case  had  committed  a  forfeiture,  or 
made  a  surrender,  and  then,  living  tenant  for  life, 
J;  S.  had  died,  it  seems  to  be  very  clear  that  his 
right  heir  might  take ;  for  his  estate  in  remainder 
was  not  to  take  effect  after  the  determination  of  the  ' 
interest  of  tenant  for  life,  but  afler  his  death  ^  aind  ^>^«  Fearne 
when  that  happened,  he  was' capable  to  take." 
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A  Surrender  74.  Where  a  copyhold  has  descended  ex  parte  ma- 
raider  aken  ^'^^''^^  ^  Surrender  and  re-surrender  will  alter  the  de- 
the  Descent,  scent,  and  make  them  descendible  to  the  heirs  ex 

parte  patema. 

Doe  V.  Mor-      75.  A  person  being  seised  in  fee  of  a  copyhold 

7^;rm  Rep.  estate,  which  had  descended  U>\^  ex  parte  matema, 

^  ^^*  surrendered  it  to  the  use  of  himself  and  his  assigns  for 

life»  remainder  to  the  use  of  such  persons,  and  fw 

such  estates,  as  he  should  by  deed  or  will  direct.    He 

afterwards  surrendered  to  the  use  of  a  mortgagee 

in  fee,  who  was  admitted.    The  mortgagor  paid  the 

mortgage  money ;   and  the  heir  of  the  mortgagee, 

who  was  an  infant,  t^  virtue  of  an  order  of  the  Court 

of  Chancery,  surrendered  the  premises    into   the 

hands  of  the  lord,  to  the  use  of  the  mortgagee,  who 

was  admitted. 

Lord  Kenyon  held  this  to  be  like  a  feoffinent  and 
re-enfeoffinent,  which,  it  had  long  been  settled,  broke 
the  line  of  descent,  and  consequently  the  heir  ex  parte 
patema  was  entitled  to  recover. 
Construction      76*  The  same  rules  are  adopted  in  the  construc- 
ofSurren-      ^^^  of  surrenders  as  in  that  of  grants;  and  therdbre, 
Mde  Tit.  32.  where  a  particiUar  thing  is  once  sufficiently  ascer- 
^'    *  ^      '  tained  by  some  circumstance  belonging  to  it,  the  ad- 
dition of  an  allegation  mistaken  or  false  respecting  it, 
will  not  fnistrate  it ;  but  where  the  surrender  is  in 
general  terms,  there  the  addition  of  a  particular  cir- 
cumstance will  operate  by  way  of  restriction  and  mo» 
dification  of  such  surrender. 
Hoe  ▼.  Ver-       77«  Thomas  Earl  of  Straffi>rd  having  several  cus- 
5  East  51     ^^^^  tenements  held  of  the  manor  of  Wakefield, 

smne  of  which  were  compounded  and  others  uncom- 
pounded,  surrendered  to  the  use  of  his  will  all  and 
singular  the  lands,  tenements,  &c«  whatsoever  in  the 
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manor,  which  he  held  of  the  lord  by  copy  of  court- 
roll,  in  whose  tenure  or  occupation  soever  the  same 
were,  being  of  the  yearly  rent  to  the  lord  in  the 
whole  of  4/1  105.  8id.9  and  compounded  for.  It 
was  held,  that  the  words  and  compounded  Jbr,  re- 
strained the  operation  of  the  surrender  to  that 
description  of  copyholds  then  belonging  to  the  sur- 
renderor, and  that  the  words  being  qf  the  yearly  rentj  Goodright 
&c.,  which  were  not  referable  to  any  actual  amount  ]'i  ^^^  5g. 
of  the  rents,  either  compounded  or  uncompounded, 
though  much  nearer  to  the  whole  than  to  the  com- 
pounded only,  could  not  qualify  or  impugn  that 
restriction.  ' 

78.  *  The  uses  of  surrenders  are  generally  declared 
in  the  surrender,  which  is  entered  on  the  court-rolls  \ 
though  Lord  Hardwicke  held,  there  was  no  necessity  ]  Atk.  74. 
of  a  declaration  of  uses  of  a  surrender  in  the  court- 
rolls,  and  that  where  the  steward  endorsed  the  uses 
on  the  back  of  the  surrender,  it  was  sufficient.  But 
where  copyholds  are  surrendered  to  trustees,  the 
uses  are  declared  by  a  separate  instrument,  which  is 
never  entered  on  the  court-rolls,  and  in  that  case  the 
legal  estate  remains  in  the  trustees,  copyholds  not 
being  within  the  statute  of  uses. 

79-  The  construction  of  the  uses  declared  on  a 
surrender  of  a  copyhold  estate  was  not  formerly  so 
strict  as  that  of  a  common  law  conveyance,  espe- 
ciidly  where  there  had  2>een  a  custom  in  the  manor 
of  construing  surrenders  in  a  particular  manner. 

80.  Thus,  where  the  surrender  is  general,  without  Co.  Cop.  (49. 
any  words  of  limitation,  the  surrenderee  will  take  an  q-|L*^J^^  ** 
estate  for  life ;  but  if  there  be  a  special  custom  in  a  258.* 
manor,  that  the  words  siU  et  suiSf  or  sibi  et  assignatis, 
&c.  shall  create  an  estate  of  inheritance,  they  will  bet 
allowed  to  have  that  effect 
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BrowD  V.  81.  A  custom  that  where  sk  cqpyholder  surrendeis 

Cro.£jiz.392.  '^  *'^^  "^®  ^^  another,  witJiout  expressing  any  estate, 

the  lord  may  grant  it  in  fee  to  the  person  to  whose 
use  the  surrender  was  made,  was  held  to  be  good ; 
for  the  interest  of  the  land  being  between  the  lord 
and  the  copyholder,  it  was  not  unreasonable  that 
upon  such  an  uncertainty  the  lord  should  ascer* 
tain  it. 
Cop.  {  49.  82.  Lord  Coke  says,  if  a  copyhold  be  surrendered 

to  a  man,  et  semkii  sua  hasreditabiU  de  corpore^  or  to  a 
man,  et  heeredibus  ex  ipso  procreatiSj  or  to  a  man  in 
frank  marriage,  with  his  wife,  an  estate  tail  will  pass : 
in  the  first,  without  the  word  heirs ;  in  the  second, 
without  the  word  body ;'  and  in  the  third,  without 
either. 

8S.  It  was  however  resohred,  in  the  reign  of  King 

Cha.  1.  that  an  estate  tail  should  not  arise  by  impli- 

Seagood  v.     cation,  upon  a  surrender  of  a  copyhold :  as,  where  a 

Cro^Car  366  copyholder  surrendered  to  A.  and  R,  and  the  longer 

liver  of  them,  and,  for  want  of  issue  of  the  body  of 
A.,  the  lands  to  remain  to  the  son  of  J.  S.  It  was 
resolved,  that  A.  had  but  an  estate  for  life,  and  being 
so  by  express  limitatiob,  no  greater  estate  should 
arise  to  him  by  implication. 
lP.Wms.i4.  '84.  In  the  case  of  Fisher  v.  Wigg,  Justice  Gould 
^65^^*^'^^*  said,  that  surrenders  of  copyhold  lands  to  uses  shall 

have  the  same  favourable  construction  as  wills,  and 
are  not  to  be  tied  up  to  the  strict  rules  of  the  com- 
mon law,  but  expounded  according  to  the  intent  of 
the  party. 

TTiis  principle  was  opposed  by  Lord  Holt,  who 

held,  that  surrenders  of  copyholds  must  be  governed 

by  the  same  rules  as  conveyances  bt  common  law. 

1  P.Wins.  70.  In  the  case  of  Idle  v.  Cook,  which  arose  a  few  years 

11%^^""  after.  Lord  Holt  and  the  other  Judges  appear  to 
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have  agreed  in  opinion,  that  the  construction  of  a 
surrender  ought  to  be  the  same  as  that  of  a  feofiment 
or  any  other  deed ;  and  Justice  PoweH  said,  "  We 
have  gone  too  far  already  in  helping  the  intention  of 
the  parties,  in  construction  of  limitations,  and  have 
made  estates  so  uncertain,  that  lawyers  do  not  know 
how  to  advise  purchasers.  I  cannot  consent  to  carry 
it  any  farther." 

85.  This  doctrine  has  been  confirmed  by  Lord  2Atk.  lOK 
Hardwicke,  who  has  said,  that  siu'renders  of  copy- 

holds  are  to  be  construed  as  deeds  and  conveyances 
at  common  law,  and  not  as  a  will. 

86.  In  the  construction  of  surrenders,  the  word  or 
will  be  construed  and^  if  necessary  to  effectuate  the 
intention  of  the  parties. 

87.  A  person  surrendered  a  copyhold  to  the  use  Wright  v. 
of  himself  for  life ;  and  from  and  afler  his  decease,  ^I^^  j> 
to  the  use  of  his  wife  during  her*  widowhood ;  and  470. 
after  his  decease,  and  upon  the  marriage  of  his  wife, 

then  to  the  use  and  behoof  of  William  Wallis,  for  his 
natural  life,  and  from  and  after  his  decease,  to  the 
use  of  the  issue  of  his  body  lawfully  to  be  begotten  j 
with  a  provisOf  that  in  case  W.  Wallis  should  die  in  the 
lifetime  of  the  surrenderor,  or  without  issue  of  his 
body,  then  all  the  surrendered  premises  should  go  to 
the  right  heirs  of  the  surrenderor  for  ever.  W.  Wallia 
died  in  the  lifetime  of  the  surrenderor,  leaving  issue, 
who  brought  an  ejectment ;  and  the  question  was, 
whether  they  were  entitled  to  this  copyhold. 

Lord  Kenyon  said,  the  questions  were.  What  was 
the  intention  of  the  parties  to  the  surrender  ?  whe- 
ther they  had  expressed  it  in  legal  terms  ?  and  if  so» 
whether  any  rule  of  law  would  be  violated  in  giving 
efiect  to  it  ?  There  was  no  doubt  but  that  a  surren* 
der  was  considered  as  a  common  law  conveyance^ 
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and  was  not  entitled  to  the  same  favourable  con* 
struction  as  a  will ;  and  therefore,  unless  the  surren- 
deror had  used  the  language  which  would  confer  a 
legal  estate,  it  could  not  be  conferred.  In  deeds^ 
certain  legal  phrases  must  be  used  in  order  to  create 
certain  estates,  as  the  word  heirs^  to  create  a  fee, 
and  heirs  qf  the  body^  to  create  an  estate  tail.  But 
beyond  that,  he  would  say  with  Lord  Hardwicke, 
that  there  was  no  magic  in  particular  words,  further 
than  as  they  showed  the  intention  of  the  parties. 
Now  here  it  was  impossible  to  entertain  any  doubt 
S.  B.  surrendered  the  estate  to  the  use  of  himself  for 
life,  then  to  his  wife  during  her  widowhood;  then, 
that  is,  in  case  her  estate  for  life  was  put  an  end  to 
by  doing  this  act,  which  he  meant  to  guard  against^ 
to  her  son  W.  Wallis  for  life ;  and  after  his  decease^ 
to  the  issue  of  his  body.  Therefore  he  could  not 
accede  to  what  was  said  by  the  defendant's  counsel^ 
that  this  was  a  contingent  remainder  in  W.  Wallis ; 
for  it  was  vested,  though  he  cautiously  avoided 
sajring  what  the  limitation  to  his  issue  was.  The 
surrender  then  proceeded  to  state  a  pravisoy  that  in 
case  W.  Wallis  should  die  in  the  lifetime  of  the  sur- 
renderor, or  without  issue  of  his  body,  the  estate 
should  go  to  the  right  heirs  of  the  surrenderor,  and 
here  the  question  arose  on  the  word  or ;  there  was 
no  doubt  of  the  intention  of  the  parties,  and  where 
sense  required  it,  there  were  many  cases  to  show^  that 
2  Stn.  1175.  the  Court  might  construe  the  word  or  into  and,  and 
a  Atk.  390.    flu^  into  or,  in  order  to  efiectuate  the  intention  of 

the  parties :  here  therefore,  ip  order  to  give  effect  to 
the  intention  of  the  surrenderor,  the  Court  must  say 
that  when  he  used  the  word  or,  he  meant  and,  and 
there  was  no  case  in*  which  any  difference  had  been 
made,  as  to  this  point,  between  a  will  and  a  deed,  when 


TiOe  XXXVII.  AUemtian  hf  Custom.  Ch.  i.  §  87—89.  585 

the  Court  were  considering  how  the  intention  of  the 
parties  could  be  eflfected.  Then»  without  deciding 
what  interest  the  lessors  of  the  plaintiff  had,  at  all 
.events,  they  had  a  su£Bcient  title  to  maintain  the 
ejectment. 

88.  The  rule  established  in  Shelley's  case  takes  Vide  Tit.  32. 

c  22 

place  in  the  construction  of  surrenders  of  Copyholds;  Gilb.  Ten. 
and  therefore,  where  a  person  surrenders  a  copyhold  ^70. 
to  the  use  of  himself  for  life,  remainder  to  another  in  Btmnei^^  ^* 
tail,  remainder  to  his  own  right  heirs,  there  the  heirs  V^^^'  ^  ^^' 
shall  take  by  descent. 

89.  Mr.  Feame  observes,  that  in  a  case  noticed  Cont.  R.  80. 
by  Atkyns.  upon  a  surrender  of  a  copyhold  to  the  ^^y 
use  of  the  husband  for  life,  then  of  the  wife  for  life,  2  Ark.  lOh 
and  of  the  heirs  of  the  bodies  of  the  husband  and 

wife,  remainder  in  fee  to  the  use  of  the  survivor,  it  is 
said  the  limitation  did  not  vest  an  absolute  estate 
tail  in  the  wife,  who  survived,  but  only  gave  her  an 
estate  tail  after  possibility  of  issue  extinct,  and  that 
the  estate  tail  vested  in  the  person  who  was  heir  of 
the  bodies,  of  both  husband  and  wife;  that  the 
reasons  for  this  opinion  were  not  mentioned,  nor  was 
it  stated  to  be  the  resolution  of  the  Court,  nor  did  it 
appear  whether  that  point  entered  the  question  then 
before  tlie  Court,  and  that  it  was  no  easy  matter  to 
account  for  such  an  opinion.  The  limitation  to  the 
heirs  of  the  bodies  of  the  baron  and  feme  must  either 
have  been  executed  in  the  baron  and  feme  jointly, 
as  an  estate  tail  in  possession,  or  have  vested  in  them 
jointly  as  a  remainder,  unless  it  could  have  been  held 
a  contingent  limitation  to  the  heir  of  both  their  bodies. 
In  neither  of  the  two  first  cases  could  the  wife  be 
tenant  in  tail  after  possibility  of  issue  extinct,  so  long 
as  any  issue  of  her  body  by  her  deceased  hi|sband 
was  living ;  and  if  there  was  any  such  issi^e  thei^ 
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living,  it  could  not  vest  in  such  issue  till  her  death. 
1  Inst.  27  k  In  the  third  case,  she  could  take  no  estate  tail  at  all, 
and  consequently,  could  not  be  tenant  in  tail  after 
possibility  of  issue  extinct ;  the  only  cases  in  iirhich 
she  could  be  tenant  in  tail  after  possibility  of  issue 
extinct  were  those  two,  in  which  it  was  impossSble 
there  should  then  be  any  sufch  person  as  the  heir  of 
both  their  bodies.  The  question  being  upon  a  sur- 
render, of  a  copyhold,  made  no  difference  in  the  con^ 
struction,  as  it  was  agreed  in  the  same  case  that  sur- 
renders of  copyholds  should  be  construed  in  the 
same  manner  as  conveyances  at  common  law.  Now, 
under  a  similar  limitation  at  common  law,  he  ^pre- 
hended,  the  husband  and  wife  taking  distinct  and 
successive  estates  for  life,  the  joint  limitation  to  the 
heirs  of  their  bodies  would  not  have  been  executed 
in  them  in  possession,  but  would  have  been  vested 
Tit.  32.  c  22.  in  them  jointly  as  a  remainder  in  tail ;  that  this  re- 
#11*  mainder  surviving  to  the  wife  upoft  the  decease  of 

her  husband,  would  have  merged  her  estate  for  life, 
so  as  to  make  her  tenant  in  tail  in  possession ;  but  she 
having  had  no  issue  by  her  deceased  husband,  or  sudh 
issue  being  then  extinct,  would  thereby  have  become 
only  tenant  in  tail  after  possibility  of  issue  extinct 
Roe  V.  90.  Charles  Aistrop  the  father  being  seised  in  fee 

^Y^P»  of  a  freehold  estate,  and  also  of  the  premises  in  que»» 
1228.  '  tioJi,  being  copyhold  of  inheritance,  descendible  to 
the  youngest  son,  settled  his  freehold  previous  to  his 
marriage  to  the  us^  Of  himself  and  Ann  his  intended 
wife  for  their  lives  aiid  the  life  of  the  survivor, 
and  after  their  decetise,  to  Ae  use  of  the  heirt 
of  the  body  of  the  said'  Chferies  on  the  body  of  the 
said  Ann  to  be  begdtt^n,  Vrtth  I'eitiamder  to  hi* 
own  right  heirs;  and  also  covenanted  to  surren- 
der his  copyhbld  "  to  the  use  of  himself  and  hit 


TiV&XXXVII.  AHenatian  by  Custom.  Ch.i.  §90.  587 

said  intended  wife,  and  the  heirs  of  their  two  bodies 
to  be  begotten,  in  like  manner,  and  to  the  same 
uses,  as  the  freehold  lands  and  tenements  therein* 
before  mentioned  were  settled  and  conveyed." 

The  copyhold  was  surrendered  to  the  use  of  the 
husband  and  wife  for  their  lives,  and  the  life  of  the 
survivor;  and  after  their  several  deceases,  to  the 
use  of  the  heirs  of  their  two  bodies  lawfully  begotten 
or  to  be  begotten  ;  and  for  want  of  such  issue,  to  the 
husband,  his  heirs  and  assigns  for  ever.  The  hus- 
band and  wife  were  admitted  acordingly,  and  died, 
leaving  issue  two  sons.  The  question  was,  to  which 
of  the  sons  the  copyhold  went. 

Lord  Ch.  Just.  De  Grey  said,  it  was  a  mighty 
clear  case.  There  was  reason  indeed  to  suppose  that 
the  parties  might  not  mean  the  two  estates  to  go  ia 
a  different  channel ;  but  this  was  only  a  supposition ; 
and  if  ceitain,  still  as  this  was  a  legal  estate,  it  was 
not  in  the  power  of  the  parties  to  alter  the  legsA 
course  of  descent.  It  was  an  estate  executed,  and 
seemed  to  be  an  estate  tail  in  the  father  and  mother. 
Had  it  been  executory  and  upon  articles,  then,  ac- 
cording to  Lord  Hardwicke's  doctrine  in  the  case  of 
Roberts  V.  Kingley,  the  Court  might  have  considered  Tit.  32.  c.  22. 
the  word  heir  as  a  word  of  purchase,  but  in  the  pre- 
sent case,  it  was  impossible. 

Sir  W.  Blackstone  said  he  thought  the  freehold 
was  clearly  vested  in  the  father  only,  in  special  tail ; 
the  copyhold  in  both  father  and  mother :  so  far  there 
was  a  difference  made  in  the  outset,  notwithstanding 
the  words  "  in  like  manner,"  &c.  But  he  conceived 
there  appeared  no  intention  in  favour  of  either  son 
exclusively,  they  were  left  to  the  disposition  of  the 
law.  The  heir  was  intended  to  succeed,  but  who 
that  heir  should  be,  must  be  left  to  the  legal  course 
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of  descent.  In  the  freehold*  it  was  the  eldest  son ; 
in  the  copyhold,  the  youngest ;  and  had  there  been 
only  two  daughters,  both  would  have  succeeded  in 
both.  <<  In  like  manner/'  &c.  only  meant  that  both 
estates  should  be  entailed.  Judgment  for  the  youngest 
son. 

Corn.  Rem.       91.  Mr.  Feame  has  observed  on  this  case,  that  it 

related  to  an  actual  legal  settlement  before  marriage, 
in  respect  of  the  freeholds,  and  therefore  the  limi- 
tation of  those  lands  was  not  open  to  the  construc- 
tion of  articles,  to  be  carried  into  strict  settlement; 
and  the  settlement  of  the  copyholds,  though  resting 
on  the  covenant  for  surrender,  seemed  intimately 
blended  with  that  of  the  freehold,  as  part  of  one  and 
the  same  settlement  Besides  that  the  limitations 
of  the  surrender  agreed  upon  were  expressly  referred 
to  the  same  manner  and  uses  as  the  freeholds  were 
settled,  and  therefore  could  not,  consistently  with 
the  express  terms  of  such  a  stipulation,  be  limited 
in  strict  settlement  on  the  issue,  as  purchasers,  whra 
the  settlement  of  the  freeholds  gave  an  estate  tail  to 
the  parent.  And  there  was  no  other  construction 
by  which  the  descent  of  the  lands  to  the  youngest  son 
could  be  avoided.  This  took  it  out  of  the  authority  (^ 
Tit.  32.  c22.  ^^  cases  where  marriage  articles  were  carried  into 
§  49.  execution  by  way  of  strict  settlement ;  and  accounted 

for  the  distinction,  by  the  Chief  Justice,  between 
this  case,  as  of  an  estate  executed,  and  one  executory 
on  articles. 
Fearne  CoDt.      92.  Where  an  estate  for  life  is  limited,  either  to 
^^^*"'  ^'      the  father  or  mother  only,  and  the  subsequent  limi- 
tation is  to  the  heirs  of  both  their  bodies,  the  con- 
struction is  the  same  in  regard  to  copyholds  as  to 
Tit.32.c.22.  fi^hoJ^ds:  namely,  the  subsequent  limitation  does 
(  ^^-  not  vest  in  the  ancestor  taking  the  estate  for  life,  but 
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18  a  contingent  remainder  to  the  heirs  of  the  bodies 
of  both  father  and  mother. 

93.  A  person  surrendered  copyhold  lands  to  the  I^ane  v. 
use  of  D.  and  of  the  wife  of  A.  for  their  lives,  and  i  r^]i,  i^p. 
afterwards  to  the  use  of  the  heirs  of  the  bodies  of  A.  ^^* 

and  his  wife. 

Upon  a  question  in  ejectment,  whether  this  sub» 
sequent  limitation  to  the  heirs  of  the  body, of  A.  and 
his  wife»  vested  an  estate  tail  in  the  wife  of  A.,  it  was 
held  that  it  did  not,  but  was  a  contingent  remainder 
to  the  heirs  of  both  their  bodies. 

94.  John  Robinson  surrendered  a  copyhold  estate,  Fh)gniorton 
ad  opus  et  usum  Maruse  Amatt  quean  in  uxorem  ducere  2  Bb^lTR.' 
mtenditj  et  hivredibus  eorum  duorum  corporum  legitime  728. 
procreatis^  et  pro  d^ctu  talis  exitus^  ad  opus  et  usum 
rectorwn  hctredum  prcedicti  Johamds  Robinson.    Maxgr 

Amall  was  admitted,  tenendum  sibieth^eredibus  eorum 
duorum  corporum  legithni  procreatis,  remainder  to  the 
right  heirs  of  John  Robinson.  The  Court  of  Common 
Fleas  was  of  opinion  that  the  wife  took  only  an  estate 
for  life,  witii  a  contingent  remainder  to  the  heirs  of 
the  bodies  of  the  husband  and  wife. 

93.  In  a  casein  SOEliz.  Lord  Coke  held  that  where  Allen  t. 
a  person  surrendered  a  copyhold  to  the  use  of  him-  f  rj^'  1  ai 
self  for  life,  remainder  to  another  in  tail,  remainder 
to  the  right  heirs  of  the  surrenderor,  there  his  heirs 
should  be  in  by  descent ;  contrary  where  the  surren* 
deror  had  not  an  estate  for  life  or  in  tail  limited  to 
him;  for  there  his  heir  should  enter  as  a  purchaser :  as 
if  such  use  had  been  limited  to  the  right  heirs  of  a 
stranger,  which  was  contrary  to  the  rule  in  freeholds; 
for  in  that  case  where  the  estate  moves  from  the  Tit.il.c.4. 
grantor,  the  ultimate  limitation  to  his  heirs  general,  ^  ^^* 
though  the  ancestor  takes  no  preceding  freehold,  will 
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be  a  reversion  in  Inm,  and  part  of  the  old  estate,  and 
the  heir  will  take  it  b^  descent. 

Cont.  lUm.        96.  The  only  ground  (sap  Mr.  Feame)  upon  which 

Lord  Coke's  opinion  in  the  preceding  case  can  be 
accounted  for,  is,  the  supposition  that  an  entire  new 
estate  was  created,  and  derived  under  the  uses  of  the 
surrender,  throughout  the  whole  o£  them  ;  and  that 
no  estate  taken  under  those  uses  was  any  part  of  the 

Gilb.  Ten.      old  estate :  but  that  this  notion  had  been  entirely  ex- 

272. 

ploded  by  modem  decisions. 
Roe  V.  Grif-       97.  B.  North  surrendered  a  copyhold,  to  the  use 
1 95*2.    ^"'    ^  himself  and  his  heirs,  till'  the  solemnization  of  his 

marriage,  then  to  the  use  of  himself  for  life,  remain- 
der to  his  wife  for  life,  remaindev  to  trustees  to  pre- 
serve contingent  remainders,  remainder  to  the  chil- 
dren of  the  marriage,  in  sucb  manner  as  B.  North 
should  appoint ;  in  default  of  appointment,  to  the 
heirs  of  the  body  of  B.  Nordi  by  his  intended  wife» 
and  in  default  of  such  issue,  to  the  said  B.  North,  his 
heirs  and  assigns  for  ever. 

Lord  Mansfield  held  that  though  B.  North  had 

limited  the  reversion  in  fbe  to  himself,  yet  the  words 

did  not  operate  ;  for  the  use  resulted  by  operation  of 

ThruHoiit  ▼.  la^^     And  all  the  Judges  agreed  that  after  the  sur- 

Tit.  38.  c.  4.  render  to  tie  uses  of  the  settlement,  the  reversion 

* 

still  continued  in  the  husband ;  and  that  no  alteration 

or  change  of  estate  happened  in  this  case. 

Vide  Fearne       98*  It  appears  somewhat  doubtful  whether  limita- 

416.  tiouA  in  the  nature  of  springing  and  shifting  uses  are 

Tit.  16.  c.  5.   good  in  surrenders  of  copyholds.  It  may  be  observed, 

that  if  limitations  of  this  kind  are  not  good,  great 
inconveniences  must  arise,  as  the  usual  practice,  for 
a  long  time  past,  has  been  to  insert  a  covenant  in 
piarriage  settlements,  to  siunmder  copyholds  to  the 


TiHe  XXXVII.  AUenaHan  by  Custom.  Ch.  i.  S  98—104.  591 

same  uses  to  which  the  freehold  estates  are  limited, 
and  in  most  of  such  settlements  there  are  springing 
and  shifting  uses. 

99.  It  has  been  long  settled  that  a  court  of  equity  A  Surrender 
will  supply  the  want  of  a  surrender  of  a  copyhold  guppUed  in 
estate,  in  favour  of  a  purchaser  for  a  valuable  consi-  Equity. 
deration,  against  the  party  who  ought  to  make  the 
surrender,  and  also  against  his  heir. 

100.  A.  contracted  with  B.  for  the  purchase  of  a  Barker  v. 
copyhold  estate,  and  paid  the  purchase  money,  and  j^^^  218.    ^ 
B.  agreed  to  surrender  the  premises  at  the  next  court, 

but  died  before  a  court  was  helcf,  or  any  surrender 
made.  Upon  a  bill  in  Chancery  by  the  purchaser 
against  the  heir,  the  Court  decreed  that  he  should 
surrender  the  premises  as  soon  as  he  came  of  age. 

101.  A  mortgagee  being  a  purchaser  pro  tanto,  a 
surrender  of  a  copyhold  will  also  be  supplied  in  his 
favour,  by  the  Court  of  Chancery ;  even  against  a  pm:- 
chaser  who  has  been  admitted. 

102.  A.  lent  B.  200/.  on  a  surrender  of  some  copy-  Jennings 
hold  lands,  which  A.  neglected  to  get  presented  at  2  vern.'ebg. 
the  next  court,  by  which  it  became  void,    B.  aft;er-  Blenkame  ?. 
wards  sold  the  same  lands  to  J.  S.  who  took  a  sur-  2  Bro?f5rl. 
render,  which  he  presented,  and  was  admitted.   But  Ca.  278. 

it  appearing  that  he  had  notice  of  A.'s  right,  it  was 
decreed  thdt  A.'s  defective  surrender  should  be  made  Patteson  ▼. 
good  J  and  on  an  appeal  to  th^  House  of  Lords  the  ^^"^^2'. 
decree  was  aflSrmed. 

103.  In  the  case  of  a  voluntary  conveyance,  a  court  Vane  ▼. 
of  equity  will  not  supply  the  defect  of  a  surrender  f  p^  ^ms, 
against  the  heir,  unless  he  has  done  something  to  352. 
prevent  the  acceptance  of  the  surrender. 

104.  Courts  of  equity  will  also  supply  the  defect  of 
a  surrender  to  the  use  of  a  will,  in  many  cases ;  of 
which  an  account  will  be  given  in  the  next  title. 
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Agrannent         105.  j^  artide  or  agreement  in  writing,  executed 
_  *  accordimr  to  the  statate  of  frauds,  to  surrender  a 

%ZU  copyhold  estate*  is  good  J  and  the  person  entering  into 

2F^eeiii.65.  ^^  ^^^  bis  heirs,  will  be  bound  by  it  as  fully  as  by 

an  agreement  to  convey  a  fieehold  estate. 
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ALIENATION   BY  CUSTOM. 


CHAP.  II. 

Ho'W  Entails  of  Copyholds  nUty  be  barred^  and  the 

Effect  qf  Releases. 


2.  Forfeiture  and  Regrant, 
7*  Recovery  in  the  Manor  Cmirt, 
IS,  Effort  of  $uch  a  Recovery  on 

the  Descent 
1 7.  How  such  Recoveries  may  be 
reversed. 

24.  Within  what  Time. 

25.  Surrender. 


31.  A  Custom  to  bar  by  Surren- 

der  or  by  Recovery  is  good. 
33.  A  Grant  of  the  Freehold  will 

destroy  an  Estate  Tail. 
38.  How  an  equitable  Entail  may 

be  barred. 
41.  How    conditional   Fees  are 

barred* 
\  44.  Effect  of  ReUases. 


Section  1. 

TThas  been  stated  that  copyhold  estates  may  be  Tit.l0.c.i- 
^  entailed,  where  there  is  a  special  custom  to  warrant  J  ^^' 
it ;  or  rather  that  they  may  be  limited  to  a  person 
and  the  heirs  of  his  body,  with  a  remainder  over : 
and  that  the  statute  De  donis  conditionaUbus  co- 
operating with  the  custom,  will  give  to  such  an  estate 
all  the  qualities  of  an  estate  tail.  In  consequence  of 
which  it  has  been  determined,  that  entails  of  copy- 
holds may  be  barred  in  several  ways ;  for  otherwise 
estates  of  this  kind  would  be  unalienable,  which  the 
law  will  not  allow. 

2.  The  modes  of  barring  entails  of  copyholds  are  Forfeiture 
principally  three :  First,  by  forfeiture  and  regrant ;  *°^  Regrant. 

Vol.  V.  Qq 
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Giib.Ten.      as  where  a  tenant  in  tail  of  a  copyhold  commits  a 

forfeiture,  in  consequence  of  which  the  lord  of  the 
manor  seises  it,  and  grants  it  either  to  the  old  tenant 
or  to  another  person,  such  grantee  will  acquire  an 
estate  in  fee  simple. 

Pilkingion  S-  Upon  a  trial  at  bar  in  ejectment,  for  lands  held 

SicK3N°^'^'    of  the  manor  of  Wakefield,  it  was  admitted  that  by 

the  custom  of  that  manor  copyhold  lands  might  be 
entailed,  and  that  the  mode  of  barring  such  entails 
was,  for  the  tenant  in  tail  to  commit  a  forfeiture,  and 
then  the  lord  made  three  proclamations,  after  which 
he  seised  the  copyhold,  and  granted  it  to  the  copy- 
holder in  fee*  Another  custom  to  bar  such  entail 
was,  for  the  tenant  in  tail  to  make  a  surrender  to  a 
purchaser  in  fee,  and  then  for  the  purchaser,  intend- 
ing to  bar  the- entail,  and  the  remainders,  to  commit 
a  forfeiture  }  then  the  lord  to  seise  and  make  three 
proclamations,  &c*:  that  thereby  the  issue  in  tail  was 
barred,  though  the  tenant  in  tail  did  not  join  ;  and 
this  custom  was  found  by  the  jury  and  allowed  by 
the  Court  to  be  good. 

Sty.  R.  452.       ^^  'j^jg  ^^^  jg  jjg^  sported  by  Style,  who  mentions 

that  Lord  Ch.  J.  Roll  said  he  conceived  there  could 
be  no  custom  for  this,  because  the  seizure  for  a  for- 
feiture destroyed  the  copyhold  estate  ;  for  it  was  at 
the  lord's  election,  after  the  seizure,  whethei:  he  would 
grant  the  estate  again  by  copy  of  court^roU  or  not 
But  this  efiect  of  a  forfeiture  is  sanctionied  bjr  the  au- 
thority of  the  following  case. 

2  Saund,  422.  evidence,  that  where  W.  Saville  was  tenant  in  tafl  of 

divers  copyholds  in  the  ihttnor  of  Wakefield^  and  made 
a  voluntary  lease  for  21  years,  without  licence  of  the 
lord,  to  commit  a  forfeiture ;  which  was  presented 
in  the  copyhoFd  court,  and  the  lands  seised  into  the 
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hands  of  the  lord,  according  to  the  Custom  of  the 
manor;  and  W.  Saville  appointed  the  forfeiture  to  be 
for  the  benefit  of  Arthur  Saville  and  his  heirs.  It 
being  proved  that  there  was  a  custom  to  commit  such 
forfeitures,  on  purpose  to  bar  the  entails  of  copyholds, 
and  to  transfer  the  lands  over  to  any  other  person ; 
although  A.  Saville  was  not  admitted  by  the  lord  in 
the  lifetime  of  W.  Saville,  yet  it  was  held  that  he  had 
a  good  title ;  and  the  forfeiture  was  only  in  the  nature 
of  a  surrender,  or  of  a  common  recovery ;  and  the 
lord  could  not  admit  any  other  than  him  to  whom  it 
was  limited  by  ihe  tenant  so  making  such  a  forfei- 
lure ;  but  cestui  que  use  after  his  admittance  should 
have  it,  and  the  lord  could  not  otherwise  dispose  of 
it:  and  whenever  cestui  que  use  was  admitted,  he 
should  avoid  all  mesne  acts  or  dispositions  made  by 
the  lord,  as  he  should  if  a  surrender  had  been  made 
to  his  use,  and  he  had  afterwards  been  admitted 
according  to  the  surrender. 

6.  This  custom  of  barring  entails  of  copyholds  by 
forfeitiire  and  regrant  is  said  to  be  peculiar  to  the 
manor  of  Wakefield.  But  Mr.  Serjeant  Williailis  ob- 
serves, **  It  should  seem  that  if  there  was  a  custom 

in  any  other  manor,  of  barring  an  entail'  of  a  copy-  4!?  a"**' 
hold  by  forfeiture  and  regrant,  it  would  be  good ;  for  2  Ves,  6O4I 
what  is  a  good  custom  in  one  manor,  must  necessa- 
rily be  so  in  another.** 

7.  The  ^cond  mode  of  barring  entails  of  Copyholds  Recovery  in 
is  by  a  species  of  common  recovery,  grounded  on  J«  Manor 
what  Littleton  says,  (§76*)  that  plaints  in  the  nature 

of  writs  of  assize  at  common^law,  will  lie  in  the  lord's 
court,  upon  which  a  recovery  might  be  sufiered. 

8.  Thus  in  23  and  24  Eliz.  it  was  adjudged  by  the  Browne's 
Court  of  Common  Heas,  that  where,  by  the  custom  Case, 
of  the  manor,  plaints  had  been  made  in  the  court  of         ' 

Qq2 
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the  manor,  in  the  nature  of  real  actions,  against  the 
tenant  in  tail,  (admitting  that  copyhold  land  might 
be  entailed)  it  should  be  a  discontinuance,  and  should 
toll  the  entry  of  the  heir  in  tail.  For  inasmuch  as 
plaints  in  the  nature  of  real  actions  were  warranted 
by  the  custom,  it  was  an  incident  which  the  law 
annexed  to  the  custom,  that  such  a  recovery  should 
make  a  discontinuance. 

Q.  This  determination  only  says  that  a  recovery  in 
the  lord's  court  shall  operate  as  a  discontinuance,  and 
take  away  the  entry  of  tlie  heir.     And  Lord  Ch.  B. 

Ten.  175.       Gilbert  observes,  that  a  recovery  with  voucher  does 

not,  of  common  right,  bar  the  entail  of  a  copyhold ; 
but  that,  as  to  the  entailing  of  them,  custom  is  re- 
quisite ;  so,  without  custom,  the  entail  cannot  be  cut 
off.  The  reasons  are,  because  without  an  intended 
recompence  in  value,  no  recovery  shall  bind,  and  the 
surrenderee  comes  in  in  the  post  by  the  lord,  and  is 
not  in  in  the  jier  by  the  party }  and  so  no  warranty  can 
be  annexed  to  the  copyholder's  estate.  Besides,  they 
have  only  an  estate  at  will,  to  which  no  warranty  can 
be  annexed  of  common  right ;  for  no  estate  less  than 
a  freehold  is  capable  by  common  right  of  having  a 
warranty  annexed  to  it.     And  accordingly  it  was 

T.Raym.l62.  adjudged  in  Clun's  case;  and  all  the  Judges  held 

thai  the  recovery  did  not  bind  without  a  custom. 
But  'there  is  a  quere  whether  judgment  was  given 
•for  the  plaintiff  upon .  the  principal  matter  or  not  j 
^  for  it  seemed  to  have  been  a  discontinuance,  and 
then  the  defendant's  entry  could  not  be  lawful- 
There  were  two  other  cases  where  this  question  came 
in  dispute,  but  was  not  resolved.    It  was  held  in  the 

Moor.  637.    case  of  Church  v.  Wyatt,  that  a  recovery  by  custom 

might  bar,  which  implied  that  without  a  custom  it 

Id.  753.      .could  not  bat.    jiui  in  the  C£^  of  Oldcot  v«  Level, 
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it  was  agreed  that  a  recovery  might  be  in  the  court 
of  the  lord,  that  would  bar  a  copyhold ;  and  there 
it  was  said  generally,  and  was  not  put  upon  any 
Custom. 

10.  The  usual  mode  of  sufiering  a  common  reco*  pj^^^^  j  03 
very  in  a  copyhold  court  is  thus :  the  tenant  in  tail, 
surrenders  it  to  some  other  person^  to  make  him  tenant 

to  the  prcBoipe^  and  then  a  plaint,  in  the  nature  of  a 
writ  of  entry  in  the  posi^  is  brought  against  him,  who 
vouches  the  tenant  in  tail,  and  he  vouches  over  thd 
common  vouchee. 

11.  3y  the  statute  47  Geo.  IIL  sess.  2.  c.  8.  it.  ii 
enacted,  that  it  shall  be  lawful  for  every  person,  not 
being  under  coverture,  and  for  every  feme  covert 
(being  secretly  examined),  to  appoint  an  attorney  or 
attorneys  for  the  purpose  of  siurrendering  the  copy- 
hold or  customary  tenements  of  which  a  common  redo- 
very  shall  be  proposed  to  be  suffered,  to  make  him 
or  them  tenant  or  tenants  to  the  plaint,  and  also  to 
appoint  any  other  person  or  persons  to  appear  as 
vouchee  or  vouchees  for  suffering  such  recoveries  \ 
which  shall  be  as  good  as  if  the  parties  appeared  in 
person. 

12.  It  was  resolved  by  the  Court  of  Common  Pleas  Keen  ▼, 

in  27  Cha.  II.  that  where  a  tenant  for  life  of  a  copy-  |  ]^J^\  ^99. 
hold  suffered  a  recovery  as  tenant  in  fee,  it  was  no  ^  — —  32. 
forfeiture  of  his  estate ;  for  the  freehold  not  being 
concerned,  and  it  being  in  a  court-baron,  where  there 
is  no  estoppel ;  and  the  lord  who  was  to  take  advan- 
tage of  it,  if  it  were  a  forfeiture,  being  a  party,  it 
was  not  to  be  resembled  to  the  forfeiture  of  a  free 
tenant ;  and  that  customary  estates  had  not  such 
accidental  qualities  as  estates  at  common  law,  unless 
by  special  custom. 

Qq3 
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4Rep.  23  a.       13.  A  recovery  upon  a  plaint,  in  the  nature  of  a 

real  action  against  a  tenant  in  tail,  is  a  discontinnance, 
.   and  takes  away  the  entry  of  the  heir  in  tajl. 
Oliver  ▼.  1^^  If  lands  are  customary  freeholds,  and  pass  by 

1  Atk.  474.     surrender  in  a  burrough  court,  it  is  said  that  a  reco- 
very of  such  lands  suffered  in  the  Court  of  Common 
Pleas  may  be  good. 
aRecoven^on      I^'  ^*  ^^  resolved  in  a  modem  case,  that  a  reco- 
the  Descent,  very  of  a  copyhold  has  the  same  ^fiect  as  a  recovery 

of  a  freehold,  with  respect  to  the  descent. 
Roe  ▼Bald-       jg^  j^  Younger  being  seised  in  fee  of  freehold  and 

were,  5  Term  i    . .        i     •     m  .  /.    t  . 

IL104.         copyholds,  devised  certain  parts  of  his  estate  to 

S.  Atkinson  in  fee,  and  other  parts  to  S.  Atkinson 
for  life,  with  remainder  to  E.  Waterfield  in  taiL 
These  two  estates  afterwards  came  to  C.  Bowker  in 
tail,  one  of  which  she  took  by  purchase,  under  a 
limitation  to  tlie  daughters  of  £.  Crow,  the  other  by 
descent  under  the  estate  tail  limited  to  £•  Wate^eld. 
C.  Bowker  being  so  seised  in  tail  of  the  different 
parts  of  these  estates,  in  different  rights,  sufiered  a 
common  recovery,  with  her  husband,  of  the  whole ; 
and  a  question  arose  on  the  efiect  of  that  recovery, 
as  to  the  respective  parts  of  the  estate. 

Lord  Kenyon  said,  it  seemed  to  have  been  admitted 

Tt  36  c  9.    ^^^  ^^  ^^^^  ^^  Martin  V.  Strachan  decided  this  case, 
1 14.  as  far  as  it  went    According  to  that  case  it  stood 

thus :  the  common  recovery  put  an  end  to  the  estate 
tail;  the  estate  immediately  afterwards  became  an 
estate  in  fee  \  and  the  party  whose  estate  was  con- 
verted into  a  fee,  if  he  took  the  estate  tail  as  a 
purchaser,  must  take  the  fee  as  a  purchaser  j  or  if 
he  took  the  estate  tail  by  descent,  must  take  the 
fee  also  by  descent,  as  from  the  same  ancestor.  A 
distinction,  however,  had  been  taken,  between  the 
operation  of  a  common  recovery  respecting  copy- 

15 
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holds,  and  freeholds.  But  it  would  lead  to.  per- 
plexitj  if  different  rules  were  applied  to  different 
sorts  of  estates.  Copyhold  estates  were  neither 
within  the  statute  De  donis  nor  that  of  uses ;  neither 
were  they  the  subject  of  entails,  unless  there  was  a 
custom  in  the  manor  to  warrant  it,  which  was  ad- 
mitted in  this  case.  It  was  in  conformity  to  the 
rule  respecting  real  estates,  and  to  prevent  any  estate 
being  unalienable,  that  the  same  rule  was  adopted  in 
the  case  of  copyholds,  as  a  means  of  unfettering  estates 
and  to  prevent  perpetuities.  And  he  knew  of  no 
authorities  which  made  any  distinction  in  this  respect 

• 

between  copyholds  and  freeholds :  in  all  other  points 
where  the  lord  of  the  manor  was  not  prejudiced, 
the  same  rule  of  descent  applied  equally  to  both. 
That  this  case  had  been  ingeniously  argued  on  the 
forms  of  a  recovery;  and  it  had  been  compared,  as 
to  the  copyholds,  to  a  feoffinent  and  re-feoffinent. 
But  this  was  by  no  means  like  the  case  of  a  feoff- 
ment and  re-feofiment,  and  the  Court  could  not  enter 
into  these  forms ;  they  were  perhaps  inexplicable ; 
but  they  must  be  taken  as  a  mere  mode  of  convey- 
ance by  a  tenant  in  tail,  and  ought  to  be  so  considered 
in  all  respects  :  it  was  so  considered  by  the  courts 
in  Martin  v.  Strachan.  Without,  however,  wasting 
time  in  going  through  the  doctrine  laid  down  by 
Lord  Ch,  J.  Lee  in  that  case,  he  thought  the  Court 
was  bound  to  adopt  the  authority  of  it,  and  apply  it 
to  both  these  species  of  property.  Therefore  that 
part  of  the  estate  which  the  person  who  suffered  the 
common  recovery  took  by  purchase,  must  go  to  the 
heir  es  parte  patema }  and  that  which  she  took  by 
descent  from  th^  maternal  ancestor,  to  the  heirs  ex 
parte  matcnuL 
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How  such  17*  A  Gommon  recovery  suffered  in  a  copyhold 

mir^be  "(9^  court  can  only  be  reversed  by  petition  to  the  lord,  in 
versed.  the  nature  of  a  writ  c^  false  ludirment. 

12. '  18*  If  an  erroneous  judgment  be  given  in  a  fir- 

1  Inst.  60  a.  medon  in  a  copyhold  court  where  the  King  is  lord, 
£dw^d*8  ^^  party  against  whom  the  judgment  is  given  may 
^«®5,  ^i_  sue  by  bill  or  petition  to  the  King,  in  the  Exchequer 
539.  Chamber,  m  the  nature  of  a  writ  of  false  judgment, 

for  the  reversal  of  the  judgment.  For  as,  in  the 
court  of  a  common  person,  the  proper  suit  for 
reversal  thereof  is  to  the  lord  by  petition ;  so  it  is 
here  to  the  King :  and  the  Exchequer  Chamber  is 
more  proper  to  sue  in  to  the  King  by  petition, 
than  the  Chancery,  because  it  concerns  the  King*!s 
manor. 

19.  The  Court  of  Chancery  will  not,  however, 

compel  a  lord  of  a  manor  to  receive  a  petition  in  the 

nature  of  a  writ  of  false  judgment,  to  reverse  a  re> 

covery  suffered  thirty  years  before. 

Smiths. Dean      20.  .A  bill  was  brought  to  compel  the  Dean  and 

St.  Paul's!      Chapter  of  St.  Paul's,  as  lords  of  the  manor,   to 

Show.  Pari,     receive  a  petition  in  the  nature  of  a  writ  rf  false 

1  Veni.  367.  judgment,  for  reversing  a  common  recovery  suflfered 

in  the  manor  court  above  thirty  years  before ;  where- 
by a  remainder  in  tail,  which  the  plaintiff  claimed^ 
was  barred ;  suggesting  several  errors  in  the  proceed- 
ings, and  praying  that  the  said  lords  might  be  com. 
manded  to  examine  the  same,  and  do  right  thereupon* 
To  this  bill  the  defendant  Rugle  demurred ;  and  the 
Dean  and  Chapter,  by  answer,  insisted  that  it  was  the 
fir^t  attempt  of  the  kind,  and  therefore  of  dangerous 
consequence  ;  and  conceived  it  not  fit  to  proceed  on 
the  said  petition,  unless  compelled  thereto  by  course 
of  law.  That  Rugle  being  the  person  concerned  in 
interest  to   content  the  .sufficiency  of  the  common 
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recovery,  they  hoped  the  court  would  hear  his  defenc  e 
and  determine  therein  before  any  judgment  were 
.  given  against  them ;  and  that  they  were  only  lords  o* 
the  manor  to  obey,  &c. ;  and  prayed  that  their  rights 
might  be  preserved. 

This  demurrer  having  been  allowed,  an  appeal  was  Ann*  1685. 
brought  in  the  House  of  Lords,  where  it  was  con- 
tended on  the  part  of  the  appellant,  that  this  was  the 
only  remedy  which  he  had ;  for  as  no  ¥rrit  of  error> 
or  false  judgment,  lay  for  reversing  a  recovery  or 
judgment  obtained  in  a  copyhold  court,  the  only 
method  was  by  bill  or  petition  to  the  lord,  in  the  nature 
of  a  writ  of  false  judgment,  which  of  common  right 
he  ought  to  receive ;  and  to  cause  errors  and  defects 
in  such  recovery  or  false  judgment  to  be  examined. 

That  in  all  cases  where  any  party,  having  a 
right  to  a  freehold  estate,  was  barred  by  a  judgment, 
recovery,  or  fine;  such  party,  of  common  right, 
might  have  a  writ  of  error,  if  tlie  same  were  a 
court  of  record ;  and  a  writ  of  false  judgment,  if 
in  a  court  baron,  or  county  court  And  thete 
could  be  no  reason  why  a  copyholder  should  be 
without  remedy,  when  a  false  judgment  was  given ; 
and  the  rather  for  that  in  real  actions,  as  this  was, 
the  proceedings  in  the  lord's  courts  were  according 
to  those  in  Westminster  Hall.  That  though  a  com- 
mon recovery  was  a  common  assiuance,  yet  it  was 
never  pretended  that  a  writ  of  error  to  reverse  it  was 
refused  on  that  pretence ;  and  if  the  lord  of  a  manor 
refused  to  do  his  duty,  the  Court  of  Chancery  had  a 
jurisdiction  to  compel  him  thereto.  That  though 
common  recoveries  were  favoured,  and  had  been 
supported  by  several  acts  of  parliament,  yet  no  par- 
liament ever  thought  fit  to  deprive  the  parties  bound 
by  such  recoveries,  of  the  benefit  of  a  writ  of  error. 
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On  the  other  side  it  was  argued  for  the  respon- 
denty  that  the  person  who  suffered  the  recovery  had 
a  power  over  the  estate,  that  she  might  both  by  law 
and  conscience,  upon  a  recoveryi  dispose  of  it  as 
she  should  think  fit ;  that  she  had  suffered  a  recovery, 
according  to  the  custom  of  the  manor,  though  not 
according  to  the  form  of  those  suffered  in  West- 
minster Hall.  That  the  su&ring  of  recoveries 
in  any  coiut,  and  the  method  of  proceeding  in  them, 
were  rather  notional  than  real  things;  and  in  the 
conunon  law  courts,  they  were  taken  notice  of,  not 
as  adversary  suits,  but  as  common  assurances ;  so 
that  even  there,  few  mistakes  were  deemed  so  great, 
but  what  were  remedied  by  the  statute  of  jeofails^  or 
would  be  amended  by  the  assistance  of  the  Court 
And  if  it  were  so  in  the  courts  at  Westminster, 
where  the  proceedings  were  more  solemn,  and  the 
Judges  were  persons  of  learning  and  sagacity ;  how 
much  rather  ought  this  to^  stand,  which  was  suffered 
in  1652,  during  the  times  of  disorder,  and  most  pro- 
ceedings informal  and  in  the  English  tongue,  in  such 
a  mean  court,  where  there  were  few  precedents  to 
guide  them  ;  where  the  parties  themselves  were  not 
empowered  to  draw  up  their  oWn  proceedings,  but 
the  whole  was  left  to  the  steward,  who  was  a  stranger 
to  the  person  concerned ;  and  therefore  it  was  hard 
and  unreasonable  that  men's  purchases  should  be  pre- 
judiced by  the  ignorance,  unskilfulness,  or  dishonesty 
of  a  steward,  or  his  clerks.  That  there  was  scarce 
one  customary  recovery  in  England  which  was  exactly 
agreeable  to  the  rules  of  common  law :  that  the 
quesrtioning  of  this  might,  in  consequence,  endanger 
multitudes  of  titles,  which  had  been  honestly  pur- 
diased ;  especially  since  there  could  be  no  aid  from 
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the  statutes  of  jeofails,  for  they  did  not  extend  to 
courts  baron.  That  there  was  no  precedent  to  force 
lords  of  manors  to  do  as  this  bill  desired,  and  the 
lofds  of  manors  were  the  ultimate  judges  of  the 
regularity  or  errors  in  such  proceedings.  That  there 
was  no  equity  in  the  prayer  of  this  plaintiff;  that  if 
the  lord  had  received  such  a  petition,  and  were 
about  to  proceed  to  the  reversal  of  such  recoveiy 
equity  ought  then  to  interpose,  and  quiet  the  pos. 
session  under  those  recoveries :  that  Chancery  ought 
rather  to  supply  a  defect  in  a  common  conveyance^ 
and  decree  the  execution  of  what  each  party  meant 
and  intended  by  it,  than  assist  the  annulling  of  a 
solemn  agreement,  executed  according  to  usage, 
though  not  strictly  conformable  to  the  rules  of  law. 
The  appeal  was  dismissed,  and  the  decree  affirmed. 

21.  Tlie  determination  in  the  above  case  can  only 
be  accounted  for  from  the  late  period  at  which  the 
recovery  was  attempted  to  be  reversed ;  and  from  the 
circumstance  of  its  having  been  suffered  during  the 
civil  wars.  It  would  be  very  dangerous  to  conclude 
from  it  that  every  lord  of  a  manor  has  a  discretionary 
power  to  receive  or  refuse  a  petition  to  reverse  a  re* 
covery  suffered  in  his  court :  for  justice  requires  that  a 
petition  of  this  kind,  when  brought  within  a  reason- 
able time,  should  be  as  much  er  debito  jtistitke^  as  a 
writ  of  error  to  reverse  a  recovery  suffered  in  the 
Court  of  Common  Pleas.  * 

22.  Where  a  recovery  has  been  suffered  of  lands 
held  in  ancient  demesne,  in  the  lord's  court,  the 
proper  mode  of  reversing  it  is  by  writ  of  deceit. 

28.  Thus,  where  a  writ  of  deceit  was  brought  to  Rei  v.  lire 
reverse  a  common  recovery,  su£fered  of  lands  which  ^^^ 
were  held  of  the  manor  of  Havering  ate  Bower  in 
the  county  of  Essex,  which  is  ancient  demesne,  and 
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of  which  the  King  is  lord.    The  defendants  confessed 

the    action,    and    the  Attorney  General   remitted 

damages,  and  prayed  judgment.     A  rule  was  made 

for  judgment  nisi  causey  which  was  made  absolute  ca 

affidavit  of  service ;  no  cause  being  shown. 

Within  what      24.  The  statute  10  &  11  Will  III.  c.  4.  has  been 

TiL  36  c  1 1.  ^^^^y  Stated,  by  which  it  is  enacted,  that  all  writs 

$  25.  of  error  for  Reversing  fines   or  recoveries  must  be 

brought  within  20  years  after  such  fine  levied,  or 
recovery  suffered.  It  does  not  appear  to  have  been 
determined  whether  this  statute  extends  to  petitions 
to  reverse  recoveries  suffered  of  copyholds,  or  to 
writs  of  deceit  to  reverse  recoveries  suffered  of  lands 
held  in  ancient  demesne.  The  late  Mr.  Serjeant 
Hill  held  that  it  did  extend  to  petitions  and  writs  of 
deceit;  and  gave  the  following  reasons  for  his 
opinion :  ^*  The  statute  in  question  is  a  remedial  law, 
and  made  for  the  quieting  title  and  possessions  under 
ancient  fines  and  recoveries,  as  appears  by  the  (express 
words,  as  well  as  from  the  subject  of  it ;  therefor^  it 
ought,  by  the  known  rules  of  law,  to  receive  a  liberal 
construction,  and  to  be  extended  to  all  cases  within 
the  mischiefs  intended  to  be  remedied,  even  if  the 
words  were  not  comprehensive  enough  in  their  strict 
literal  sense  to  extend  to  them.  But  in  this  case  I 
think  the  words  are  sufficient  to  include  the  case  in 
question ;  for,  by  the  purview,  <  the  bringing  any 
^  writ  of  error  or  suit  for  reversing  such  fine,  recovery, 
«  or  judgment' ,  is  restrained  to  20  years  after  such 
fine  levied,  or  such  recovery  sufiered,  or  judgment 
signed ;  so  that  the  words  of  the  statute  extend,  not 
'  only  to  writs  of  error,  but  to  any  suit  generally,  with- 

,  out  distinction,  for  reversing  such  fine,  recovery,  or 

judgment :  and  it  is  plain  that  the  word  such  relates 
to  the  word  ancient,  and  that  antiquity  is  in  this 
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statute  applicable  to  the  term  of  twenty  years.  In 
the  construction  of  remedial  statutes,  the  full  extent 
is  to  be  given  to  every  word  in  the  purview,  in  sup- 
pression of  the  mischief  intended  to  be  remedied,  not- 
withstanding the  title  or  the  preamble  be  not  equally 
extensive." 

25.  Lord  Coke  says,  if  by  custom  copyholds  may  be  J  jj^'jj^^ 
entailed,  the  same  by  like  custom,  by  surrender,  may 

be  cut  off}  and  that  it  had  been  so  adjudged.  In  a  j^eeJ^. 
case  in  15  Ja.  the  Court  of  King's  Bench  held,  that  an  Poph.  128. 
entail  of  a  copyhold  could  not  be  cut  off  by  surrender, 
unless  it  were  by  special  custom,  and  directed  the 
jury  to  find  accordingly.  And  it  was  said,  that  to 
maintain  this  custom,  it  ought  to  be  shown  that  a 
Jbrmedon  had  been  brought  upon .  such  a  surrender, 
and  judgment  given  that  it  did  not  lie:  yet  it  was 
agreed  that  it  was  a  strong  proof  of  a  custom,  that 
they  to  whose  use  such  surrenders  had  been  made, 
had  enjoyed  the  lands  against  the  issue  in  tail. 

26.  In  a  case  concerning  lands  held  of  the  manor  Hill  v. 
of  Northall  in  Essex,  it  was  agreed,  that  where  copy-  J^^g^'^^* 
hold  lands  might  be  entailed,  a  custom  that  a  surren-  §  12. 
der  should  be  a  bar  or  discontinuance  of  such  estate, 

was  good. 

.27.  It  appears  to  have  been  settled  in  some  modem 
cases,  that  a  surrender  by  a  tenant  in  tail  of  a  copy- 
hold will  bar  his  issue,  without  a  special  custom, 
unless  a  special  custom  be  found  that  a  recoveiy  is 
necessary. 

28.  A.  being  a  copyholder,  covenanted  by  marriage  white  t. 
articles  to  surrender  to  trustees,  to  the  use  of  himself  Thombufg, 

Free,  in  Cha. 

for  life,  remainder  to  his  wife  for  life,  remainder  to  426. 

the  heii-s  male  of  his  body,  remainder  to  his  own  right  2  *Verm  705^ 

heir&    A.  died  without  having  made  any  surrender. 
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leaving  B.  his  son,  and  M.  his  daughter.  B.  surren- 
dered the  copyhold  for  payment  of  his  debts. 

Lord  Harcourt  was  of  opinion,  that  the  copyhold 
being  entailed  by  the  articles,  could  not  afterwards, 
by  a  bare  surrender,  be  defeated,  without  a  particular 
custom  had  been  found  to  warrant  it  But  this  de- 
cree was  reversed  by  Lord  Gowper,  who  said,  that 
Roe  ▼.  prima  Jacie  it  must  be  taken  that  a  surrender  by  such 

Q^M^\  tenant  in  tail  will  bind  his  issue,  unless  a  particular 
Selw.  92.       custom  were  found  that  there  ought  to  have  been  a 

recovery. 
s^eer  29.  In  a  subsequent  case,  three  Judges  against 

2  Ves.  603.     Lord  Ch.  J.  Willes  held,  that  where  copyholds  were 

entailable,  and  the  custom  did  not  prescribe  any 
mode  of  barring  the  entail,  it  might  be  done  by  sur- 
render. But  the  Lord  Ch.  Justice  thought,  that  in 
such  a  case  a  recovery  was  the  proper  mode. 

30.  A  surrender  to  the  use  of  a  will  not  only 
effectuates  the  will,  but  also  operates  as  a  bar  to  an 
estate  tall,  of  which  an  account  will  be  given  in  the 
Tit.38.  c.  4.  next  Title. 

A  Costom  to  dl.  A  custom  of  barring  estates  tail  in  copyholds 
bar  by  Sur-  j^y  surrender,  may  subsist  concurrently  with  a  custom 
Recovery,  b  to  bar  such  estates  by  a  recovery  in  the  lord's  court. 
^^  '  d2.  In  ejectment  for  a  copyhold  estate,  a  case  was 

Smalley,  *  made  for  the  opinion  of  the  Court,  wherein  it  was 
1  Wils.  26.     stated,  that  within  the  manor  of  Collingham,  where 

the  lands  lay,  there  were  two  customs  of  barring 
estates  tail,  which  had  been  used  within  the  said  manor 
time  out  of  mind ;  one  was  by  common  recovery,  the 
other  by  a  surrender  in  fee  to  a  purchaser.  That 
!£ldward  Smalley,  on  the  marriage  of  his  son  Robert, 
surrendered  the  premises  to  his  son,  and  Susannah  his 
wife,  and  their  heirs  in  general  tail.    They  had  issue 
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Edward  Smalley,  their  son  and  heir,  who  after  their 
deaths  became  tenant  in  tail,  and  surrendered  the 
premises,  according  to  the  custom  of  the  manor,  to 
John  Mills  and  his  heirs  in  fee,  who  dying,  left  Ro- 
bert  Mills  his  heir,  and  plaintiflF^s  lessor.  The  de- 
fendant was  Henry  Smalley,  son  and  heir  of  Edward 
Small  ey,  who  surrendered  the  premises  to  John  Mills 
as  aforesaid.  And  whether  the  defendant  Edward 
Smalley,  the  heir  in  tail,  was  barred  by  the  surrender 
in  fee,  where  there  was  also  a  custom  within  the  same 
manor  of  barring  by  recovery,  was  the  question. 

After  two  arguments,  it  was  unanimously  resolved 
by  the  Court,  that  the  heir  in  tail  was  barred. 

Lord  Ch.  J.  Lee. — "  It  has  been  said  at  the  bar, 
that  a  custom  in  a  manor  to  bar  a  tail  by  surrender, 
ought  only  to  be  allowed  ex  necessitate^  i.  e.  when 
in  the  same  manor  there  is  no  usage  to  bar  by  a  re- 
covery. There  is,  indeed,  great  diversity  in  the  book^ 
as  to  barring  copyhold  entails,  but  in  none  of  them 
can  I  find  any  ,case  to  warrant  the  distinction.  The 
latter  opinion  of  Judges  is,  that  in  manor  courts, 
where  .a  real  action  c^n  be  brought,  a  recovery  in 
such  court  will  be  a  good  bar.  I  own  I  can  see  no 
reason  why  the  custom  to  bar  by  surrender  should 
not  be  good.  But  it  is  objected  to  barring  entailed 
copyholds  by  recovery ;  for  recompence  in  value  does 
not  extend  to  copyholds^  the  issue  in  tail  of  copy, 
holds  not  being  barred  in  respect  of  the  recovery  in 
value ;  but  to  prevent  the  inconvenience  of  perpe- 
tuities, these  two  customs  may  well  stand  together, 
and  are  but  different  ways  of  barring  the  entail  j  and 
I  think  the  surrender  the  best" 

Chappie,  Just,  to  the  same  effect. — "  And  the 
customs  must  be  taken  to  be  both  coeval  j  we  cannoi 
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say  which  is  prior ;  they  seem  equally  convenient^  to 
prevent  perpetuities/' 

Wright,  Just—"  It  seems  to  be  agreed  by  the 
counsel  on  both  sides,  that  an  entail  of  a  copyhold 
may  be  barred  by  a  recovery,  or  by  a  surrender  in 
fee,  within  a  manor,  where  there  is  no  custom  for 
barring  by  recovery ;  but  it  is  insisted  on  one  side, 
that  these  two  customs  cannot  stand  together.  It  has 
been  a  controverted  question,  since  I  attended  this 
bar,  whether  copyholds  could  be  entailed ;  it  is  now 
at  this  day  said  they  may,  by  custom  co-operating  with 
the  statute  De  donis ;  but  this  is  quite  new  to  me. 
The  statute  De  donis  created  no  new  estate.  Copy- 
holders are  no  more  than  tenants  at  will ;  and  it  is 
by  the  will  of  the  lord,  and  his  mere  consent  only, 
that  they  are  permitted  to  limit  their  copyholds  in 
this  or  that  way,  either  by  surrender,  or  as  the  custom 
jiappens  to  be.  And  surely  the  lord,  who  of  his 
mere  wiU  permits  a  limitation  to  I.  S.  and  the  heirs 
of  his  body,  may  permit  I.  S.  to  alien  the  same  by 
surrender.  Nobody  ever  thought  that  copyholds 
were  within  the  statute  De  donis.  Barring  entails  in 
copyholds  has  been  much  talked  of,  but  I  think  tbere 
is  no  such  thing :  it  is  only  a  way  invented  and  per- 
mitted by  the  lord,  to  get  rid  of  the  entail ;  the  true 
reason  of  the  issue  in  tail  being  barred  is  the  recovery 
over  in  value ;  now  there  can  be  po  such  thing  in  a 
copyhold.  I  think  the  surrender  is  the  better  way, 
if  the  lord  permits  it,  because  cheaper." 

Denison,  Just — "  Nothing  more  clear  than  that 
^nant  in  tail  of  a  copyhold  may  bar  his  issue  by  sur- 
render ;  and  where  there  may  be  a  real  action,  there 
1  Inst.  60  6.    may  be  a  recovery.    These  are  only  two  difl^rent 

conveyances :  and  it  might  as  well  be  said  that  at 
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common  law,  where  there  is  a  fine,  that  will  bar  the 
issue  as  well  as  the  recovery,  therefore  one  of  them 
must  be  void.     A  surrender,  I  think,  is  a  more  na- 
tural way  of  conveying  copyholds  than  a  recovery,  j^^^  ^ 
and  I  cannot  see  any  use  a  recovery  is  of,  but  only  Truby, 

„  2  Black.  R. 

to  create  greater  expence."  944  g  p 

33.  A  grant  of  the  freehold  of  a  copyhold  estate,  A  Grant  of 
to  a  person  having  an  estate  tail  in  such  copyhold,  ^^  freehold 
will  operate  so  as  to  extinguish  and  destroy  the  estate  &n  Estate  ' 
tail.  T-"- 

34.  A  person  being  tenant  in  tail  male  of  a  copy-  Parker  v. 
hold  estate,  remainder  to  himself  in  fee,  purchased  iv^^^^'aoa— 
the  freehold  of  the  copyhold  from  the  lord,  and  then  458. 

sold  the  land.     The  Court  was  of  opinion,  that  the  f  j^^*- ''^  C^»- 
purchaser  of  the  freehold  should  attract  the  other 
estate,  which  was  but  at  will.    And  after  taking  time 
to  consider  of  it,  decreed  accordingly,  that  the  pur- 
chaser  should  enjoy  against  the  issue  in  tail. 

35.  A  copyholder  in  tail  accepted  a  grant  from  Dunn  v. 
the  lord  of  the  manor  of  the  freehold  and  fee  simple  9*3^?;, 

,    ,      _       ,  _.  ,,.    ,    .  1    ,.    ,  3P.  Wins.  9. 

of  the  land,  to  him  and  his  heirs,  and  died  indebted 
by  bond,  wherein  his  heirs  were  bound.  On  a  bill 
brought  by  the  bond  creditor  for  satisfaction  out  of 
the  assets  left  by  the  obligor,  the  question  was, 
whether  the  premises  were  assets  by  descent,  and 
liable  to  the  bond  ? 

Lord  Macclesfield,  after  time  taken  to  consider  of 
it,  thus  delivered  his  opinion  : 

<^  Unless  it  be  expressly  found  that  the  custom  of 
the  manor  allows  of  entails,  then  this  is  a  fee  condi- 
tional, and  plainly  merged  by  the  grant  of  the  free- 
hold in  fee :  but  supposing  the  custom  of  the  manor 
does  warrant  entails,,  yet  the  copyhold  is  extinguished, 
because  in  the  eye  of  the  law  that  is  but  an  estate  at 
will,  and  must  be  merged  by  the  grant  of  the  free« 

Vol.  V.  Rr 
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hold.  The  premises  by  such  grant  are  severed  fix>m 
the.  manor,  consequently  the  custom  of  the  manor 
cannot  corroborate  the  legal  estate  at  will.  The 
copyholder  cannot  hold  of  himsdf,  and  the  copyhold^ 
though  entailed^  is  swallowed  up  in  the  greater  estate 
of  the  freehold :  and  as  the  tenant,  after  sueh  time 
as  he  took  the  grant,  did  not  himself  continue  a 
copyholder,  so  his  son,  on  the  descent  of  the  ireehold, 
la  likewise  no  copyholder ;  which  may  be  said  fit>m 
son  to  son,  ad  htfiniium.  Moreover,  if  the  entail  of 
the  copyhold  be  not  extinguished,  it  will  be  a  per- 
petuity ;  since  the  only  proper  way  of  barring  the 
entail  of:  a-  copyhold  is,  by  recovery  in  the  lord's 
court:  but  after  such  severance  as  in  the  present 
caat^  no  recovery  can  be  sufi^red  in  the  lord's  court*' 
.  S6.  At  the  end  of  the  above  case  there  is  a  note, 
ia<which  it  is  said :  <*  If  A.  be  copyholder  in  tail,  re- 
mainder to  B.^Hi  fee,  and  A.  takes  a  grant  of  the 
freehold  from  the  lord^  to  him  and  his  heirs,  and  dies 
without  issue,  is  not  B«,  in  whom  there  was  once  a 
vested  remainder  in  fee  of  tiie  copyhold  premises,  en- 
titled, to  the  same^^^'  In  answer  to  this  Mr.  Cox  saya : 
<!  ^With  respect  to  the  quere  made  in  the  note  above, 
itaeema  that^e  remainder-man  could  have  no  equity 
against  t^  tenant  in  tail,  who  had  power  to  bar  the 

Vide  Blake  .    •  .  ,  •      .  •         - 

V.  Blake,        remamder,  one  way  or  other,  upon  the  pnnapies  of 
Tit.  3.  c.  1 .    Cann  v.  Cann,  1- Vera.  480.*' 

§  13. 

37-  This  doctrine  has  been  confirmed  in  the  fol- 
lowing modem  cAse. 
ChaUonerv.       W.  MurhaD  surrendered  a  copyhold  to  the  use  of 
Murhall,        himeelf  and  his  wife  for  their  lives,  and  the  life  of  the 
524.  survivor,  reminder  to  the  use  of  William,  their  eldest 

son  in  tail,  remainder  to  John,  tiieir  second  son  in 
fatiil,  femadnder  to  hia  third  and"  other  sons  in  tail. 
W«  Murhall,  tiie  eldest  soUi  died  without  issue;  John 
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and  Thomas  were  the  rarviving  sons.  The  Duke  of 
Bridgwater,  who  was  seised  in  fee  of  the  manor,  by 
lease  and  release  granted  the  said  premises  to  the 
said  W.  Murhall  the  elder,  his  heirs  and  assigns  for 

• 

fever,  freed  and  enfranchised  from  all  services; 
W.  Miirhall  died  without  having  disposed  of  the  said 
premises,  or  the  freehold  thereof;  by  which  means 
tiiey  descended  to  John  Murhall,  who  by  his  will 
charged  the  same  with  the  payment  of  his  debts  and 
l^^tes,  and  devised  them  to  T.  Murhall,  his  third 
son.  In  this  manor  no  recoveries  were  suffered,  but 
estates  tail  were  barred  by  surrender. 

The  bill  was  filed  by  legatees ;  the  Master  reported 
that  the  premises  were  charged  by  the  will,  to  which 
report  exceptions  were  taken. 
'■^  Lord  Loughborough  said,  it  was  impossible  tiiat 
any  equity  could  keep  alive  this  entail;  Thomas 
Murhall,   the  third  son   and   next   remainder-man 
in  tail,  never  could  have  had  a  bill  against  his  father, 
and  elder  brother.    No  one  could  have  a  right  against 
the  tenant  in  tail.     The  case  from  Lord  Jefiiies  Parker  v. 
proved  a  plain  proposition,  that  where  the  interest  of '^"™*e'34 
the  lord  of  the  manor  was  united  with  the  coyyhold 
in  tail,  there  must  be  a  merger,  for  the  method  of 
barring  it  could  not  exist«         ' 

38.  Where  the  trust  of  a  copyhold  is  entailed,  the  How  an 
same  mode  of  barring  it  should  be  adopted,  as  if  it  ^^ll\\  may 
were  a  legal  entail.    This  proposition  may  be  sup-  be  barred. 
ported  by  reasoning  analogically  from  the  case  of  an 
equitable  entail  of  frediold  lands;  and  by  the  au- 
thority of  Lord  Haidwicke,  who,  in  discussing  the 
mode  of  barring  a  conditional  fee  in  a  copyhold,  has 
said,  **  If  the  estate  had  been  entailed,  it  would  have  9  Mod«  484. 
been  necessary  to  htve  barred  the  entail  by  some 

Rr  2 
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proper  means,  either  by  a  recovery  suffered  in  the 
lord's  court,  if  the  custom  of  the  manor  had  admitted 
it,  or  by  a  surrender.  And  though  the  entail  had  not 
been  of  the  legal,  but  of  the  trust  estate,  all  possible 
endeavours  ought  to  have  been  used  to  have  barred  it 
in  the  ordinary  way.  And  the  rules  of  the  common 
IaW|  in  regard  to  the  barring  of  such  estate  tail,  ouglit 
to  have  been  pursued  as  near  as  possible,  according 
Tit.  38.  c.  4.    to  the  case  of  Otway  v.  Hudson." 

4  28  • 

^  39*  It  has  been  determined,  that  where  a  tenant 

in  tail  of  the  trust  of  a  copyhold  accepted  a  surrender 

of  the  legal  estate  from  the  trustees,  it  was  a  bar  to 

the  entail,  and  remainders  over. 

(iraymc  v.  40.  John  Gravme  surrendered  certain  copyholds 

1  \^^k.'cop.  to  the  use  of  two  trustees  and  their  heirs,  to  such 

277.  2d  cd.     ug^g  ^g  ^^  should  declare  by  his  will ;  and  on  the 

same  day  made  his  will,  and  declared  that  the  tnistees 
should  stand  seised  of  the  premises  to  the  use  of 
John  Grayme,  son  of  Oliver  Grayme,  for  life,  with 
remainder  to  the  heirs  male  of  his  body,  remainder 
to  Oliver  Grayme  in  the  same  manner.  The  trustees 
were  admitted.  John  Grayme,  the  son  of  Olivef, 
became  possessed,  as  tenant  in  tail,  and  died,  lea\ang 
a  son  John,  who  also  became  possessed  as  tenant  in 
tail ;  when  the  trustees  surrendered  the  premises  to 
the  use  of  the  said  John  in  fee,  who  was  admitted, 
and  died  leaving  tliree  daughters.  . 

The  plaintiff  claimed  as  heir  male  of  Oliver,  by 
reason  of  failure  of  issue  male  of  John.  The  defend- 
ants were  the  daughters  of  John  the  son,  and  claimed 
under  the  surrender  made  by  the  trustees  to  the  use 
of  their  father  in  fee.* 

Lord  Apsley  said,  the  acceptance  of  the  sur- 
render, and  the  admittance  under  it,  was  evidence 


Title  XXXVIL  Alienation  by  Custom.  Ch.  ii.  §  40—43,  6lS 

6f  an  intent  to  acquire  a  fee,  and  therefore  a  bar  to 
the  entail  in  equity.  a\nd  dismissed  the  bill,  but 
without  costs. 

41.  It  has  been  stated,  that  where  the  custom  of  a  J?^^^^"^^^^^ 
manor  does  not  admit  of  an  entail  of  a  copyhold,  a  are  barred, 
surrender  to  the  use  of  a  person  and  the  heirs  of  his  ''^y^^'  ^'  ** 
body,  gives  him  a  conditional  fee.     And  in  that  case 

it  has  been  held,  that  a  surrender  after  issue  had, 
will  bar  the  estate. 

42.  A  surrender  of  copyhold    lands    was  made  Stanton  v. 
within  the  manor  of  Stevenson,  to  the  use  of  I.  S.  co.Sup.§12. 
and  the  heirs  of  his  body ;  and  after  issue  had,  he 
surrendered  the  same  to  a  stranger. 

It  was  agreed  by  all  the  Justices,  that  this  was  a 
conditional  fee  at  common  law ;  and,  that  after  issue, 
I.  S.  might  alien  the  lands. 

43.  An  estate  was  limited  to  trustees,  to  the  use  ]^^|}^°  ^* 
of  A.  and  the  heirs  of  her  body ;  she  married  B.   The  9  Mod.  483. 
lands  were  copyhold,  and  not  capable  by  the  custom 

of  being  entailed,  so  that  no  recovery  could  be  suf- 
fered of  them.  The  husband  and  wife,  by  indenture 
of  bargain  and  sale,  to  lead  the  uses  of  a  recovery, 
declared  that  the  lands  should  be  to  the  use  of  the 
husband  and  his  heirs ;  and  afterwards  suffered  a 
common  recovery  in  the  Court  of  Common  Pleas. 

Lord  Hardwicke  said,  that  taking  this  estate  to  be 
a  fee  simple  conditional  at  common  law,  in  trust  for 
the  wife,  as  it  really  was,  after  the  condition  performed, 
she  might  have  devised  it,  had  she  been  sole,  by  will, 
which  would  have  operated  as  a  good  appointment 
of  the  trust.  Being  a  feme  covert,  she  had  joined 
with  her  husband  in  executtog  a  deed  to  make  a 
tenant  to  the  prcedpe^  and  suffering  a  common  re- 
covery to  the  use  of  the  husband  and  his  heirs.  Now 
it  wa£(  certain  that  a  feme  covert  might,  by  a  common 
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recovery,  convey  her  fee  simple  land,  as  well  as  btt 
an  estate  tail ;  for  she  being  secretly  examined  be- 
fore the  recovery  was  sufiered,  she  was  as  effectually 
barred  as  she  would  be  in  the  case  c^a  fine.  But 
besides  this  deed  and  recovery,  the  husband  and  w^ 
had  gone*  farther ;  they  had  brought  their  bill  in  th^ 
Court  of  Chancery  against  the  trustees  to  convey  the 
legal  estate,  and  a  decree  had  been  made  for  thi^ 
purpose,  which  he  was  to  suppose  had  been  carried 
into  execution ;  so  that  all  had  been  done  that  could 
be  done  to  transfer  the  estate  to  the  husband.  And 
he  was  of  opinion  that  it  was  wdl  transferred ;  and 
he  did  not  see  how  this  differed  from  the  devise  of  a 
trust  copyhold  estate,  which  had  always  been  held 

lit.  38.  c.  4.    good. 

Effect  of  44.  Although  in  general  a  copyhold  estate  can  only 

1  lust.  59  a.  he  aliened  by  surrtoder  and  admittance,  yet  Lord 

Coke  says,  where  a  man  hath  but  a  right  to  a  copy- 
hold, he  may  release  it  by  deed,  or  by  copy,  to  one 
that  is  admitted  tenant  de  facto. 
Kite  and  4^5^  ^  copyholder  surrendered  his  lands  out  of 

Queinton'8  *•' 

Gate,  court  to  the  use  of  another  and  his  heirs,  upon  cer- 

4  Rep.  25.     ^jj  conditions.    At  the  next  court  the  surrender 

was  presented,  but  in  the  presentment  the  conditions 
were  omitted ;  and  the  person  to  whose  use  iJie  8ur« 
render  was  made  being  dead,  the-  lord  by  the  steward, 
according  to  the  custom,  admitted  his  daughter  and 
heir,  who  entered.  The  person  who  made  the  -sur* 
render,  by  his  deed,  released  to  the  daughter,  being  in 
possession,  and  afterwards  entered  upon  her :  and  if 
his  entry  was  lawful,  or  not,  was  the  question? 

It  was  adjudged  that  his  entry  was  not  lawAiL 
The  great  doubt  was,  if  by  the  sidd  release^  by /deed, 
the  customary  right  of  the  copyholder  was  extinct^ 
and  he  who  made  the  surrender  barred  of  his  right : 
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and  it  was  objected  that  Littleton  says,  a  copyholder 
cannot  alien  his  land  by  deed,  but  if  he  will  alien, 
he  ought  to  surrender ;  .and  that  such  tenants  are 
called  tenants  by  copy,  because  they  have  no  other 
evidence  concerning  their  tenements, .  but  the  copies 
of  the  court-rolls ;  and  it  was  said  that  that  excludes 
all  releases  by  deed,  for  then  they  would  have  other 
evidences  .than  the  court-rolls.  Also  it  was  said»  that 
he  who  purchases  the  land»  may,  upon  searching  the 
rolls,  be  advised  if  the  title  of  the  land  be  good.  But 
i£  a  release  by  deed  should  extinguish  rights,  then  it 
would  be^veiy  dangerous  to  purchasers,  for  that  does 
not  appear  in  the  trolls.  To  which  it  was  answered 
and  reserved,  that  the  release  in  the  case  at  bar  ex- 
tinguished the  right  of  the  copyholder ;  and  their 
reason  was,  because  he  to  ^  whom  the  release  was 
made  was  admitted  to  the  tenements  and  copyhold 
in  possession ;  so  that  a  release  of  the  customary  right 
might  enure  to  him,  and  therefore  the  lord  was  not 
at  any  prejudice,  for  he  had  his  fine  upon  admittance,  Hull  r. 
and  he  to  whom  the  release  was  made  was  in  by  title,  ^*'*^"**if  ' 

•'  •  Cro.Ja.  36. 

namely,  by  the  lord's  admittance ;  and  so  the  release  S.  p. 
enured  by  way  of  extinguishment. 

46.  It  was  said  in  the  same  case,  that  if  a  copy*  4  Rep.  25  h. 
holder  be  ousted  by  tor/,  there  his  release  by  deed 
to  the  disseisor,  or  other  wrong-doer,  doth  not  transfer 
his  right,  nor  bar  him,  for  two  reasons :  1st  Because 
he  has  no  customary  estate  upon  which  the  release  of 
the  customary  right  can  enure ;  2d.  It  would  be  to  the 
lord's  prejudice,  for  thereby  he  would  lose  his  fine 
and  services :  and  for  these  reasons  the  release  by  deed 
in  such  case  is  utterly  void.  And  this  is  not  against 
any  thing  Littleton  says,  for  he  speaks  of  an  aliena-  $  74. 
tion  by  surrender,  and  that  of  necessity  ought  to  be 
into  the  lord's  hands,  according  to  the  custom.    But 
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the  release  in  the  case  at  bar  could  not  be  made  t<3 
the  lord,  but  to  the  copyhold  tenant  in  possession- 
Co.  Cop.  47.  Lord  Coke  says,  if  a  person  is  ousted  of  his 

copyhold,  and  the  lord  admits  him  who  has  ousted 
the  copyholder,  according  to  the  custom,  a  release 
by  the  person  ousted  will  extinguish  his  right.  But 
if  a  copyholder  makes  a  lease  for  years  of  his  copy- 
hold, he  cannot  by  his  release  pass  the  reversion  ; 
Th.  32.  c.  6.    because  such  release  enures  by  way  of  enlargement 

to  transfer  an  interest,  and  not  by  way  of  extinguish- 
ment to  drown  a  right.     The  proper  way  would  be, 
to  surrender  the  reversion  to  the  lord,  and  he  to 
grant  it  over  to  the  lessee. 
Wasc  F.  43.  If  two  persons  have  a  copyhold  estate  in  joint 

VTiD.'s.        tenancy,  and  one  of  them  releases  to  the  other,  this 

is  good,  without  any  surrender  or  admittance  of  him 
to  whom  the  release  was  made ;  because  the  first  ad^ 
mittance  was  of  thorn  and  every  of  them ;  and  the 
ability  to  release  arose  from  the  first  admittance. 
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